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Bef ore: Henderson, Tatel, and Garland, C rcuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Ron Glvin challenges his suspen-
sion and subsequent renoval fromthe office of Secretary-
Treasurer of the International Union of Electronic, Electrical
Sal ari ed, Machi ne and Furniture Wrkers, AFL-C O (I UE)

Glvin asserts that the IUE, the |UE' s President, and nem

bers of the IUE' s Executive Board viol ated federal |abor |aw

and the IUE' s constitution by suspending and renoving him
inretaliation for protected speech and participation in a civil
trial. The district court dismssed part of Glvin's lawsuit for
failing to state a claim and granted sunmary judgnent

against the remainder. W affirmin part and reverse in

part.

In Novenber 1996, the | UE el ected defendant Edward
Fire to the office of 1UE President and el ected plaintiff
Glvin, Fire' s political opponent, to be Secretary-Treasurer
Both took their posts in January 1997 and were scheduled to
serve until Decenber 31, 2000. On June 10, 1998, however,
the 1 UE Executive Board suspended Glvin with pay. And
on August 26, 1998, the IUE' s Trustees certified petitions
fromtwo [ ocal unions seeking Glvin's recall fromoffice
Glvin lost a recall election on Cctober 9, 1998, and was
renoved as | UE Secretary-Treasurer.

Glvin and Fire came into conflict soon after their 1996
election.1 In April 1997, Fire, backed by the Executive
Board, proposed transferring nmoney fromthe I1UE's Strike
I nsurance Fund to its General Fund in order to reduce the
union's operating deficit. GIlvin opposed the proposal on the

1 Because G lvin's conplaint was di sm ssed pursuant to Federa
Rul es of Gvil Procedure 12(b)(6) and 56, the follow ng description of
the facts draws all reasonable inferences in Glvin's favor. See
infra Part 111.
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ground that it woul d weaken the Strike Fund and conceal the
union's failure to maintain a balanced budget. G Ilvin ex-
pressed that opposition in letters to | UE | ocal union presi-
dents and nmenbers, which characterized the proposal as a

"raid" on the Strike Fund, J.A 1161, "a reckless change in the

financial structure of our Union," id. at 1163, and an effort to
grant Fire "dictatorial powers,” id. at 1161. The |IUE mem
bership eventually adopted Fire's proposal. Thereafter, at an

Executive Board nmeeting on April 21, 1997, defendant Board
menbers made clear, in no uncertain terns, their displeasure
with Glvin's efforts to oppose the Strike Fund plan. 2

In May 1997, G lvin began questioning increases in | UE
subsidies to IUE District Councils, as well as raises and
travel reinbursenents approved by President Fire. Glvin
charged that checks for those expenditures were issued wth-
out his know edge or approval. Article VII(C) of the IUE
constitution requires that "[a]ll checks of the Union nust bear
the signatures of the President and the Secretary-

2 See, e.g., J.A 1375 ("[T]here are letters all over my District

really taking on what we did. | think that's g*dd**ned outra-
geous...."); id. at 1376 ("I hope to h*Il we don't have to see any
nmore of these disruptive letters in this International Union."); id. at
1378 ("I was appalled at that letter. | think it does nothing but

di srupt this International Union and the goals that we're trying to
achieve."); id. ("I also don't appreciate the officers ... out there

with the staff at the locals, undercutting this Board. That's been
happening in ny district and I want it to stop."); id. at 1339 ("The
way this thing came down | think was bull c**p.... | resented the

h*l 1 out of that [letter] being at the district neeting."); id. at 1410
(describing Glvin's letter as "garbage trash--that goes out to our
menbership and to the |l eadership ... to denounce our President,"

and charging that Glvin "took the credibility of the Executive

Board and knifed us"); id. at 1417-18 ("If anybody has any

problenms with the | eadership of this union ... these things have to

be dealt with behind closed doors. It should not be nmade public.").
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Treasurer,” and Glvin had previously authorized the union's
conptroller to utilize a facsimle of his signature on | UE
checks. In August 1997, Glvin wote Fire and the conptrol -

I er revoking that authorization, "[i]n order to assure that no
funds of the International are disbursed for other than legiti-
mat e purposes and wi th adequate substantiation.” 1d. at

1175. G lvin explained his decision in a letter to the Execu-
tive Board and | ocal unions dated Septenber 10, 1997. Call-
ing the raises and travel expenditures a "raid on the Interna-

tional treasury,” id. at 1183, he wote:
I will not sign any check until | can verify that al
I nternational expenditures are properly authorized and
substantiated.... | consider it my Constitutional re-

sponsibility as Secretary-Treasurer to provide a vigilant,
meani ngf ul financi al oversight on behalf of the |IUE
menbership, and I won't be bullied into doing |ess!

Id. at 1184 (enphasis omtted).

Fire responded with his own letter to the nmenbers of the
IUE. He wote that Glvin "always has had the ability and
al ways was expected to see to it that expenditures are nmade
under proper accounting procedures and have proper docu-
ment ati on,"” acknow edging that "[t]hose are the basic respon-
sibilities of the Secretary-Treasurer.”™ But Fire declared that
"if he refuses to sign a check, there will be a serious constitu-
tional problem"™ 1d. at 1189. Fire also wote that for "G lvin
to continue to characterize the [Strike Fund] plan as a 'raid
onthe ... Fund is an insult to our nmenbers and our
| eadership.” 1d. at 1191. On Cctober 15, 1997, G lvin reau-
thorized the use of his facsimle signature, with the under-
standing that the IUE s conptroller would provide himwith a
daily register of all checks and wi th suppl emental docunent a-
tion upon request. 1d. at 1199. On Novenber 13, 1997, the
Executive Board held a neeting at which several nenbers

Page 4 of 20
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again sharply decried Glvin's letters, and suggested that
somet hing had to be done to stop himfromissuing nore.3

In Decenmber 1997, Glvin wote an anonynous letter to the
"Hoekstra Conmittee," a Congressional subconmttee
chaired by Representative Peter Hoekstra that was investi-
gating allegations of union corruption. dGlvin's letter alleged
that three | UE checks, totaling $163,135.98, had been issued
wi t hout an identifiable union purpose. Conplaint WV48, 49.
Glvin did not informanyone at the IUE that he had sent the
letter. J.A 449-62.

On January 5, 1998, Glvin was present at the United
States District Court for the Southern District of Chio,
during the trial of a |lawsuit brought against the |IUE by
Glvin's hone local, |UE Local 801. Fire and other |UE
officials saw Glvin in the courtroom Several weeks |ater
Fire sent Glvin a nmenorandum aski ng hi mto expl ain why
his weekly attendance record reported that he was away from
the office that day on "Union Business.”" 1Id. at 1208. 1In a
one-sentence witten reply, Glvin responded that he had
been subpoenaed. 1d. at 1210. At the next Executive Board
nmeeting, held on March 10, 1998, G lvin was attacked by
def endant Board nenbers who interpreted his appearance in
the courthouse as reflecting a willingness to testify agai nst
the 1 UE 4

3 See, e.g., J.A 1448 ("[T]he whole problemlies there with the

runor nongers, with the letters going out ... that's the bone of
contention."); id. at 1449 ("[T]he man's got to be censured.... W
can't put up with this garbage any nore."); id. at 1460-61 ("I'm not
going to take any nmore s**t, right in the area that | live, from him
and his constituents.... [I]f it doesn't stop, then | don't have a
problem starting a recall petition...."); id. at 1470 ("I think that
we should draw the line, and put an end to all this nud-
slinging....").

4 See, e.g., J.A 1484-85 ("I would not testify against this
International Union even if | disagreed with its |eadership or its
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On April 26, 1998, Glvin sent a letter to an | UE nmenber
opposi ng a proposed division of Local 801 into two separate
locals. Glvin attributed the proposal to Fire, and wote that
t he President "should keep his nose out of the local's politics.™
Id. at 1221. He also declared that "President Fire has his
own problenms” in the formof an "International financial
crisis,"” charging that the union was operating at a deficit, that
operati ng expenses were increasing, and that the Strike Fund
had suffered a "$6, 459, 127.56 drop in one year." 1d. Two
days later, Glvin demanded Fire's authorization to mail the
letter to other |1 UE nenbers at | UE expense, and Fire
refused. On April 30, 1998, the six IUE District Presidents,
who al so served on the | UE' s Executive Board and are
defendants here, responded to Glvin's April 26 letter with the
follow ng joint statenent:

1. Ron G lvin is hereby CENSORED [sic] for his publi-
cation and di ssenmi nation of false and scurril ous
char ges.

2. Ron Glvinis directed to adhere to the | UE Constitu-
tion and to serve at the direction of the President.

3. Ron Glvin is put on notice that if he continues these
scurrilous attacks the undersigned will support the
efforts now bei ng consi dered by nenbers outraged
by his actions to recall himfromoffice

4. Ron Glvin['s] right to engage in legitinmate debate
over the issues facing this union nmust be conducted

Executive Board.... | guess | have a problem Ron.... with you
showing up in the courtroom... not to testify on our side, but on
the side of Local 801...."); id. at 1486 ("That bothered ne ..

that the Secretary-Treasurer of this International Union showed up
to testify against this International Union, that bothered nme.");
at 1500 ("[Dlon't kid ne that you were subpoenaed. You were
subpoenaed because they knew how you were going to testify.").

opinion>>
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in the future in a nanner which sticks to the issues
and avoi ds basel ess sl ander.

Id. at 1230.

The conflict between G lvin and the defendants conti nued
to escalate in May of 1998. On May 20, Glvin sent Fire a
menor andum seeking his assistance in auditing the financial
records of the IUE's districts, particularly the "wage and
operating subsidies" paid to the districts by the International
Id. at 1232. Fire refused to authorize an audit, telling Glvin
that, under the I UE constitution, the Secretary-Treasurer
may performa district audit only if the district "has been

delinquent for thirty days or nore or ... when there is
reason to believe that [the district's] financial affairs ... are
bei ng m shandl ed or a defal cation has occurred.”™ 1d. at 1234

(quoting IUE Const. Art. XIII(N)). Fire directed Glvin to
provide, inmediately and in witing, any information he pos-
sessed pertaining to any such m sconduct. 1d.

G lvin again revoked perm ssion for the use of his facsimle
signature on May 27, 1998, stating that he woul d personally
sign any check that was acconpani ed by "proper vouchers or
ot her backup" or that he could "verify through audits as
being constitutionally proper and legal."” 1d. at 1263. The
next day, Fire wote Glvin a nmenorandum stressing that the
Secretary-Treasurer was not authorized "to determ ne the
spendi ng policies of the International Union," and further
suggesting that if Glvin attenpted to do so, he would cause
"a serious constitutional crisis.”" 1d. at 250. On June 2, 1998,
Glvin refused to sign subsidy checks to the six districts. In a
letter to the comptroller, Glvin stated that he had sought to
verify by audit "the validity and purpose of these extraordi-
nary paynments,"” but had "been refused ny constitutiona

authority to account for these expenditures."” 1d. at 1331

"Until a resolution is reached,” Glvin said, "I do not intend to
process any form of supplenents [i.e., subsidies] that | cannot
account for, and [that] | have reason to ... believe viol ates

our Constitution or has legal inplications.” 1d.
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Fire convened the Executive Board to discuss Glvin's
revocation of his facsimle signature and his refusal to sign
t he subsidy checks. On June 9, 1998, the Board passed a
resol ution declaring that the six district checks were properly
docunented and | egitinmate union expenses, that GIlvin was
constitutionally required to sign the checks, that a comittee
shoul d investigate Glvin's conduct, and that Glvin should in
the interimbe suspended with pay fromthe office of
Secretary-Treasurer. Id. at 351-52. On July 15, 1998, the
Board's appointed conmttee issued a report concludi ng that
Glvin's suspension "was right, proper and fully justified," and
recomendi ng that the | UE nenbership consider initiating
"the recall of Ron Glvin fromthe office of International
Secretary Treasurer." 1d. at 300-01.

Two | ocal unions petitioned for Glvin's recall by election.
Id. at 378-79. Those petitions were endorsed by 92 addition-
al locals conprising over 37% of the IUE s total menbership,
id. at 380, thus readily satisfying the constitutional require-
ments for initiating a recall. See IUE Const. Art. X(A). On
Cctober 9, 1998, the IUE s Trustees announced that nore
than 75% of the |locals, representing nore than 75% of the
el i gi bl e uni on nmenbers, had voted in favor of the recall. J.A
419. As that was nore than sufficient to acconplish a recall,
see |UE Const. Art. X(A), the Trustees declared Glvin
recalled fromoffice effective the follow ng day. J.A 419.

Glvin filed suit against the | UE, President Fire, and
i ndi vi dual menbers of the Executive Board, charging that the
defendants had violated s 101(a) of the Labor-Managenent
Reporting and Di sclosure Act (LMRDA), part of the "Bill of
Ri ghts of Menbers of Labor Organizations.” 29 U S.C
s 411(a); see id. ss 411-15. Glvin alleged that, in suspend-
ing himfromoffice, the defendants had violated his rights: (i)
to free expression, under s 101(a)(2), because the suspension
was inposed in retaliation for his criticizing the defen-
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dants;5 (ii) to appear as a witness in a judicial proceeding,
under s 101(a)(4), because it was inposed for responding to a
subpoena in the litigation involving Local 801;6 (iii) to conmu-
nicate with legislators, under s 101(a)(4), because it was

i nposed for witing to the Hoekstra Committee; and (iv) to

equal rights, under s 101(a)(1), because it was inposed for
criticizing defendants and appearing as a witness.7 G lvin

al so charged that, in renmoving himfromoffice, the defen-

dants had violated his rights under: (v) all three LMRDA

5 Subsection 101(a)(2) provides:

Every menber of any | abor organization shall have the right to
nmeet and assenble freely with other nenbers; and to express
any views, argunent, or opinions...: Provided, That nothing
herein shall be construed to inpair the right of a |abor organi-
zation to adopt and enforce reasonable rules as to the responsi -
bility of every menber toward the organization as an institu-
tion and to his refraining fromconduct that would interfere
with its performance of its legal or contractual obligations.
29 U.S.C s 411(a)(2).

6 Subsection 101(a)(4) states:

No | abor organization shall limt the right of any menber
thereof to institute an action in any court, or in a proceedi ng
before any administrative agency, irrespective of whether or
not the | abor organization or its officers are naned as defen-
dants or respondents in such action or proceeding, or the right
of any nenber of a | abor organization to appear as a witness in
any judicial, admnistrative, or legislative proceeding, or to
petition any legislature or to communicate with any | egisla-
tor....

29 U.S.C. s 411(a)(4).

7 Subsection 101(a)(1l) states:

Every menber of a | abor organi zati on shall have equal rights
and privileges within such organi zati on to nom nate candi dat es,

to vote in elections or referenduns of the | abor organization, to
attend nenbership nmeetings, and to participate in the deliber-
ations and voting upon the business of such neetings, subject

to reasonabl e rules and regulations in such organi zation's con-
stitution and byl aws.
29 U.S.C. s 411(a)(1).

subsections cited above; and (vi) the recall provisions of
Article X(A) of the IUE constitution.8

On Septenber 15, 1999, the district court dismssed two
categories of Glvin's charges for failure to state a clai mupon
which relief can be granted, pursuant to Federal Rule of Gvil
Procedure 12(b)(6). Glvin v. Fire (Glvin 1), No. 99-cv-530
slip op. at 6, 9-10 (D.D.C. Sept. 15, 1999). The court dis-
mssed Glvin's LMRDA s 101(a)(1l) clai mbecause he had not
all eged the violation of any "equal right" enunerated in that
subsection: i.e., the right to nom nate candidates, to vote in
el ections, to attend nmenbership neetings, or to participate in
such neetings. See 29 U S.C s 411(a)(1). And the court
dism ssed Glvin's claimunder the I UE constitution because
he had failed to respond to defendants' contention that the
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recall had been initiated and carried out in accord with the
requi renents of Article X(A)

On July 21, 2000, the district court granted summary
j udgnment against Glvin's remaining LMRDA cl ai ns pursuant
to Federal Rule of Civil Procedure 56. Glvinv. Fire (Glvin
[1), No. 99-cv-530, slip op. at 22 (D.D.C. July 21, 2000). The
court rejected Glvin's s 101(a)(2) claim that defendants had
suspended himin retaliation for criticizing them because it
found Glvin's speech unprotected by the statute. Subsection
101(a)(2) protects only the rights of union nenbers, the court

8 The conpl aint further charged other violations of the I UE
constitution. Those charges were dism ssed by the district court,
and Glvin has not pursued themhere. See Glvin Br. at 14.

Glvin's LMRDA clains were brought pursuant to LVMRDA
s 102, 29 U.S.C. s 412, which provides: "Any person whose rights
secured by the provisions of this subchapter have been infringed by
any violation of this subchapter may bring a civil action in a district
court of the United States....” The clains for violation of the

| UE constitution were brought under s 301(a) of the Labor Man-

agenment Relations Act, 29 U.S.C s 185(a), which states: "Suits for

viol ation of contracts between ... |abor organizations, may be
brought in any district court of the United States having jurisdic-
tion of the parties...." See Woddell v. Int'l Bhd. of Elec

Wor kers, Local 71, 502 U.S. 93, 98 (1991) (holding that s 301(a)
"extends to suits on union constitutions brought by union mem
bers").

rul ed, not of union officers. Mreover, the court found
Glvin's criticismso harsh that "G lvin could not effectively
represent the union as an officer while making such accusa-
tions against its other |eaders.” 1d. at 17.

The district court also rejected Glvin's s 101(a)(4) claim of
retaliatory suspension for his January 1998 appearance in the
Local 801 litigation. The court found that there was "a
genui ne i ssue of fact as to whether Defendants suspended
Glvininretaliation for his participation in that litigation."
Id. at 19. But the court held that Glvin was unprotected by
s 101(a)(4) for two reasons: because, as with s 101(a)(2), the
statute does not protect union officers, and because G| vin had
not actually testified in the Local 801 litigation. 1d. at 20.
The court further dismssed Glvin's s 101(a)(4) claimthat he
was suspended in retaliation for witing to the Hoekstra
Conmittee, on the ground that Glvin had failed to submt
"evi dence that Defendants knew of his anonynous letter."

Id. at 18.

Finally, the district court rejected all clains concerning
Glvin's renmoval by recall election because that el ection had
been conducted fully in accordance with the provisions of the
| UE constitution. Since GIlvin had produced no evidence
that the election's results or procedures were tainted, the
district court found that the LMRDA provided no basis for
setting aside the union nenbers' denocratic choice. Id. at
10- 13.
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We review both of the district court's orders de novo. See
Wl son v. Pena, 79 F.3d 154, 160 n.1 (D.C. GCr. 1996) ("Qur
standard of review under Federal Rules 12(b)(6) and 56 is the
same: de novo."). In considering the clains dismssed pursu-
ant to Rule 12(b)(6), we nust treat the conplaint's factua
all egations as true, nmust grant plaintiff the benefit of al
reasonabl e i nferences fromthe facts all eged, and may uphol d
the dismssal only if "it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
would entitle himto relief.” Sparrowv. United Air Lines,
Inc., 216 F.3d 1111, 1114 (D.C. Cir. 2000) (quoting Conley v.
G bson, 355 U.S. 41, 45-46 (1957)); see id. at 1113. As for
the clains denied on summary judgnment pursuant to Rul e 56,

we may affirmonly if "there is no genuine issue as to any
material fact [and] the noving party is entitled to judgnent

as a matter of law " Anderson v. Liberty Lobby, Inc., 477

U S. 242, 247 (1986) (quoting Fed. R Cv. P. 56(c)). A dispute
about a material fact is "genuine" if a reasonable jury,

drawi ng all reasonable inferences in Glvin's favor, could
return a verdict against the defendants. See Fl enm ngs v.
Howard Univ., 198 F.3d 857, 860 (D.C. Gr. 1999); Anderson

V. Zubieta, 180 F.3d 329, 338 (D.C. Cir. 1999).

Appl yi ng these standards, we conclude that the district
court erred in granting summary judgnment agai nst two of
Glvin's clainms: that he was suspended for exercising his
LMRDA s 101(a)(2) right to free expression, and for exercis-
ing his s 101(a)(4) right to appear as a witness in a judicial
proceedi ng. W consider these clains in Parts 1V and V
bel ow. W conclude that the court properly disnm ssed the
remai nder of Glvin's clainms, which we discuss in Part VI

IV

We begin with Glvin's allegation that he was suspended for
his criticismof Fire and the Executive Board, in violation of
LMRDA s 101(a)(2). That subsection states that "[e]very
menber of any | abor organization shall have the right to neet
and assenble freely with other nmenbers; and to express any
vi ews, argunent, or opinions.” 29 US. C s 411(a)(2). It also
i ncludes a proviso that "nothing herein shall be construed to
impair the right of a |abor organization to adopt and enforce
reasonable rules as to the responsibility of every nmenber
toward the organi zation as an institution and to his refraining
from conduct that would interfere with its performance of its
| egal or contractual obligations.” |Id. Defendants contend
that G 1lvin was not suspended because of his criticism but
because his refusal to sign or authorize his facsimle for use
on | UE checks constituted insubordi nati on and derogation of
his official duties in a manner that falls within the proviso.
Sunmary judgnent was warranted, defendants contend, be-
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cause there was "no genuine issue of material fact" as to
whether Glvin's criticismcaused his suspension

Def endants may be correct that G1lvin could have been
suspended for an unreasonable refusal to inscribe his signa-
ture on | UE checks.9 But the district court did not find that
there was no genui ne issue regarding the actual notivation
for the suspension. And we certainly cannot nmake such a
finding on the record before us, given the defendants' re-
peated attacks on Glvin for sending critical letters, and their
decl arations that sonething had to be done to stop himfrom
sendi ng nore. See supra notes 2, 3 and pp. 6-7.

Rat her than rely on the absence of a genuine factua
di spute, the district court determined that Glvin's criticismof
t he ot her union | eaders was unprotected by s 101(a)(2).
First, the court held that s 101(a)(2) protects the free speech
rights only of union nmenbers, not of union officers. That
hol di ng was an error of law. |In Finnegan v. Leu, 456 U S.
431 (1982), the Suprene Court held that s 101(a)(2) does not
protect appointed union officials fromdi scharge on account of
t he expression of their opinions. But seven years later, in
Sheet Metal Wbrkers' International Association v. Lynn, 488
U S. 347 (1989), the Court announced a different rule for
elected officials like Glvin. In Lynn, an el ected business
agent was renoved fromhis post in retaliation for statenents
he made at a union neeting in opposition to a dues increase
sought by the union trustee. Although renoval of an ap-
poi nt ed agent under such circunstances woul d not have been
protected under Finnegan, the Lynn Court held that "[t]he
consequences of the renoval of an elected official are much

Page 12 of 20

9 The qualifier "unreasonable" is necessary because Glvin could

not lawfully have signed a check that, for exanple, violated his
fiduciary obligations as Secretary-Treasurer. See 29 U S.C

s 501(a) (setting forth the fiduciary obligations of the officers
| abor organi zation with respect to the organization's "noney and
property"); I1UE Const. Art. VII(B) (requiring the Secretary-
Treasurer to "account for all nonies"” of the union); see also 29
US.C s 501(c) (inposing a fine or inprisonnent for, inter alia,
enbezzl ement of uni on funds).

of a
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different.” 1d. at 355. "To begin with," the Court said,
"when an el ected official like Lynn is renmoved from his post,

t he union nmenbers are denied the representative of their
choice." 1d. "Furthernore," the Court continued, "the po-
tential chilling effect on [LMRDA] free speech rights is nore
pronounced when el ected officials are discharged.” 1d. 1In
such cases, "[n]ot only is the fired official likely to be chilled
in the exercise of his owm free speech rights, but so are the
menbers who voted for him" 1d. Accordingly, the Court

held that "Lynn's retaliatory renoval stated a cause of action
under s 102." Id.

Def endants seek to distinguish Lynn on the ground that
there the officer was renoved fromoffice, while this aspect of
Glvin's claimrelates only to his suspension.10 The distinc-
tion, however, is insufficient to persuade us that Lynn is
i napplicable here. The termof GIlvin's suspension was indefi-
nite, and it imMmediately relieved himof all official authority.
That action inplicates the sane concerns relied upon by the
Court in Lynn: Union nenbers who voted for Glvin were
denied the representative of their choice for the length of the
suspensi on, and both Glvin and those who observed what
happened to himwere likely to be "chilled in the exercise" of
their free speech rights. Lynn, 488 U S. at 355. W are
unable to perceive a difference in the degree of "chill" gener-
ated by suspension as conpared to renoval sufficient to
justify a difference in outcones.

Second, the district court held that "G lvin's letters to union
menbers criticizing Defendants were not protected under
101(a) (2) because they were inconsistent with [his] duties
[and] preclude[d] his effective representation of the union."
Glvinll, slip op. at 16 (internal quotation omtted). The
court was particularly concerned that Glvin's letters were
"replete with serious accusations against the | UE s President
and Board." Id. at 17. But the fact that the letters were
critical of the union | eadership can hardly suffice to renove

10 Glvin's clainms relating to his renoval are discussed in Part
VI . B bel ow
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the protections of s 101(a)(2), a point defendants rightly
conceded at oral argunment. Indeed, as the Suprene Court
noted in Lynn, such criticismwas "precisely"” what Congress
i ntended to protect in passing the LMRDA 11

Nor does it matter that the tone of Glvin's letters was
harsh, and even intenperate. Subsection 101(a)(2)'s protec-
tion of a union nenber's right "to express any views, argu-
ments, or opinions"” is not limted to discourse clothed in the
polite | anguage of diplomats in striped pants.12 Glvin's oppo-
nents certainly did not think that they were so constrai ned, as
they gave quite as good as they got. See supra notes 2-4.

Finally, there was nothing about the substance of Glvin's
criticismthat was inconsistent with his duties as a union
official. To the contrary, Glvin's letters challenged the finan-
cial policy of the President and Executive Board, a topic well
within the rights of any union nenber and certainly of the
Secretary-Treasurer, whose responsibilities include "per-
fornfing] all such duties as may be deened necessary to a
proper and effective adm nistration of the financial affairs of
the Union." [UE Const. Art. VII(B); see id. (requiring
Secretary-Treasurer to "account for all nonies" of the union).

I ndeed, at oral argunment defendants candidly agreed that no
duty of Glvin's office prevented himfrom expressing his
vi ews on such proposals as the transfer of nmoney fromthe
Stri ke Fund. 13

11 See Lynn, 488 U.S. at 355 ("[Congress] recogni zed that denoc-
racy woul d be assured only if union nenbers are free to discuss
union policies and criticize the | eadership wi thout fear of reprisal."
(quoting United Steelwrkers v. Sadl owski, 457 U S. 102, 112
(1982))).

12 See Petramale v. Local No. 17 of Laborers Int'l Union, 736
F.2d 13, 17 (2d Cr. 1984) (noting that "union neetings, especially
those involving ... disputes between rival factions within the union
can be fraught with tension and even sparked with vitriol and
cal umy, " and holding that "l eeway for the expression of strongly
held views in enotional terns ... nust be afforded union mem
bers") (internal quotation omtted).

13 . Lynn, 488 U. S. at 355 n.6 ("There is no suggestion that
Lynn's speech in opposition to the dues increase contravened any

In sum because Glvin's criticismof the union |eadership
was protected speech under s 101(a)(2), and because on this
record a reasonable jury could find that GIlvin was suspended
because of that criticism the grant of summary judgnent to
def endants was erroneous. 14

V

Glvin also clainms that he was suspended, in violation of
LMRDA s 101(a)(4), for appearing in federal court in re-
sponse to a subpoena in a |lawsuit brought against the Inter-
nati onal by IUE Local 801. Subsection 101(a)(4) provides
that "[n]o | abor organization shall limt the right of any
menber ... to appear as a witness in any judicial ..
proceeding.” 29 U S.C s 411(a)(4). Defendants dispute that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7221  Document #619059 Filed: 08/21/2001  Page 15 of 20

G lvin was suspended for his courthouse appearance, arguing
that it "occurred nonths before his suspension, which was
based upon an entirely different sequence of events." Fire
Br. at 37. Accordingly, defendants insist that the district
court's grant of summary judgnment on this clai mwas appro-
pri ate.

The problemw th this argument, as with defendant's paral -
| el argument under s 101(a)(2), is that the district court did
not hold that there was no genuine issue of material fact as to

obligation properly inposed upon himas an el ected busi ness agent
of the Local.").

14 Glvin al so sought, and was deni ed, recovery under s 101(a)(2)
on the theory that defendants were involved in a "schene to
suppress dissent." This theory, adopted by the Second G rcuit,
provi des a cause of action for appointed union officers who are
unprot ect ed under Finnegan and Lynn. See Maddal one v. Loca
17, United Bhd. of Carpenters, 152 F.3d 178, 184 (2d Cr. 1998). At
|l east with respect to elected officers, however, the Supreme Court
expressly rejected the contention "that a union official must estab-
lish that his firing was part of a systematic effort to stifle dissent
within the union in order to state a claim” Lynn, 488 U S at 355
n.7. Thus, Glvin's free speech cl ai mdepends only upon whet her he
can show retaliation against protected expression. He need not
denonstrate any broader "schene."
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whet her G lvin was suspended for his participation in the

Local 801 litigation. To the contrary, the court, referring to
statenments nade by defendants at the | UE Executive Board
meeting of March 10, 1998, held: "These statenents do

create a genuine issue of fact as to whether Defendants
suspended Glvin in retaliation for his participation in that
litigation." Glvin Il, slip op. at 19 (enphasis added); see
al so supra note 4.

Instead of relying on an absence of a genuine factua
di spute, the district court once again concluded that the
LMRDA of fered G lvin no protection. First, as with
s 101(a)(2)'s protection of free speech, the court held that
s 101(a)(4)'s protection of the right to appear as a w tness
applies only to union nenbers and not to officers: As an
officer, the court held, "G Ilvin was not protected by section
101(a)(4) against retaliation for his involvenent with the Loca
801 lawsuit." 1d. at 20. For the reasons described in the
previ ous section, this conclusion is erroneous as applied to an
elected officer like Glvin. A though Lynn itself involved
s 101(a)(2), there is no reason to suspect that its principles
are not equally applicable to s 101(a)(4). The right at stake
here--the right to appear as a witness in a judicial proceed-
ing--is just as likely as the right of free speech to be chilled
by puni shnent for its exercise. 15

Second, the district court held that because G lvin "never
did actually testify at the January 1998 proceeding,"” he "did
not engage in activity that would be protected by section
101(a)(4) even if undertaken by a union nmenber." Glvin Il
slip op. at 20. But if s 101(a)(4)'s conmand--that a union

Page 16 of 20

15 See International Og. of Masters v. Prevas, 175 F.3d 341, 344

(4th Cir. 1999) (holding that the LMRDA bars any conduct that

either imts or is "likely to chill the exercise of a nmenber's right to

[sue]™ (quoting NLRB v. Industrial Union of Marine & Shipbuild-
ing Workers, 391 U S 418, 425 (1968))).
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may not "limt" a nmenber's right to "appear” as a w tness--
were restricted to those nenbers who actually testify, it

woul d be a flinmsy protection indeed. Wtnesses often are
called to the courthouse, yet end up not testifying. The
reasons vary widely, and are usually wholly beyond the

wi t nesses' control: ranging fromjudicial rulings, to stipula-
tions on the subject of their testinony, to counsel's |ast-

m nute strategi c decisions. Since potential w tnesses can
rarely be guaranteed that they will testify, a rule |ike that
adopted by the district court would chill their willingness to
appear. Indeed, carried to its logical extreme, restricting the
protection of s 101(a)(4) to those who actually testify would
permt an antagonist to inpose all kinds of inpedinments to a

Wi t ness' appearance at the courthouse--as |ong as the inpedi-
ments succeed in keeping the witness off the stand, or are put
in place before the testinony actually begins. There is no
justification for such a narrow reading of such an inportant

el ement of a union nmenber's Bill of Rights.16

Accordi ngly, because Glvin's appearance at the federa
courthouse in connection with the Local 801 litigation was
protected conduct under LMRDA s 101(a)(2), and because
there is a genuine issue of material fact as to whether Glvin
was suspended because of that appearance, the grant of
summary judgnment to defendants on this claimnust be
reversed.

Vi

In the follow ng sections, we consider Glvin's renaining
clains. These do not fare as well, substantially for the
reasons stated by the district court.

16 See Phillips v. Int'l Ass'n of Bridge, Structural & O nanenta
Iron Wirkers, Local 118, 556 F.2d 939, 942 (9th Cr. 1977) (declar-
ing that "[i]f a union nenber's right [under s 101(a)(4)] is to have
any neani ng, courts nust be ever vigilant in protecting that right
agai nst indirect and subtle devices as well as against direct and
obvious limtations").
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A

G lvin contends that his suspension violated LVRDA
s 101(a) on two grounds in addition to those discussed in
Parts IV and V. First, Glvin clainms that his suspension for
criticizing defendants and for appearing as a w tness viol ated
not only LVMRDA ss 101(a)(2) and (4), but also s 101(a)(1)--
whi ch guarantees every nenber of a | abor organization

equal rights and privileges within such organization to
nom nate candi dates, to vote in elections or referenduns
of the I abor organization, to attend nenbershi p neet-
ings, and to participate in the deliberations and voting
upon t he busi ness of such neetings...

29 U S.C s 411(a)(1). But Glvin does not dispute that he did
vote, did attend nmenbership neetings, and did participate in

del i berations. Accordingly, this claimwas properly dism ssed
because, as the district court held, Glvin has failed to articu-
| ate how he was deprived of any of the specific rights

protected by s 101(a)(1). See Carothers v. Presser, 818 F.2d
926, 931 (D.C. Cir. 1987) (holding that to prevail on an equa
rights claimunder s 101(a)(1), a plaintiff nust denonstrate

t hat defendants "deprived the plaintiff[ ] of a right specifical-
ly enunerated in the statute, such as the right to an equa
vote").

Second, G lvin clainms that he was suspended in violation of
LMRDA s 101(a)(4) for witing a letter to the Hoekstra
Conmittee alleging that | UE checks had been issued w thout
an identifiable union purpose. Retaliation for such an act
woul d have violated Glvin's right "to comunicate with any
legislator.” 29 U S.C s 411(a)(4). But GIlvin acknow edges
that he sent the letter anonynously, and, as the district court
found, he "has not offered any evidence that Defendants knew
of his anonynous letter to the Hoekstra Comm ttee, thus
| eavi ng no foundation for his argunent that they suspended
himin retaliation for it." GlvinlIl, slip op. at 18.
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B

Glvin further contends that his ultimate renoval from
office violated the rights guaranteed by LMRDA s 101(a) and
the recall provisions of the IUE constitution. Neither the
statute nor the theory of the Lynn case, however, protects a
union official--elected or otherwi se--fromrenoval by a recal
el ection. The Lynn Court noted that, in adopting "Title | of
the LMRDA .... Congress sought to further the basic
objective of the LMRDA: ensuring that unions [are] deno-
cratically governed and responsive to the will of their nem
berships.” Lynn, 488 U S. at 352. The Court concl uded t hat
protecting elected officials fromrenoval by other officials in
retaliation for their speech was necessary to ensure deno-
cratic responsiveness. |Id. at 355. But that rationale has no
application to renoval by a recall election. Renoving an
officer by a vote of the union's nenbership, because his
opi nions no longer represent the will of that nenbership,
represents the expression of denocracy, not its subversion

Mor eover, we agree with the district court's concl usion that
"G lvin provide[d] no evidence to support his claimthat the
recall vote was tainted"” or that the | UE constitution was
violated in any way. GIlvin Il, slip op. at 13. Two |oca
unions initiated the petition for recall, with the endorsenent
of 92 other locals conprising over 37%of the IUEs tota
menber shi p. J. A 380. This was substantially nore than
was constitutionally required for initiation of a recall. See
| UE Const. Art. X(A) (requring initiation by one local, wth
t he endorsenent of at |east 25 others conprising 25% of the
| UE menbership). Mre than 270 locals, representing nore
than 75% of both the locals and the eligible I UE menbership,
voted in favor of the recall, J.A 419--far in excess of the
nunber required to remove Glvin fromoffice. See |IUE
Const. Art. X(A) ("The President or Secretary-Treasurer
shall be declared recalled if locals having a magjority of the
menbers of the Union in good standing have voted for his or
her recall."). Although Glvin had every right to disagree
with the policies of the IUE s President and Executive Board,
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it is apparent that the union's menbership did not share that
di sagreenent, and Glvin had no right to remain in office once
t he menbers resoundingly voted himout.

VI |

For the reasons stated in Parts IV and V, we reverse the
district court's grant of sunmary judgnent against Glvin on
his clainms that defendants violated his rights to free speech
and to appear as a witness, by suspending himfromoffice in
retaliation for the exercise of those rights. See LVRDA
ss 101(a)(2), (4), 29 U S.C ss 411(a)(2), (4).17 In making this
determ nati on, we have, as required by the applicable stan-
dard of review, exam ned the evidence in the |ight nost
favorable to Glvin, and we express no views regarding the
merits or ultimate outconme of the case. See Borgo v. CGoldin,
204 F.3d 251, 254 (D.C. GCr. 2000). For the reasons stated in
Part VI, the remaining portions of the district court's judg-
ment, including the court's grant of sunmary judgnent
against Glvin on clains arising out of the recall election, are
affirnmed.

Affirmed in Part and Reversed in Part.

17 The district court granted summary judgment in favor of
defendants in their individual capacities solely on the ground "that
Glvin's public speech and anticipated testinony in judicial proceed-
ings were not protected fromretaliation under the LVRDA "

Glvinll, slip op. at 22; see id. at 21 (noting that "an individua
union officer may be individually liable under Title | [of the
LMRDA] if he or she 'aids, abets, instigates or directs a w ongful
use of union power to deprive a menber of his rights under s 101
(quoting Rosario v. Amal gamated Ladies' Garnment Cutters' Union
Local 10, 605 F.2d 1228, 1246 (2d Cr. 1979))). Since we hold that
G lvin's speech and courthouse appearance were protected, we
necessarily reverse the grant of summary judgment in favor of the

i ndi vi dual defendants as well.
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