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son, Daniel F. Kolb, Kenneth N. Bass, Gene E. Voigts,
Richard L. Gray, Patrick S. Davies and Steven Kl ugman
David Gruenstein and Leigh A Hyer entered appearances.

Robin S. Conrad, Kenneth S. CGeller and John J. Sullivan
were on the brief of am cus curiae Chanber of Commerce of
the United States of Anerica in support of appellants.

Joel S. Perwin argued the cause for appellees. Wth him
on the brief were Jonathan S. Massey, George M Fl ening
Syl vi a Davi dow and Andres C. Pereira.

Before: G nsburg, Chief Judge, Henderson, Circuit Judge
and Wl liams, Senior Crcuit Judge.

pinion for the Court filed by Chief Judge G nsburg

Separate concurring opinion filed by Senior Crcuit Judge
WIlians.

G nsburg, Chief Judge: The district court issued orders
remanding to a Florida state court four lawsuits filed by
foreign states agai nst tobacco conpani es based in the United
States. The conpanies ask that we reverse the orders of the
district court and that we issue a wit of mandanus to
prevent the court fromordering the remand of simlar |aw
suits still pending before it. W hold that we are w thout
appel l ate jurisdiction to review the orders the district court
al ready has issued and that we have no warrant to prohibit
the district court fromremanding to state court those cases
upon which it has not yet acted.

| . Background

Various foreign countries or subdivisions thereof sued 15
United States tobacco conpanies in a Florida court to recover
damages under the laws of Florida. Specifically, the Repub-
lics of Venezuela and of Ecuador, the Brazilian States of Mito
&G osso Do Sol, Goias, and Espirito Santo, and the Russian
Federation filed nearly identical conplaints in the Circuit
Court for Florida's Eleventh Judicial District in Mam -Dade
County. They advanced at |east ten distinct theories of
liability, such as fraud, negligence, and unjust enrichment,
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and sought conpensation fromthe conpanies for the costs of
treating persons suffering from di seases associated with to-
bacco use. Twenty-nine other foreign states or subdivisions
have filed simlar actions--not now before us--in state and
federal courts around the United States. The tobacco conpa-
ni es renoved the present cases fromthe Florida state court
to the United States District Court for the Southern District
of Florida. The Judicial Panel on Multidistrict Litigation
t hen consolidated the cases brought by Venezuela and three
other foreign states and transferred themto the United
States District Court for the District of Colunbia.

Sone nonths later the district court dismssed for failure
to state a claima substantially sinmlar suit against the tobacco
conpani es brought in that court by the Republic of Cua-
temala. See In re Tobacco (Guatemala), 83 F. Supp.2d 125,

126 (1999), aff'd, Service Enployees Int'l Union Health &

Wel fare Fund v. Philip Morris Inc., 249 F.3d 1068 (2001).

The court ruled that CGuatemala' s clains were not viable

because Guatemal a could not establish that its alleged inju-
ries, that is, its expenditures for the care and treatnent of its
citizens, were proxi mately caused by any m sconduct on the

part of the tobacco conpanies. For the same reason the
district court has since dismssed several cases that had
originated in other federal courts and been transferred by the
JPML to this district. The cases under review are unlike

those the district court dismssed only in that they were filed
originally in state courts and therefore reached the district
court after the tobacco conpanies renmoved themto a federa
court pursuant to 28 U.S.C. s 1441; they are substantively
identical in all other respects.

The district court ordered that Venezuela's suit be remand-
ed to the Grcuit Court for Florida's Eleventh Judicial D s-
trict on the ground that there is no federal jurisdiction over
the case. The court held that Venezuel a's conpl ai nt does
"not present a federal question on [its] face, and federa
qguestion jurisdiction is not proper under the federal comon
| aw of foreign relations.” |In re Tobacco (Venezuela), 100
F. Supp.2d 31, 38 (2000); see also id. at 35 ("The conplaints
contain only state statutory and comon | aw cl ai ns").

Page 3 of 13



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7214  Document #674037 Filed: 04/26/2002  Page 4 of 13

The court later ordered the cases filed by Ecuador, Espirito
Santo, and Goias remanded to the sanme Florida state court
"for the reasons stated" in Venezuela. Since this case was
argued on appeal, the Florida court in turn has dism ssed the
suits of Venezuela and Espirito Santo, citing with approval
the district court's opinion in Guatenmala. See Venezuela v.
Philip Morris Cos., No. 99-01943 (Nov. 20, 2001); Espirito
Santo v. Brooke Group Ltd., Inc., No. 00-07472 (Nov. 20
2001). The suits filed by Ecuador and by CGoias remain
pendi ng before the Florida court.

On COctober 30, 2000--after the district court had di sm ssed
Guat enmal a and ordered Venezuel a remanded--the JPM
transferred to that court the cases Russia and Mato G osso
had brought in Florida and the tobacco conpani es had re-
noved to the federal court there. The district court here has
not yet acted upon those cases.

To summari ze, the six cases now on review were originally
filed in the Florida Grcuit Court, then renoved to a federa
court in Florida, and finally transferred to the district court
here; the district court ordered four cases--Venezuel a, Ecua-
dor, Espirito Santo, and Goi as--remanded to the Florida
Circuit Court for lack of federal subject matter jurisdiction
and has pending before it the two--Russia and Mato G os-
so--that reached the district court after it had ordered the
ot her cases remanded. For the sake of sinplicity, we wll
refer to the four remanded cases as the Latin America Cases.

I1. Analysis

The t obacco conpani es appeal the remand orders in the
Latin Anerica Cases. They also ask the court to issue a wit
of mandanus prohibiting the district court fromordering the
remand of Russia and Mato Grosso to the state court where
those cases originated. Apparently, the conpani es woul d
rather have the district court dismiss all the cases on the
nerits, as it dism ssed Guatemala, than remt the cases to
any less certain fate in the courts of Florida.
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A Appeal of the Latin Anerica Cases

This court is without jurisdiction to consider the appea
the Latin America Cases. The orders of the district court
return those cases to the state court fromwhich they were
renoved on the ground that the court did not have federa
subject matter jurisdiction over them \en it appears that
a district court |acks subject matter jurisdiction over a case
that has been renoved froma state court, the district court
must remand the case, 28 U S.C. s 1447(c), and the court's
order remanding the case to the state court whence it cane
"is not reviewable on appeal or otherwise," id. s 1447(d). See
al so Quackenbush v. Allstate Ins. Co., 517 U S. 706, 711-12
(1996) ("remands based on grounds specified in s 1447(c) are
i mune fromreview under s 1447(d)").

The t obacco conpanies claimthat, notw thstanding the
unanbi guous bar of the statute, some courts have said the

prohi bition of s 1447(d) "is not as broad as it seens.” Poore
v. Anmerican-Am cable Life, 218 F.3d 1287, 1291 (11th Cr.
2000). In each case they cite, however, the court was describ-

ing not the prohibition in s 1447(d) but the exception thereto
allowing review of a remand order that is not predicated upon
either a lack of subject matter jurisdiction or a defect in the
renoval process. See Poore, 218 F.3d at 1289; Liberty Mit.

v. Ward Trucking, 48 F.3d 742, 745-46 (3d Gr. 1995). Be-
cause the district court remanded the Latin America Cases

for want of federal subject matter jurisdiction, the exception
does not apply here, and the cases cited by the conpanies are
not on point.

The tobacco conpani es argue al so that their appeals raise
the "substantial question whether Congress intended by
s 1447(d) to make a district court the final arbiter of ... an
i nportant issue of constitutional dinension," nanely, "wheth-
er, under our constitutional schene, clains by foreign govern-
ments of this nature fall within the adjudicatory authority of
the federal courts based upon federal common law." W are
tenpted to say, as Wl fgang Pauli once said of a colleague's
i dea, the contention is "not even wong." Janmes d eick
Genius: The Life and Science of Richard Feynman 115 (1992).

of
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For starters, the appeal does not raise an issue of "constitu-

tional dinension.”™ The district court decided a pl eadi ng
point: whether a conplaint alleging various torts under the
| aw of Florida "raises issues of federal law. " Chicago v.

International Coll. of Surgeons, 522 U S. 156, 163 (1997).
There is no provision in the Constitution, and the conpanies

do not cite to any, that suggests this mundane inquiry takes

on a "constitutional dinmension” when the plaintiff is a foreign
sover ei gn.

Furthernore, the conpanies err in suggesting there is an
exception to the prohibition of appellate reviewin s 1447(d)
when the remand order does raise a constitutional question
As long as the district court orders a case remanded for want
of subject matter jurisdiction, the Congress has insulated the
decision to remand fromreview "whether or not that order
m ght be deened erroneous by an appellate court.” Therm
tron Prods., Inc. v. Hermansdorfer, 423 U S. 336, 351 (1976).
The decision of the Third Gircuit Inre TM Litig. Cases
Cons. 11, 940 F.2d 832 (1991), which the conpanies offer for
the proposition that "in extraordinary circunstances
[s 1447(d) does not prohibit] appellate consideration of cer-
tain categories of remand orders,” is not to the contrary.

TM holds that "1447(d) was not intended to preclude appel -
| ate consideration of a section 1292(b) certified question con-

cerning the constitutionality of an Act of Congress"--in that
case the very statute upon the basis of which the plaintiff had
i nvoked federal jurisdiction. 1d. at 836. The decision recog-

ni zes that s 1447(d) precludes appellate review of an order
remanding a case to a state court when, as here, the order is
"based upon a finding that renoval was not authorized by
Congress.” 1d. at 845; accord Rio de Janeiro v. Philip
Morris Inc., 239 F.3d 714, 716 n.6 (5th Gr. 2001).

The plaintiffs argue that the court may not hear the
appeal s for the additional reason that the records of the cases
have been transferred back to the state court. See Starnes v.
McCuire, 512 F.2d 918, 935 (1974) (en banc), a habeas corpus
case in which we said that "once a record is transferred to a
perm ssible forumin another district, this court |oses jurisdic-
tion over the matter." The conpani es respond that Starnes
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governs only those cases that have been transferred to anot h-
er federal court, see Kinmbro v. Velton, 30 F.3d 1501, 1504 n.2
(D.C. Cr. 1994), and that we should not extend its holding to
cases that have been remanded to state court. Having

already held that s 1447(d) precludes review, however, we

need not resolve this side dispute in order to decide the
present cases.

B. Mandamus in Russia and Mato G osso

The t obacco conpanies also petition this court for a wit of
mandanus prohibiting the district court fromissuing any
orders remandi ng Russia and Mato Grosso to the Florida
Circuit Court where they were filed. The conpani es contend
the lawsuits arise under federal common | aw because they
inplicate the vital interests--econom c and sovereign--of a
foreign nation and, hence, the foreign relations of the United
States. (We will assune wi thout deciding that the conpanies
are correct about the significance of these cases to American
foreign policy.) The foreign states respond that "federa
jurisdiction exists only when a federal question is presented
on the face of the plaintiff's properly pleaded conplaint," and
that a federal court may not assert jurisdiction over a case
that rai ses no question of federal |aw sinply because the
plaintiff is a foreign sovereign. W need not resolve this
di spute unless we determne first that a wit of mandanus is
at least potentially available in the circunstances of this case.

As a threshold matter, we agree with the tobacco conpa-
nies that s 1447(d) is not a jurisdictional bar to the relief they
request. The statute "prohibits review of all remand orders
i ssued pursuant to s 1447(c) whether erroneous or not and
whet her review is sought by appeal or by extraordinary wit,"
Therntron Prods., 423 U S. at 343, but the district court has
not issued an order of remand in Russia or Mato Grosso. By
its terns, therefore, s 1447(d) does not prevent the court
fromentertaining the present petitions. But see Black &
Decker v. Brown, 817 F.2d 13, 14 (3d Cr. 1987). W wll not
infer a jurisdictional limtation upon "our normal and tradi-
tional function when no statute requires that we do so." Id.
at 15 (Garth, J., dissenting).
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As we often have noted, "the wit of nmandanmus is an
extraordi nary renmedy, to be reserved for extraordinary situa-
tions.” National Ass'n of Crim Def. Lawyers, Inc. v. United
States DQJ, 182 F.3d 981, 986 (1999) (NACDL). W are
particularly disinclined to issue the wit before the district
court has acted, as the petitioners here request. See In re
Bi tum nous Coal Qperators' Ass'n, Inc., 949 F.2d 1165, 1167
(D.C. Cr. 1991) ("indiscrimnate use of the renedy [woul d]
avoid the stricture of the final judgment rule"). In resolving
such a preenptive petition, we consider instructive the foll ow
ing factors:

(1) whether the party seeking the wit has any ot her
adequat e neans, such as a direct appeal, to attain the
desired relief;

(2) whether that party will be harmed in a way not
correctabl e on appeal

(3) whether the district court clearly erred or abused its
di scretion;

(4) whether the district court committed an oft-repeated
error; and

(5) whether the decision of the district court raises im
portant and novel problens or issues of |aw

See NACDL, 182 F. 3d 986-87. As the tobacco conpanies
correctly observe, a petitioner need not be favored by all five
factors in order to denonstrate its entitlement to the wit of
mandanus; indeed, "it is difficult to envision a case that

i nvol ves both an oft-repeated error as well as an issue of |aw
of first inpression.” Valley Broad. Co. v. United States Dist.
. for the Dist. of Nev., 798 F.2d 1289, 1292 n.3 (9th Cir.
1986). Qur cases al so nake clear, however, that two of the
factors are actually prerequisites, for no wit of nmandanus--
whet her denom nated "advi sory,"” "supervisory," or other-

wi se--will issue unless the petitioner shows (1, above) that it
has no ot her adequate nmeans of redress, see NACDL, 182

F.3d at 987, and (3, above) that the wit is necessary to
enend a clear error or abuse of discretion. See Byrd v.

Reno, 180 F.3d 298, 303 (D.C. Cr. 1999).
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W doubt the tobacco conpanies satisfy the first condition

It is true, as the conpanies assert, that they could not seek
revi ew of an order remandi ng Russia or Mato Grosso to the
state court in Florida, but that is not because sone practica
exi gency prevents the conpanies fromavailing thensel ves of
their remedy at |law. Conpare, e.g., In re Seal ed Case, 141
F.3d 337, 340 (D.C. Gr. 1998) (issuing wit to prevent trans-
fer of nmotion to quash third-party subpoena). On the con-
trary, the conpanies have no legal right to appellate review
Rat her, the court of appeals is prohibited by statute from
reviewi ng remand orders--by appeal or otherw se--of the

sort the district court mght issue in Russia and Mato

&G osso. Although, as we have said, s 1447(d) does not

deprive this court of jurisdiction to issue a wit of mandanus,
the determ nation of the Congress that we should not review

a remand order certainly mlitates against our opining in
advance upon the propriety of a remand order the district

court mght otherw se issue. See Ex parte Pennsylvania, 137

U S. 451, 454 (1890) ("it is unquestionably a general rule that
t he abrogati on of one renedy does not affect another. But in
this case, we think, it was the intention of [Clongress to nake
the judgnent of the circuit court remanding a cause to the
state court final and concl usive").

In any event, the tobacco conpanies do not cone close to
denonstrating that it would be a clear error or an abuse of
discretion for the district court to order the cases renanded
The conpanies identify no precedent of this court or of the
Supreme Court even suggesting there is federal subject
matter jurisdiction over a case nmerely because the plaintiff is
a foreign government with a sovereign or an econonic inter-
est in the outconme of the lawsuit. The other circuits to have
consi dered the conpani es' theory--in cases where the foreign
sovereigns were not the plaintiffs but had a material interest
in the outcones--are divided over the issue of federal juris-
diction. Conpare Pacheco de Perez v. AT&T Co., 139 F.3d
1368, 1377 (11th Gir. 1998) ("Where a state law action has as a
substantial element an issue involving foreign relations or
foreign policy matters, federal jurisdiction is present”), and
Torres v. Southern Peru Copper Corp., 113 F.3d 540, 542-43
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(5th CGr. 1997) (sane), with Patrickson v. Dole Food Co., 251
F.3d 795, 803 (9th Cir. 2001) (rejecting reasoning of Pacheco
and Torres and citing with approval decision of district court
to remand in Venezuela). Considering that the Ninth Circuit
has adopted as its own the district court's reason for renand-
ing in the Latin Anerica Cases, we cannot agree with the
conpani es that the district court is now poised to commit a
clear error that would justify our issuing a wit of manda-
mus.* See Byrd v. Reno, 180 F.3d 298, 303 (D.C. Cr. 1999)
(denying petition for wit of mandamus "because it [was] far
fromclear that the district court erred"); In re Thornburgh
869 F.2d 1503, 1507 (D.C. Cir. 1989) ("the petitioner mnust
denonstrate that [its] right to relief is 'clear and indisputa-
ble" ") (quoting Kerr v. United States Dist. C&. for the N. Dist.
of Ca., 426 U.S. 394, 403 (1976)).

In sum the compani es have failed to make out one if not
both prerequisites for a wit of mandamus. Therefore, we
deny the conpanies' petitions w thout considering the other
factors nmentioned in NACDL.

* The conpanies argue in a footnote that "even if the entire
clains [sic] of these foreign governments are not deened to be
governed by federal conmmon law ... the question of the availability
of the parens patriae doctrine in these suits is in and of itself
clearly a substantial question governed by federal |aw sufficient to
confer federal -question jurisdiction." W respond in kind. Cf
Hut chins v. District of Colunbia, 188 F.3d 531, 539 n.3 (D.C. Cir.
1999) ("W need not consider cursory argunents nmade only in a
footnote").

"[ T] he doctrine of parens patriae is nerely a species of pruden-
tial standing," Service Enployees, 249 F.3d at 1073; it is not a
substantive elenment of the plaintiffs' state common |aw cl ai ns.

VWhet her a litigant has standing to sue may present a threshold

issue for a federal court, but our doctrines of prudential standing
are of no nmonent in a state court, the jurisdiction of which is not
simlarly limted to what is granted by an act of the |egislature.

The conpani es may not bootstrap their way into a federal court

with a claimthat the plaintiffs' standing would be an issue had the
plaintiffs originally filed their lawsuits in a federal court, and the
district court therefore did not err in rejecting this argunent.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7214  Document #674037 Filed: 04/26/2002  Page 11 of 13

Finally, we decline, as we nust, the conpanies' invitation to
i ssue an advisory opinion to the effect that the district court
shoul d not renmand Russia or Mato G- osso. See Br. of
Appellants at 31 ("[I]t may be entirely possible for this Court
to grant petitioners effective relief in this proceeding while
stoppi ng short of actually issuing a wit of nmandanus at this
time"). Article Ill does not authorize a federal court "to
declare, for the government of future cases, principles or
rul es of |aw which cannot affect the result as to the thing in
issue in the case before it." California v. San Pablo & T.R
Co., 149 U S. 308, 314 (1893).

[11. Conclusion
For the foregoing reasons, the appeals in the Latin Amer-
i ca Cases are dismssed for want of appellate jurisdiction, and
the petitions for a wit of mandamus in Russia and Mato
G osso are deni ed.

So ordered.
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Wl liams, Senior Circuit Judge, concurring: Although
agree that the defendants' arguments do not prevail, they
seemto ne a good deal subtler than the majority opinion lets
on.

First, the argunent for federal jurisdiction is not for al
clains in which a plaintiff foreign government has "a sover-
eign or an economc interest in the outconme,” Maj. Op. at 9,
but for a considerably narrower set, ones "where the actions
of a foreign governnment are a direct focus of the litigation."
Def endants' Br. at 36, quoting Pacheco de Perez v. AT&T, 139
F.3d 1368, 1377 (11th Cir. 1998). This is manifested here,
defendants argue, by the plaintiff governments' claimthat
"their very policymaking--their core governnental decision-
maki ng as such--was subverted by an American industry
over a period of sonme 40 years." Appellants' Br. at 34.
Fromthis the defendants reason that adjudication of the
clains will necessarily take the court deep into the eval uation
of plaintiff states' governnental decisionmaking, thereby im
plicating United States foreign relations and rendering the
di spute "inappropriate for state lawto control."” Texas In-
dus. v. Radcliff Materials, Inc., 451 U S. 630, 641 (1981).

But it is not clear that these allegedly federal issues satisfy
the wel |l -pl eaded conplaint rule--i.e., the proposition that
federal court jurisdiction under s 1331 exists only if the
federal issue appears on the face of a properly pl eaded
conplaint. See Caterpillar Inc. v. Wllianms, 482 U S. 386,

392 (1987); see also Louisville & Nashville R Co. v. Mttley,
211 U. S. 149, 152 (1908). Federal issues raised by way of
defense do not qualify, see Franchise Tax Bd. of Cal. v.
Construction Laborers Vacation Trust for Southern Cal., 463
US 1, 14 (1983); Metropolitan Life Ins. Co. v. Taylor, 481
US. 58, 63 (1987); @illy v. First Nat. Bank in Meridian, 299
U S 109, 112 (1936), yet that appears to be the character of
t he i ssues sketched out by defendants. The plaintiffs pre-
sumably will portray thensel ves as conpletely innocent gulls
of the tobacco conpanies, akin for exanple to garden-variety
medi cal insurers, and the conpanies will then respond with

evi dence i nmpugni ng the supposed i nnocence.
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The defendants hint at an argunent that the present case
m ght fall under the rubric of "conplete preenption,” an
exception to the well-pl eaded conplaint doctrine. See R vet
v. Regi ons Bank of Louisiana, 522 U S. 470, 475-76 (1998).
But they do not offer us an analytical basis for extending the
conpl ete preenption doctrine beyond the two statutes that
the Suprenme Court has held effected such a preenption
s 502(a) of the Enpl oyee Retirenment |ncone Security Act
and s 301 of the Labor Managenent Rel ations Act. See,
e.g., Metropolitan Life Insurance Co. v. Taylor, 481 U S. 58,
64-67 (1987) (ERISA); Avco Corp. v. Aero Lodge Number
735, International Ass'n of Machinists and Aerospace Wr k-
ers, 390 U S. 557, 560-62 (1968) (LMRA); see also Anderson
v. H&R Bl ock, 2002 U. S. App. LEXIS 5978, at *5-*12 (1l1th
Cr., Apr. 3, 2002) (discussing well-pleaded conpl aint and
conpl ete preenption doctrines).

Second, defendants argue a still narrower position: that
sonme of plaintiffs' common | aw cl ai ns, those brought by the
forei gn governnents as parens patriae, even though they are
purportedly only under state law, in fact depend on an
anterior federal |aw issue, nanely a finding of federal pruden-
tial standing. See Defendants' Br. at 38 & n.**. Although
normal |y of course federal standing doctrines are no part of
state comon | aw actions, see Maj. Op. at 10 n.*, defendants
point to our decision in Service Enployees Int'l Union Health
& Welfare Fund v. Philip Mrris, Inc., 249 F. 3d 1068 (D.C
Cr. 2001), in which we treated the parens patriae standi ng
i ssue as an elenent of the plaintiffs' state common | aw cl ai ns,
and, in reliance entirely on federal |aw concepts, found the
absence of such standing fatal to the clains. See id. at 1073;
see also id. at 1069 (noting conplaints' inclusion of conmon
law clainms). But in that case the plaintiffs thenselves explic-
itly invoked parens patriae standing as to all clainms, see
Appel | ants' Opening Br. at 37-38 and Reply Br. at 6-7,

Servi ce Enpl oyees (No. 00-7093), drawi ng no distinction be-
tween the statutory and common | aw clains. Thus, the court
in Service Enpl oyees had no occasion to hold that state
common | aw parens patriae clains by a forei gn governnment

i nherently include a federal elemnent.
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