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Bef ore Henderson, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Edward Paul Coady appeal s the
judgrment that he breached his enpl oynent contract with the
law firmof Ashcraft & Gerel and was therefore required to
pay |iqui dated damages to the firm He contends that the
district court erred in denying himsunmary judgnent on the
breach of contract claimwhen the firmhad conmmtted a prior
materi al breach of the contract and had conceal ed that breach
fromhimuntil long after he was fired. He also contends that
the district court erred in precluding himfromintroducing
any evidence of the law firm s prior breach, nost significantly,
evidence of the firms alleged "surreptitious manipul ati on of
i ncome and expenses" going "to the very heart of [his]
defense and counterclains.” Finally, Coady contends that
the district court erred in refusing to strike the Iiquidated
damages claimas a penalty. W hold that the district court
erred in precluding the adm ssion of evidence that was rele-
vant to Coady's defense to the breach of contract claim and
that the error was not harmess. Accordingly, we reverse the
j udgrent .

Coady was an attorney at the law firmof Ashcraft & Gerel
from1989 until April 1998, when he was fired. At that tine,
he was the managing attorney of the firms Boston office, a
position he had held since 1993. Early in 1997, a nunber of
di sagreenments about his conpensation and hi s managenent
of the Boston office flared up between Coady and the firm
By letter of July 15, 1997, Coady advised the firmthat it had
breached the enpl oynment contractl by failing to pay his sem -

1 The enploynment contract of July 29, 1993, consisted of two

parts: a "Prenuptial Agreenment" specifying the apportionnent of
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fees generated from Coady's representation of firmclients upon his

vol untary or involuntary departure fromthe firm and the "Enpl oy-

ment Agreenent" setting out the particulars of his enpl oynent,

i ncl udi ng, anong ot her things, provisions setting his conpensation

and the anount of |iquidated damages to be paid by either party
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annual sal ary bonus and that he woul d exercise his contractu-
al right to take the matter to arbitration unless he was paid
by August 15. On August 1, 1997, the firmsued Coady in the
United States District Court for the District of Colunbia for
breach of his contractual and fiduciary duties to the firm and
for conversion. Coady counterclained, alleging that the firm
had breached its contractual and fiduciary duties to him
Coady al so pursued his contractual right to arbitrate the

di spute before an arbitration panel in Boston, Mssachusetts.

Coady prevailed before the arbitration panel on his claim
that the firm had breached the enpl oynent contract by
i nproperly "straddling" incone and expenses to mani pul ate

hi s bonus conpensation. "Straddling"” refers to the firnms
all eged effort to "shift[ ] 1997 inconme into 1998 and accel er-
ate[ ] 1998 expenses in an effort to defraud [hin]." The

arbitration panel found that he was therefore owed a | arger
bonus in 1997 than he had received.2 The federal district
court in Massachusetts upheld the panel's ruling. However,
the United States Court of Appeals for the First Crcuit
reversed, holding that the arbitration panel |acked jurisdic-
tion to consider Coady's claimthat the firmhad deliberately
underpaid its senior partners in 1997 in order to | ower the
salary cap and thereby reduce Coady's bonus. See Coady v.
Ashcraft & Gerel, 223 F.3d 1, 10 (1st GCr. 2000). The

enpl oyment contract authorized the arbitration panel only to
interpret anmbiguities in the contract, and the court viewed
Coady's claimas a breach claim not a contract interpretation
The court ordered that Coady's bonus claim (and the records

upon a material breach of the Enpl oynent Agreenent. See Coady
v. Ashcraft & Gerel, 996 F. Supp. 95, 98 (D. Mass. 1998). For each
reference, we refer to "the enploynent contract."

2 The arbitration panel concluded that "at |east $700,000 should
have been attributed to and been available for distribution by [the
firm as 1997 partner draw." Noting that the firmhad failed to
comply with its discovery orders, the panel was unable to determ ne
the preci se amount that Coady's 1997 bonus shoul d have been, other
than to find that he was entitled to at |east $45,000 nore than he
received. The panel gave Coady the option of accepting the $45, 000
or pursuing further discovery; Coady opted for the $45, 000.
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of the arbitration panel) be transferred to the district court in
the District of Colunmbia. Prior to the decision by the First
Circuit, the jury in the district court for the District of

Col unbia returned a verdict that the firmhad good cause to
term nate Coady from enpl oynent and that Coady had not

breached his fiduciary duties to the firm The district court
deni ed Coady's notion for judgnent and for a new trial under
Fed. R Cv. P. 50(b) and 59, and granted the firmis notion for
j udgrment on the breach of contract claimin the anount of

$400, 000, which corresponded to the |iquidated damages pro-
vision in the enpl oynent contract.

On appeal, Coady contends that the district court erred in
three respects. First, he challenges the district court's denial
of his notion for sunmary judgnent on the firm s contract
claim Qur reviewis de novo. See, e.g., Kirkland v. District
of Colunbia, 70 F.3d 629, 635 (D.C. Cr. 1995) (citing Barbour
v. Merrill, 48 F.3d 1270, 1276 (D.C. Cir. 1995); Mackey v.
United States, 8 F.3d 826, 829 (D.C. Cr. 1993)); see also
Berkeley v. Honme Ins. Co., 68 F.3d 1409, 1413 (D.C. Cir.

1995).

In the district court, Coady noved for partial summary
j udgrment on the grounds that the firm had straddl ed incone
and expenses between 1997 and 1998 in an attenpt to deny
hi mt he bonus to which he was entitled under the enpl oy-
ment contract, and that this prior material breach, which the
firmconcealed fromhimuntil after the firmfired him should
preclude the firmfrom being able to sue himfor his alleged
subsequent breach. The district court ruled that there was
no such bar because Coady's sel ective non-performance and
m sdeeds did not constitute the type of action that he would
have been entitled to take had he been aware of the firns
breach. In Coady's view, "[s]ettled | aw establishes that the
firms prior, hidden breach relieved [hin] of the obligation to
performhis duties, in whole or in part, under the enpl oynent
agreement." Looking to section 237 of the Restatenent
(Second) of Contracts, he explains that this "l ong-standi ng"
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rule is designed to prevent the party to the first breach from
profiting fromconcealing its bad acts while the party to the
| ater breach is penalized.

The Restatenent (Second) of Contracts s 237 states that a
party's continuing obligations under a contract are condi -
tioned on there being no "uncured material failure by the
other party to render any such performance due at an earlier

time." Comment c explains that "one party's material failure
of performance has the effect of the non-occurrence of a
condition of the other party's remaining duties ... even
t hough the other party does not know of the failure.” Il us-

tration 8 further explains:

A and B nake an enpl oynment contract. After the

servi ce has begun, A, the enployee, comrits a material
breach of his duty to give efficient service that woul d
justify B in discharging him B is not aware of this but
di scharges A for an inadequate reason. A has no claim
agai nst B for discharging him

As a general proposition, we take no issue with the rule in
the Restatenent. Rather, we hold that Coady is not in a
position to rely on section 237. As the district court ruled in
denying himpartial summary judgnment, Coady's "alleged bad
acts would not have been justified [even if he had] known
about the firms material breach. [Instead,] Coady woul d
have been justified in quitting or otherw se repudiating the
contract, or in suspending performance entirely ...." See
e.g., Cties Serv. Helex, Inc. v. United States, 543 F.2d 1306,
1313 (&. d. 1976); Vernont Marble Co. v. Baltinore Con-
tractors, Inc., 520 F. Supp. 922, 927 (D.D.C 1981) (citing
John W Johnson, Inc. v. Basic Constr. Co., 292 F. Supp. 300
(D.D.C. 1968), aff'd, 429 F.2d 764 (D.C. Gr. 1970)); 13
Sanuel WIlliston, A Treatise on the Law of Contracts
s 39:32, at 642-45 (Richard A. Lord ed., 4th ed. 2000). Had
Coady known of the firmls prior breach, the district court
observed, that know edge woul d neverthel ess not excuse his
own breaches so long as he continued to work at the firm

Coady woul d be sheltered by Conment c if he had quit
or refused to performfor an inadequate reason, but this
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is not what transpired. Material breach entitles the
injured party to an election of renmedies, including rescis-
sion or termnation of the contract, not a license to
conmit torts or otherw se breach the contract.

The district court's analysis effectively responds to Coady's
contention that inposition of an election of renmedi es anal ysis
is flawed because he was unaware of the firm s breach by its

i ncome straddle. The only actions by Coady that could bar

the firms breach of contract claimwould be actions that he
woul d have been within his rights to take if he had known of
the firms breach. Because Coady renained at the firm he
could not ignore his obligations for perfornmance under the
enpl oyment contract, even if he was ignorant of the firms

br each.

The rationale for this result stems fromthe perverse
i ncentives that would arise in contractual relationships if
Coady's view was adopted. Under his approach, an enpl oy-
ee's theft of clients and conputer information could not be
consi dered conduct in breach of contract by an enpl oyee who
had decided to continue to work for an enpl oyer that had
previously breached an enpl oynment contract. The authori -
ties on which Coady relies do not support his contention that
the firms prior material breach barred its suit agai nst Coady
for his alleged |later breach. Rather, those authorities sup-
port the proposition that Coady should have been allowed to
defend by presenting evidence of the firmis prior breach. See
infra Part I11.

Coady contends that the district court erred in denying his
alternative request to introduce evidence at trial that the firm
materially breached the enpl oynment contract by straddling
its income and expenses. The district court determ ned that
there was "no reason for the jury to hear any evidence
regarding [the firm s] income-straddl e" because the arbitra-
tion panel "conclusively found that [the firm did in fact
engage in such behavior" and had awarded danages to Coady
based on the firm s inproper revenue mani pul ation. As
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noted, this part of the district court's ruling predated the
decision of the First Grcuit reversing the district court's
affirmance of the arbitration panel's decision.3 Even so,
Coady mai ntains that notwi thstandi ng his successful pursuit
of arbitration at the tinme the district court ruled, he was
entitled to introduce evidence of the firms prior materi al
breach as part of his defense to the firms claimthat he had
breached his contractual and fiduciary duties to the firm

The "incone straddl e" evidence that Coady sought to intro-
duce at trial was based on his claim denied by the firm at
oral argunent in this court, that the law firm had mani pul at -
ed its income and expenses in 1997 in order to reduce the
sal aries of senior partners. This evidence was rel evant be-
cause Coady's bonus was capped by the "senior partner
draw'; that is, Coady's total conpensation, including his
bonus, could not exceed what the senior partners earned.

Coady contends that the "inconme straddle" evidence was

rel evant for the additional reason that it showed that the firm
had a plan in 1997 to oust him and thereby placed the firnms
ot her adverse conduct toward himin a different |ight.

The arbitration panel initially found that Coady had "sub-
mtted prinma facie evidence of a substantial straddle of in-
conme in 1997." The panel concluded that the firm s obligation
to Coady required it to followits normal course in accounting
for inconme and expenses that straddle two years and that
Coady' s evidence rai sed a substantial question about the
firms recording of 1997 inconme because the firms rebutta
"fell far short of adequately explaining the reasons for the
substantial deposits in 1998 of certain checks bearing 1997
dates.” After a further hearing affording the firman oppor-

3 Prior to the decision of the First Grcuit, and before the case
went to the jury, the district court here vacated the arbitration
panel decision, as beyond its authority, to the extent that the pane
purported to decide the breach of contract issues. However, in
denying the firm s conpensation counterclaim the district court
also ruled that the parties were bound by the panel's factual finding
that the firmhad intentionally manipulated its 1997 income in order
to | ower Coady's bonus.
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tunity to rebut Coady's prinma facie case, the arbitration
panel ' s suppl enmental findings concluded that the firm "en-

gaged in a series of actions designed to artificially reduce the
"senior partner draw for 1997, and to thereby | ower the 'cap’
on Coady's bonus incone ...."

The district court ruled that the "inconme straddl e” evidence
was i nadm ssible at trial because the arbitration panel "con-
clusively found that the firmdid in fact engage in such
behavior." Because the firmconceded that it breached Coa-
dy's contract and because the arbitration panel subsequently
awar ded Coady danmages based on the harm he suffered as a
result of the breach, the district court concluded that there
was no reason to introduce the "incone straddle" evidence.

The court expl ai ned that

[i]f the jury finds that [the firm]l wongfully term nated
Coady, Coady will also be entitled to severance pay and

t he unpaid settl enment danages described in [the enpl oy-
ment contract]. |If the jury finds that [the firm had
good cause to term nate Coady, or that Coady otherw se
breached the contract, Coady will owe [the firm the

same anount in |iquidated damages and [the firn] will be
relieved of its obligation to pay Coady the unpaid settle-
ment danages.

Upon reviewing the district court's evidentiary ruling for
abuse of discretion, see Witbeck v. Vital Signs, Inc., 159 F.3d
1369, 1372 (D.C. Gir. 1998) (citing United States v. Snart, 98
F.3d 1379, 1386 (D.C. Gr. 1996)), we hold that the district
court erred when it ruled that the arbitration panel decision
precl uded Coady fromintroducing at trial--as part of his
defense to the firm s breach clains--evidence of the firns
mani pul ati on of his bonus. The cases that Coady cites sup-
port his contention that he was entitled to introduce such
evi dence as part of his defense. For exanple, in Mardell v.
Harl eysville Life Ins. Co., 31 F.3d 1221 (3d Cr. 1994),
vacated on other grounds, 514 U.S. 1034 (1995), the Third
Circuit noted that "[i]n contract actions, if one party comits
a material breach, the other party may generally use it to
justify nonperformance even if, at the tine of its own nonper-
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formance, the second party was unaware of the first party's
material breach.”™ 1d. at 1231 n.16 (citing Col | ege Poi nt Boat
Corp. v. United States, 267 U S. 12, 15-16 (1925); Restate-
ment (Second) of Contracts s 385, cnt. a; s 225 & cnt. e;

s 237 &cnt. ¢ (1981)). Simlarly, in Wstern Auto Supply

Co. v. Sullivan, 210 F.2d 36 (8th Cr. 1954), the Eighth
Circuit noted that "it seenms to be generally accepted by

wel I [-] consi dered decisions that a party to a contract may
defend on the ground that there existed at the tinme a | ega
excuse for non-performance by himalthough he was ignorant

of that fact at the tine of the breach.” 1d. at 39-40 (citations
omtted). These authorities indicate not--as Coady main-
tains--that the firmwas barred by its alleged prior breach
from sui ng Coady for his subsequent breach, but that Coady
woul d be entitled to introduce evidence of the firms prior
material breach as part of his defense to the firmis clains

t hat he breached the enpl oynent contract.

The record nakes clear that Coady did not seek to intro-
duce evidence of the "income straddle" in an attenpt to
dupl i cat e danages al ready awarded himby the arbitration
panel . Nor, as the firm argued, did Coady seek sinmply to
i ntroduce evidence that he had won his case before the
arbitration panel; rather, he wanted to introduce evi dence of
the underlying facts. Evidence may properly be used in
di fferent proceedings for different purposes. Cf., e.g., United
States v. Spicer, 57 F.3d 1152, 1158 n.2 (D.C. Cr. 1995)

(di scussing Brown v. Felsen, 442 U S. 127 (1979)); 18
Charles Alan Wight et al., Federal Practice & Procedure

S 4422 (1981). Here, in defense to the firms claimthat he
had breached t he enpl oynent contract, Coady sought to

show that the firmhad "l ong planned to oust himfromthe
Boston office and had pressured himin every way to achi eve
that intended result.” Adm ssion of this evidence was not
barred by the fact that it was the basis for the arbitration
panel's award. See Leone v. Mbil Gl Corp., 523 F.2d 1153
1158 (D.C. Cir. 1975) (citing Al exander v. Gardner-Denver
Co., 415 U S. 36, 60 (1974)).

The question remai ns whether the error was harmess. In
determ ni ng whether an error is harm ess, the court nea-
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sures the harmin terns of "whether the error had substan-

tial and injurious effect or influence in determning the jury's
verdict, not nerely whether the record evidence is sufficient
absent the error to warrant a verdict of guilt.” United States
v. Johnson, 231 F.3d 43, 47 (D.C. Cr. 2000) (citing Smart, 98
F.3d at 1390). Consequently, an evidentiary error is harm

less if "(1) the case is not close, (2) the issue not central, or (3)
effective steps were taken to mitigate the effects of the error
...." Rogers v. Ingersoll-Rand Co., 144 F.3d 841, 846 (D.C

Cr. 1998) (quoting Carter v. District of Colunbia, 795 F.2d
116, 132 (D.C. Gr. 1986)).

Coady contends that evidence that the firm sought to drive
hi m away | acked the "snmoking gun" of the firms incone
straddle. As the case went to the jury, the jury heard what
Coady describes as the firms "detailed story of Coady's
al | eged nal f easances, but not Coady's defense," and "al -
though the jury was instructed that [the firm had a duty to
deal fairly and in good faith with [hin], [the jury] never heard
t he key evidence supporting the conclusion that [the firn] had
utterly failed to neet that standard.” Coady maintains,
therefore, that his defense was

prejudiced ... beyond repair. |Instead of hearing the

full story of the parties' troubled relationship, including
[the firms] surreptitious attenpts to force Coady out of
the firmby substantially decreasing his conpensation

the only conplete story the jury heard was [the firms]--

a tale chock full of anecdotes about Coady's allegedly

di sl oyal acts, and a tale devoid of the pivotal counter-
evidence of [the firms] bad faith.

In Coady's view, "[t]he evidence [he] had available of [the
firms] actions and was pernitted to share with the jury

woul d have taken on an entirely different light if the factfin-
der had known that, before those actions, [the firm had

begun to straddl e i ncome and expenses with an eye to driving
Coady fromthe firm" The firmmintains that the district
court properly ruled that the evidence was inadm ssible be-
cause it did not excuse Coady's breaches and, in any event,
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Coady presented "considerabl e evidence of bad faith" on the
part of the firm

At trial, the firmintroduced evidence that Coady had
breached his contractual and fiduciary duties to it in nuner-
ous ways. Evidence relating to deliberate acts of m sconduct
i ncl uded Coady's attenpt to steal clients and to sabotage the
firms conputer database. As the firmexplained at ora
argunent in this court, nost of the evidence regardi ng Coa-
dy's breach focused on his conspiracy with a former associate
and the fact that he did not informthe firmthat the associate
had left the firm Coady's defense attenpted, in turn, to
show that the firm had planned to oust himfromits Boston
office for a long tine. For exanple, he introduced evidence
that in late 1996, he requested that the firm make hima
seni or partner, as he was the only nmanagi ng attorney not al so
a senior partner. The firmdenied his request. 1In the
begi nning of 1997, the firmtold Coady that he must hire for a
litigating position a new attorney who had no trial experience
but who was the nephew of one of the senior partners.

Coady resisted and was subsequently "threatened" that if he
did not comply with the directive, his career would be "histo-
ry." In June 1997, Coady was told that he could henceforth
conmmuni cate with only certain partners in the Washi ngton

D.C. office. |In January 1998, the firmrejected Coady's
request for reinbursement for expenses incurred in attending
an annual conference on toxic tort litigation. This represent-
ed the first time such a rei nbursenent request by Coady was
denied. In addition, the firmbegan refusing to pay nonthly

of fice expenses for the Boston office. Coady also introduced
evidence that the firmdid not informhimof its affiliation with
anot her Boston firm

The court need not be in a position to evaluate the "incone
straddl e" evidence in order to conclude that w thout hearing
about the firms "incone straddle,” the jury could reasonably
have vi ewed the evidence that Coady introduced in his de-
fense as involving disputes likely to arise between an enpl oy-
er and its enployee. Deciding whomto nmake a managi ng
partner, whomto hire, and what expenses to pay are deci-
sions that enployers normally nmake, and an enpl oyee m ght
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not always agree with those decisions; the firmcould reason-
ably argue it was entitled to nake these deci sions under the
enpl oyment contract. Denying a contractually entitled bo-

nus, however, is conduct of a different order. Evidence that
the firmhad i nproperly shifted revenues and expenses be-

tween 1997 and 1998 could well have affected the jury's
assessnment of the totality of the firm s adverse conduct

toward Coady. From evidence that the firmwuld go so far

as to violate its contractual obligation and its duty to act in
good faith toward Coady by manipul ati ng i ncome and ex-

penses in order to deny Coady his full bonus, a jury could
reasonably conclude that the firm s other conduct was to be
viewed in a different light. See, e.g., Gullo v. United States,
325 F.2d 227, 229-30 (D.C. Gr. 1963). Such evidence would
have exposed the jury to venal conduct by the firmthat was

ot herwi se m ssing. Under the circunstances, the evidence

was central to Coady's defense, and in the absence of any

steps by the district court to mtigate the effects of the error
we hold that denying Coady the opportunity to present

evidence of the firmis incone straddl e was not harnless

error.

V.

Finally, Coady's contention that the district court erred in
refusing to strike the firms claimfor |iquidated damages is
meritless. Qur reviewis de novo. See, e.g., American Nat'

Bank & Trust Co. v. Regional Transp. Auth., 125 F.3d 420,
439 (7th Cir. 1997) (citing Lake River Corp. v. Carborundum
Co., 769 F.2d 1284, 1290 (7th Gr. 1985)); Ruckel shaus v.
Broward County Sch. Bd., 494 F.2d 1164, 1165 (5th Cir.
1974).

This circuit has long recogni zed the validity of |iquidated
damages provisions, observing in Progressive Builders, Inc. v.
District of Colunbia, 258 F.2d 431, 433-34 (D.C. Gr. 1958),
that so long as the anmobunt agreed to by the parties prior to
the breach is reasonable, the court will uphold the provision
"[There is] difficulty of laying down any narrower test than
t he reasonabl eness in each particul ar case of the sum agreed
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upon as conpensation for the breach.” 1d. (quoting 3 Samnuel
WIlliston, A Treatise on the Law of Contracts s 2214 (rev.

ed. 1936)). Under District of Colunbia |law Iiquidated-
damages cl auses are valid and enforceable. See, e.g., Horn &
Hardart Co. v. National Rail Passenger Corp., 843 F.2d 546,
550 (D.C. Cir. 1988) (citing Vicki Bagley Realty, Inc. v.
Laufer, 482 A 2d 359, 368 (D.C. 1984)); Burns v. Hanover

Ins. Co., 454 A 2d 325, 327 (D.C. 1982). Coady, too, acknow -
edges that |iquidated damages provisions can be legitinate,
but he contends that the $400, 000 ampbunt is unenforceable on
public policy grounds and because it is a penalty inasnuch as
the contractual provision had no relationship to the actua
damages suffered or anticipated. The authorities on which

he relies, however, fail to advance his cause.

The Restatenent (Second) of Contracts s 356(1) states that

[d] amages for breach by either party may be |iquidated

in the agreenent but only at an anount that is reason-
able in the light of the anticipated or actual |oss caused
by the breach and the difficulties of proof of loss. A
termfixing unreasonably | arge |iquidated damages is

unenf orceabl e on grounds of public policy as a penalty.

Id.; see also Davy v. Crawford, 147 F.2d 574, 575 (D.C. Gir.
1945); Kingston Constructors, Inc. v. WWATA, 930 F. Supp

651, 656 (D.D.C. 1996), aff'd, 172 F.3d 919 (D.C. Cir. 1998).
Coady contends that where parties provide that one fixed

sum be awarded as damages for any material breach, courts
shoul d "l ook askance at the |iquidated damages provision."

He al so points to the prohibition in Rule 5.6 of the D.C. Rules
of Professional Conduct on a law firm"restrict[ing] the rights
of a lawyer to practice after term nation of the [enploynent]
relationship ...." District of Colunbia Bar, District of

Col unbi a Rul es of Professional Conduct s 5.6(a) (2001).

Qur response can be brief. First, the enploynent contract
did not specify that all breaches triggered the |iquidated
damages provision; rather, only those breaches deened "na-
terial" triggered the paynment of |iquidated damages. See
Horton v. Horton, 487 S.E. 2d 200, 204 (Va. 1997); 15 Sanuel
WIlliston, A Treatise on the Law of Contracts s 44:55, at
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231-33 (Richard A Lord ed., 4th ed. 2000). Second, in
context, the |iquidated damages anount was not unreason-

able. Wen Coady was first hired by the firmin 1993, the
amount of |iquidated danages was set at $50,000. In 1994,

t he enpl oynent contract was anended to set the |iquidated
damages anount in increments: breaches occurring from

1994 to 1996 would carry an award of $150, 000; breaches in
1997, $300,000; and breaches in 1998, $400,0000. Increasing
t he amount of damages each year was justified to reflect
Coady's increasing value to the firmand his increased respon-
sibilities within the firm See, e.g., Mercer Managenent
Consulting, Inc. v. Wlde, 920 F. Supp. 219, 237 (D.D.C. 1996)
(citing Ellis v. Hurson Ass'n, Inc., 565 A 2d 615, 618 (D.C
1989)). Coady was not only the head of the Boston office,
but, according to the firm he was "the only |lawer in that
office with substantial experience in the firms Boston prac-
tice areas.” Consequently, the firmcan reasonably argue
that his term nation for cause would |ikely be disruptive and
create both considerabl e | osses and expenses while the firm
sought to replace him |Indeed, a firmpartner testified that
the estimated business opportunities lost as a result of Coa-
dy's termnation was between $1 nillion and $1.5 nillion

Finally, Rule 5.6 of the District of Colunbia Rules of
Pr of essi onal Conduct is inapplicable because the |iquidated
damages were not |inked to Coady's decision to conpete with
the firm See District of Colunbia Bar, Opinions of the
Legal Ethics Conmittee of the District of Col unbia Bar
Interpreting the Code of Professional Responsibility, Nos.
77 & 97 (1984). Notwi thstanding testinony by a firm partner
that the |iquidated danages provi sion was designed to penal -
ize an attorney who sought to conpete with the firm the
terns of the enploynent contract are readily distinguishable
froma contract not to conpete. Cf. Hackett v. M bank
Tweed, Hadley & MO oy, 654 N E 2d 95, 97-102 (N Y. 1995).
Rat her, the |iqui dated damages provision was |ike that ap-
proved in Mercer, 920 F. Supp. at 237.

Accordingly, we affirmthe district court's denial of judg-
ment on the ground that the firmwas not barred from suing
Coady for breach of contract by reason of its own prior



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7105  Document #588088 Filed: 04/06/2001  Page 15 of 15

materi al breach of the contract, and we affirmthe district
court's refusal to strike the firms claimfor |iquidated dam
ages. However, because Coady was prejudi ced by the denial

of an opportunity to introduce evidence of the firm s incone
straddl e, we reverse the judgment and renand the case to

the district court.
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