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Jr., US. Attorney, and R Craig Lawence, Assistant U S.
Attorney.

Before: G nsburg, Chief Judge, Rogers and Garl and
Circuit Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Victoria Breen, a forner file clerk
at the Federal H ghway Adm nistration, brought this suit
al l egi ng that she was discharged fromher job in violation of
the Rehabilitation Act, 29 U S.C. s 791 et seq. Breen alleges
that she suffers fromnental and physical disabilities, but
woul d have been able to performher work with a reasonabl e
acconmodation. The district court granted summary j udg-
ment agai nst Breen on the ground that no reasonable accom
nodati on woul d have enabl ed her to performthe essenti al
functions of her position. Because we find that there are
genui ne issues of material fact as to Breen's ability to per-
formw th an accommodati on, we reverse the judgnent of the
district court.

Viewed in the light nost favorable to the plaintiff, the facts
are as follows. Breen began working as an office autonation
clerk at the Federal H ghway Admi nistration (FHM) in
1991, with duties that included the maintenance of office files.
For the first several years, she received "satisfactory" eval ua-
tions. Sonme time in 1994, in connection with taking time off
for knee surgery, Breen devel oped a backlog of filing that she
was unable to reduce in a tinely fashion--to the grow ng
di ssati sfaction of her enployer. Beginning in Decenber
1994, the FHWA rated her perfornmance as "needs i nprove-
ment" and i nplenented a series of "Perfornmance |nprove-
ment Plans" (PIPs), which, inter alia, adnonished her to
acconplish her filing duties nore expeditiously.

In Novenber 1995, Breen provided the FHWA with letters
fromher doctors that showed that she suffered froma variety
of physical and psychiatric disorders, the one nost relevant to
t he accomopdation at issue in this case bei ng obsessive-
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conpul sive disorder.1 The letter fromBreen's psychiatrist,
Dr. Julie Redditt, al so suggested certain accomodati ons.

Most rel evant here were Dr. Redditt's suggestions for a
"structured tinme schedule which rarely varies w thout at | east
a week's notice" and for an "[a] bsence of 'extra' or different
tasks requested during her work period, especially the filing
period.” 1995 Redditt Letter at 4 (Nov. 15, 1995). The
psychiatrist stated that Breen "is able to performeach of the
requi red operations of her job as an office automation clerk,"
and that with the acconmodations "Ms. Breen's performance
could return to its previous level.” Id. at 4, 5. Dr. Redditt
suggested the sane accommopdations in a second |letter dated
February 12, 1996. 1996 Redditt Letter at 1 (Feb. 12, 1996).

Breen herself proposed accommpdati ons at various tines
bet ween the onset of her enployer's dissatisfaction and her
term nation. Chief anong these was an "alternative work
schedul e, " pursuant to which she woul d have worked one hour
past normal business hours every day for eight days, in
exchange for one day off every two-week pay period--thus
mai nt ai ni ng a normal eighty-hour pay period.2 According to
Breen, the "hour of quiet tine after business hours to do solid
filing” would have pernmitted her to conplete her filing wth-
out the interruptions that she found difficult to deal with as a
consequence of her obsessive-compul sive disorder. Rev.
Breen Decl. p 30; see id. p 27. Breen requested this accom
nodati on a nunber of tines. At the end of her second and
third PIPs in June and Septenber 1995 respectively, Breen
asked for an alternative work schedul e that woul d have
permtted her to work during the "quiet hours.” I1d. pp 6, 37.
Breen al so presented her request for an alternative work
schedul e at a neeting on February 29, 1996, id. p 18, and

1 An orthopedi st al so di agnosed Breen as havi ng knee probl ens
(chondromal acia and a laterally tracking patella).

2 O her accommopdations requested by Breen included prior
notification of the work that she would be required to do on a given
day, a plastic floor mat to allow her stool to roll around the office
filing area, and training another enployee to cover for her when she
was absent fromthe office
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again in witing one nonth later, Mem from Breen to Perros
(requesting "Alternative Wrk Schedule or overtinme (wth
conpensatory tinme)") (Apr. 1, 1996).

The FHWA declined to grant Breen the alternative work
schedul e, or any of the other accomvodati ons she requested,
and, on April 16, 1996, term nated her enploynent. One
year later Breen filed this lawsuit, alleging that her term-
nati on was unl awful under the Rehabilitation Act, 29 U S.C
s 791 et seq., because the FHWA had failed to reasonably
accommodat e her disabilities. The FHWA noved to dismss
or alternatively for summary judgnent. Both sides filed
affidavits setting forth their versions of the facts, and Breen's
counsel filed an additional affidavit pursuant to Federal Rule
of Gvil Procedure 56(f) requesting discovery. The district
court granted summary judgnment agai nst Breen, w thout
permtting di scovery, on the ground that "no reasonable
acconmodation will enable her to performthe essential func-
tions of her position." Breen v. United States Dep't of
Transp., No. 97-1003 (D.D.C. Sept. 11, 2000).

The Rehabilitation Act provides that "[n]o otherw se quali -
fied individual with a disability" may be discrimnm nated agai nst
by a federal agency "solely by reason of her or his disability."
29 U S.C s 794(a). The Act states that "[t]he standards used
to determ ne whether this section has been violated in a
conpl ai nt al | egi ng enpl oynent di scrim nation under this sec-
tion shall be the standards applied under [certain provisions
of] the Anericans with Disabilities Act [ADA]." 29 U S.C
s 794(d). The ADA, in turn, bars discrimnation against a
"qualified individual with a disability ... in regard to ... the

di scharge of enployees ... and other terns, conditions,
and privileges of enmploynent."” 42 U S.C. s 12112(a). A
"qualified individual with a disability" is defined as "an indi-
vidual with a disability who, with or w thout reasonable
acconmodati on, can performthe essential functions of the
enpl oyment position that such individual holds or desires.”
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Id. s 12111(8); see 29 C.F.R s 1614.203(a)(6) (EEOCC Reha-
bilitation Act regulation).3 Accordingly, an individual with a
disability is "qualified" if he or she can performthe essential
functions of the position with a reasonabl e acconmodati on

Carr v. Reno, 23 F.3d 525, 529 (D.C. Gr. 1994). The ADA
further defines the term "reasonabl e accommodati on” to in-
clude "job restructuring [and] part-tine or nodified work
schedules.” 42 U S.C. s 12111(9); see 29 CF R

s 1614.203(c)(2).

The district court granted summary judgnent agai nst
Breen solely on the ground that no reasonabl e accommopda-
tion woul d have enabl ed her to performthe essential func-
tions of her position. W review a grant of summary judg-
ment de novo, and--as we have done in reciting the facts
above--nust view the evidence in the light nost favorable to
t he nonnmoving party. Borgo v. Goldin, 204 F.3d 251, 254
(D.C. CGr. 2000). W may affirma decision granting sum
mary judgrment only if there is no genuine issue as to any
material fact and the noving party is entitled to judgnent as
a matter of law. 1d. (quoting Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 247 (1986)). There plainly is a genuine
and material factual dispute in this case.

Breen contends that her proposed alternative work sched-
ule woul d have pernmitted her to performher responsibilities
by giving her time during the day in which her work woul d
not have been interrupted. In support of this assertion, she
offers her own affidavit, an affidavit froma disabilities expert,
Barclay Decl. pp 12-13, and the letters from her psychiatri st
referred to above. The FHWA responds with three reasons
why Breen's proposal would not have enabl ed her to perform
her responsibilities.

3 In addition, the ADA defines the term"discrimnate" to
i ncl ude "not maki ng reasonabl e accommopdati ons to the known
physical or nental limtations of an otherw se qualified individua
with a disability who is an applicant or enployee, unless such
covered entity can denonstrate that the accommodati on woul d
i npose an undue hardship on the operation of the business of such
covered entity." 42 U S. C s 12112(b)(5)(A); see 29 CF. R
s 1614.203(c)(1).
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First, the FHWA argues that Breen's proposed alternative
wor k schedul e woul d not have "increased [her] total nunber
of hours,"” and hence woul d not have given her any nore tine
to acconmplish her filing than she had had before. FHAA Br.
at 16. The FHWA is correct that the proposed alternative
wor k schedul e, like Breen's prior schedule, would have totaled
only eighty hours per pay period. But this contention is
whol Iy unresponsive to the thrust of Breen's request for
acconmodati on. Her request was not for nore time, but for
uninterrupted time. See Rev. Breen Decl. p 30 ("An alterna-
tive work schedul e woul d have provided me with an hour of
quiet time after business hours to do solid filing, with no
interruptions.”). The affidavits of Breen and her disabilities
expert, as well as the letters fromher psychiatrist, describe
the nature of her problemas a difficulty in dealing with
unexpected interruptions in assigned tasks. See Rev. Breen
Decl. p 30; Barclay Decl. p 12; 1995 Redditt Letter at 4; see
al so Rev. Breen Decl. p 27 (" Qbsessive-Conpul sive Di sorder
makes it hard for ne to refocus after changing tasks. It was
i mportant for me to have an uninterrupted block of time to
complete the filing."). Al declare that this problemcould
have been overcone, and that Breen could have net her
responsibilities, if her schedul e had been restructured to
provide not nore time but uninterrupted tinme. Rev. Breen
Decl. p 30; Barclay Decl. pp 12-13; see also 1995 Redditt
Letter at 4 (stating that Breen could performher job if there
were an "[a] bsence of 'extra' or different tasks requested
during her work period, especially the filing period").

Second, the FHWA contends that, prior to term nation, the
agency had provided Breen with uninterrupted time, setting
aside a period during her workday that was devoted solely to
filing--to no avail. In support, the FHM offers an affidavit
to that effect by a second-I|evel supervisor. Perros Decl
pp 18, 35. Breen, however, declares that the prom sed period
of uninterrupted work never materialized; that, to the con-
trary, she was constantly interrupted during the appointed
time, often with the approval of her direct supervisor. Rev.
Breen Decl. pp 25-29. For purposes of reviewi ng a grant of
summary judgnment, we nust take Breen's affidavit to be
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true. See Anderson, 477 U.S. at 255; Borgo, 204 F.3d at 257.
As the FHWA acknow edged at oral argunent, this creates a
factual dispute that cannot be resolved on affidavits al one.

Finally, the FHWA asserts that it could not have provided
the alternative work schedul e Breen requested, which includ-
ed a biweekly day off to bal ance the extra hour on other days,
because her services were needed in the office every day.
Perros Decl. p 41. Breen disputes this, and asserts that the
FHWA al | owed a nunber of other enployees with simlar
jobs in her departnment to work alternative schedul es that
permtted themto be out of the office during normal business
hours. Rev. Breen Decl. pp 22-24.4 This creates a genui ne
issue of material fact. See Walsh v. United Parcel Serv., 201
F.3d 718, 726 (6th Cr. 2000) (noting that enployer's allow
ance of nedical |eave to other enployees created genui ne
i ssue of fact as to whether grant of |leave to plaintiff would
have constituted reasonabl e accommpdati on); Swanks v.

Washi ngton Metro. Area Transit Auth., 179 F.3d 929, 934

(D.C. Cr. 1999) (observing that an enployer " 'nmay not
obtain summary judgment by declaring it has a policy when
[the enpl oyee] may have evidence that [the enpl oyer] follows
the policy ... selectively' " (quoting Baert v. Euclid Bever-
age, Ltd., 149 F. 3d 626, 632 (7th Cr. 1998)) (brackets in
original)); Wodnman v. Runyon, 132 F.3d 1330, 1346 (10th
Cr. 1997) (holding that plaintiff denonstrated factual dispute
by providi ng evidence that enployer had granted anot her

enpl oyee the requested accomodation in a simlar situa-
tion).

Carr v. Reno, cited by the defendant, is not to the contrary.
In Carr, the plaintiff, a coding clerk at the United States
Attorney's Ofice, suffered fromintermttent dizziness and
nausea that frequently forced her to mss work w thout
notice--477 hours in her first seven nonths alone. 23 F.3d at
527. Plaintiff sought an accommpdation that the court de-
scribed as "an open-ended 'work when able' schedule.” Id. at
531. The Ofice denied the request on the ground that Carr's
wor k, which involved coding papers relating to recent arrests

4 In addition, Breen's Rule 56(f) affidavit specifically sought
di scovery on this point. Dean Decl. pp 10(d), 11(c), (d).
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inthe District of Colunbia, had a strict 4:00 p.m deadline
each day--a point plaintiff conceded. 1d. at 530. Under

t hose circunstances, we concluded that there was no genuine
di spute that the requested accommodati on woul d not have
permtted Carr to performthe essential functions of her job.
Id. at 530-31.5

In this case, by contrast, the plaintiff has not conceded that
there was a critical elenent of her position--such as a daily
deadl i ne--that rendered the accommobdati on she proposed
ineffectual. To the contrary, she has disputed that there is
any such critical element. Accordingly, the precedent that is
rel evant is not Carr but Langon v. Departnent of Health and
Human Services, 959 F.2d 1053 (D.C. Gr. 1992). In that
case, plaintiff Langon, an HHS conputer progranmer strick-
en with multiple sclerosis, sought the acconmodati on of work-
ing at home. HHS refused to grant Langon's request, as-
serting that "due to the exactness required of computer
programmers |ike her, the short deadlines, and the frequent
face-to-face contacts, her position did not lend itself to work-
ing at honme." 959 F.2d at 1060 (internal quotation narks
omtted). Langon countered with her own deposition testi-
nmony, which "di sagreed with HHS about the Iength of the
deadl i nes and the need for frequent face-to-face contacts,"”
and which affirmed that her position did not require her to
work in the office. 1d. That conflict, we said, created "a
genui ne i ssue about whether, with the accommodati on she
sought, Ms. Langon could performthe essential functions of
her position." 1d. at 1061. W therefore reversed the dis-
trict court's grant of summary judgnent.

Breen, |ike Langon, has of fered evidence disputing her
enployer's claimthat the job restructuring she proposed was
i nconpatible with the essential functions of her position. She
has, therefore, raised a genuine issue of material fact as to
the ground on which the district court rul ed against her: the

5 Carr also noted that "it is the unusual Rehabilitation Act case
that, like this one, can be resolved against the plaintiff w thout
extensive fact finding." 23 F.3d at 531
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unavail ability of any reasonable accomodation that woul d
have permtted her to acconplish her required tasks.6

In assessing the evidence on this appeal froma grant of
summary judgnment we do not, of course, reach any concl u-
sions as to the ultimate nerits of Breen's case. The FHWA
may yet be able to establish that it could not have reasonably
accommpdated Breen's disabilities, or that her Rehabilitation
Act claimfounders on other grounds. At this stage of the
litigation, however, it is apparent that a genuine issue of
material fact precludes summary judgnent on the ground
stated by the district court.7 Accordingly, the judgnent of
that court is reversed and the case is renmanded for further
pr oceedi ngs.

Reversed and remanded.

6 We do not consider whether there are al so genui ne disputes
regardi ng the other accommodations that Breen requested, see
supra note 2, because the briefs are not clear as to whether the
others were intended as additional requirenments or nerely as
alternatives to the proposed job restructuring.

7 The FHWA argues that even if Breen raised a genuine
di spute regardi ng that ground, we shoul d nonethel ess affirmthe
grant of summary judgnment on anot her ground not relied upon by
the district court. The FHWA contends that Breen did not inform
it of her clainmed disabilities and proposed accomodations in a
timely fashion, and thus failed to participate in good faith in an
i nteractive process that would have pernmitted the agency to deter-
m ne the appropriate reasonabl e acconmodation. C. 29 CF. R
s 1630.2(0)(3). Resolving reasonable inferences in Breen's favor,
however, she has raised a disputed question of material fact con-
cerning this ground as well by proffering evidence that it was the
FHWA t hat was responsible for the asserted del ays of which the
agency conplains. See, e.g., Rev. Breen Decl. p 7 (averring that it
took the FHWA al nost a year to provide specific guidance as to the
ki nd of nedi cal docunentation it required).
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