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Before: W Ilians, G nsburg and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: The principal issue in this appeal is
whet her Lisa K Russell presented a prima facie case of
reverse discrimnation by alleging an adverse enpl oynent
action under Title VIl of the Gvil R ghts Act of 1964, 42
U S.C. s 2000e et seq. Russell alleged that the Departnent
of Veterans Affairs engaged in reverse discrimnation in
violation of Title VII by awardi ng her a | ower perfornmance
rating and a snaller cash bonus than her simlarly-situated
coworker. In Brown v. Brody, 199 F.3d 446, 452 (D.C. Cir.
1999), the court rejected the argunent that "poor perfor-
mance eval uations are necessarily adverse actions.” Relying
on Brown, the district court granted the Departnment's notion
for sunmary judgnent on the ground that Russell had not
shown that she suffered an adverse enpl oynent action. W
hold that the | oss of a bonus can constitute an adverse
enpl oyment action under Title VIl and, therefore, reverse
the grant of summary judgnment. As to Russell's challenges
to certain orders as abuses of discretion, we affirmin part
and remand in part. W deny Russell's belated request to
pl ead a new cause of action for bad faith litigation abuse.

Lisa K Russell, a GS 13 procurenent anal yst, sued the
Department of Veterans Affairs for reverse discrimnation
after her work performance for the period 1992-93 was rated
"excel l ent" and she received a bonus of $807, while Sherry
Patton, her coworker, was rated "outstandi ng" and received a

bonus of $1,355. Russell is Caucasian; Patton is African
American. "Qutstanding" was the highest of five possible
ratings; "excellent” was the second highest rating. The size

of the bonus was tied to the rating. Russell alleged that her
wor k performance and qualifications were superior to those of
Patton, and that her supervisors had engaged in a pattern of
preferential treatnent of Patton based on her race. Russel
further alleged that her "excellent" rating was adverse be-
cause it damaged her chances for pronotion and provi ded her

Page 2 of 9



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5172  Document #613378 Filed: 07/27/2001

with | ess protection "against being laid off during a govern-
ment 'reduction in force,' or RIF, pursuant to a formula
outlined by the Ofice of Personnel Managenent." The par-
ties filed cross notions for summary judgnment, and the
district court granted sunmary judgnent for the Departnent

on the ground that Russell had not nade out a prima facie
case of disparate treatnment discrimnation under Title VII, as
stated in Brown. The district court ruled that neither Rus-
sell's performance rating nor her bonus, even if |ower than
she al |l egedl y deserved, could be consi dered adverse actions.
As to her pronotion claim the district court noted that
Russel | had not offered any evidence that she was denied a
promotion opportunity or that the performance rating woul d
have affected her current grade and step position. The
district court also rejected Russell's RIF argunment as noot

as of the tinme of its ruling on summary judgment, because
only Russell's last three performance eval uations could affect
how she would fare during a R F.

Applying the famliar test of MDonnell Douglas v. G een,
411 U S. 792, 802 (1973), the court in Brown stated that to
establish a prima facie case for disparate treatnent discrim-
nation "[i]n federal as in private enploynent cases ... the
plaintiff nust establish that (1) she is a nmenber of a protect-
ed class; (2) she suffered an adverse enpl oynent action; and
(3) the unfavorable action gives rise to an inference of dis-
crimnation.” Brown, 199 F.3d at 452; see also McDonnel
Dougl as, 411 U. S. at 802. A plaintiff who alleges reverse
di scrimnation nust, in addition, denonstrate "additiona
" background circunstances [that] support the suspicion that
t he defendant is that unusual enpl oyer who discrimnates
against the mpjority." " Harding v. Gay, 9 F.3d 150, 153
(D.C. Cr. 1993) (quoting Parker v. Baltinore & Chio R R
652 F.2d 1012, 1017 (D.C. Cir. 1981)). |In Brown, the court
observed that a "thick body of precedent ... refutes the
notion that formal criticismor poor performance eval uations
are necessarily adverse actions.” Brown, 199 F.3d at 458.
The court held that a " 'fully satisfactory' performance rating
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[was not] an adverse enploynent action ... [because al-
though it] may have been | ower than normal, it was not

adverse in an absolute sense.” 1d. Russell contends that the

district court erred in granting sunmary judgnent to the
Department both because Brown did not hold that perfor-
mance eval uati ons can never constitute adverse actions and
because her case is distinguishable as she consequently re-
ceived a | ower bonus than her simlarly situated coworker and
was subjected to a greater risk of being R Fed than her
coworker. The Departnment responds that Russell's " 'excel-
lent' rating cannot be characterized as adverse because her
rati ng was favorabl e, not negative or even neutral as in
Brown." Qur review of the grant of summary judgnent is de
novo. See id.

The Suprenme Court has described the concept of a "tangi-
bl e enpl oynent action"” as "a significant change in enpl oy-
ment status, such as hiring, firing, failing to pronote, reas-
signment with significantly different responsibilities, or a
deci sion causing a significant change in benefits." Burling-
ton Indus., Inc. v. Ellerth, 524 U S. 742, 761 (1998). Thus,
"[w hile adverse enpl oynment actions extend beyond readily
quantifiable | osses, not everything that nmakes an enpl oyee
unhappy is an actionable adverse action. M nor and even
trivial enploynent actions that 'an irritable, chip-on-the-
shoul der enpl oyee did not |ike would otherwi se formthe
basis of a discrimnation suit.' " Smart v. Ball State Univ., 89
F.3d 437, 441 (7th Cr. 1996) (quoting Wllianms v. Bristol-
Myers Squi bb Co., 85 F.3d 270, 274 (7th Gr. 1996)). W take
no issue with the "objectively tangible harm' requirenent,
whi ch guards agai nst both "judicial mcromanagenent of
busi ness practices,” Mingin v. Katten, Miuchin & Zavis, 116
F.3d 1549, 1556 (D.C. Gr. 1997), and frivolous suits over
insignificant slights. Performance evaluations are likely to be
"[i]nterlocutory or nediate decisions having no i nedi ate
ef fect upon enmployment." 1d. at 1555. The result of an
evaluation is often speculative, making it difficult to renedy.
For exanple, a single poor evaluation may drastically limt an
enpl oyee' s chances for advancenent, or it may be outwei ghed
by | ater eval uations and be of no real consequence. This
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reasoning is reflected in Brown where the court suggested

t hat perfornmance eval uati ons shoul d not be considered ad-

verse actions if they did not "affect[ ] the [enpl oyee's] grade
or salary,"” and anal ogi zed perfornmance evaluations to latera
transfers, which are not actionable injuries unless they "af-
fect[ ] the ternms, conditions, or privileges of [an enpl oyee's]
enpl oyment or her future enpl oyment opportunities such

that a reasonable trier of fact could conclude that the plaintiff
has suffered objectively tangible harm"™ Brown, 199 F.3d at

457. In contrast, a bonus is a tangible, quantifiable award,
nore anal ogous to one's salary or to a benefit of one's

enpl oyment than to a performance evaluation. It has a nore
direct, nmeasurable, and i medi ate effect. Furthernore, the

| oss of a bonus that is worth hundreds of dollars is not a petty
detri nment.

The Departnment nonet hel ess suggests that Brown controls
because Russell's "excellent" rating and $807 bonus, although
both | ower than Russell believed she deserved, were "not
adverse in an absolute sense.” 1d. at 458. Because we do
not equate performance eval uati ons and nonetary bonuses,
the Departnent's reasoning fails. Furthernore, the |ogic of
an action that is "adverse in an absolute sense"” fits poorly
wi th enpl oynent deci sions involving bonuses. The deni al of
a bonus, or the award of a | esser bonus for discrimnatory
reasons, could never be considered "adverse in an absolute
sense."” A performance eval uati on can drop bel ow an aver-
age, but a bonus cannot be negative. The perverse |ogica
conclusion of the Departnent's reasoning is that an enpl oyer
coul d award $500 bonuses to all white enpl oyees and $1
bonuses to all simlarly situated bl ack enpl oyees w t hout
runni ng af oul of Brown, because under such a discrimnatory
schenme no enpl oyee woul d be worse off in an absol ute sense
We decline to extend Brown in this manner. Rather, we view
Brown's | anguage about absolute deprivations as sinply stat-
ing that in nost circunstances performance eval uati ons al one
at the satisfactory |evel or above should not be considered
adver se enpl oynent acti ons.

The Departnent al so urges us to rely on Rabinovitz v.
Pena, 89 F.3d 482 (7th Cr. 1996), a case cited with approval
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in Brown. In Rabinovitz, the plaintiff clained that he was
given a "fully successful" rather than an "exceptional" perfor-
nmance apprai sal, which "prevented himfromreceiving a $600
bonus.” 1d. at 488. The Seventh Grcuit held that "the | oss
of a bonus is not an adverse enploynent action in a case such
as this where the enployee is not automatically entitled to the
bonus."” 1d. at 488-89. The Departnment maintains inits

brief that Russell "actually received nore favorable treat-
ment" than Rabi novitz because "she received a higher 'excel-
lent' rating" and an award that was "only $548 | ess than that
recei ved by her co-worker with the highest possible rating.”

In Brown, the court had no occasion to address whether a
performance rating acconpani ed by a bonus differential was
actionable. Brown can properly be understood, therefore, as
citing Rabinovitz only to "refute[ ] the notion that fornal
criticismor poor performance eval uations are necessarily
adverse actions." Brown, 199 F.3d at 458. As for the precise
hol di ng of Rabinovitz, the phrase "not automatically entitled
to the bonus" is not entirely clear but appears to mean that
t he anount of the bonus Rabinovitz could have received was
entirely discretionary. By contrast, the Departnent con-
ceded at oral argument that the size of Russell's bonus was
directly tied to her performance rating; a higher rating would
have automatically nmeant a |larger bonus. Regardless of the
factual differences between the two cases, however, we reject
the notion that a denial of a nmonetary bonus is not a
cogni zabl e enpl oynent action under Title VII.

For these reasons, we hold that summary judgnent was
i nappropri ate because Russell presented a prima facie case of
reverse discrimnation under Title VIl based on an adverse
enpl oyment action. To the extent, however, that Russel
relies on her tenporary exposure to a higher risk of RIF, we
hol d that such an unrealized risk of a future adverse action
even if formalized, is too epheneral to constitute an adverse
enpl oyment action; as the district court noted, "while the
di sputed rating mght have affected [Russell's] chances of
being '"[RIFJed" at an earlier date, it cannot affect her chances
now. "
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Russel | al so challenges a series of orders by the district
court for which our reviewis for abuse of discretion. See
Shepherd v. Am Broad. Cos., 62 F.3d 1469, 1475 (D.C. Cir.
1995) (sanctions); Carey Canada, Inc. v. Colunbia Cas. Co.

940 F.2d 1548, 1559 (D.C. Cir. 1991) (discovery). W find

ei ther no abuse of discretion or no need to make such a
finding i nasmuch as the discovery issues will need to be
addressed on remand, in light of our reversal of the grant of
summary judgment. Mich of Russell's brief and the record

she supplied on appeal address her clains that the Depart-
ment m shandl ed and destroyed evi dence that would show

that her coworker was not entitled to the outstandi ng perfor-
mance rating and | arger bonus, and that she was entitled to
attorneys fees. W are unable to determ ne on the basis of
this record whether sone of the district court's rulings deny-
ing Russell's notion for sanctions and certain discovery re-
guests were influenced by its interpretation of Brown. Fur-
thernore, some of the district court's rulings appear to rely
on its earlier dismssal of Russell's Bivens clains; the rele-
vance of that dism ssal is unexpl ained.

I nsof ar as Russell contends that the district court erred in
not awardi ng costs and attorneys fees after directing the
Departnment not to destroy records, she has m sconstrued the
district court's ruling. The district court's statements pro-
vide no basis to conclude that the district court made the
necessary predicate finding of bad faith. The district court
judge stated: "Although |I don't think it is necessary, | wll
direct the Governnent not to destroy any docunents that are
relevant to this case.”" Russell's counsel indicated that he was
satisfied with this ruling. On appeal, M. Russell interprets
the judge's remark as a sanction agai nst the Departnment
under the district court's inherent powers. Hardly. By
saying "I don't think it is necessary," the judge was indicating
that he found [ittle or no nerit to the notion and that he did
not believe that the Departnment was destroying evidence.

The district court did not find that the Departnment had acted
in bad faith in destroying records, and absent such a finding,
there was no basis for the award of nonetary sanctions. See
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Shepherd, 62 F.3d at 1475; United States v. Wallace, 964
F.2d 1214, 1219 (D.C. Gr. 1992). Thus, Russell provides no
ground on which the court could conclude that the district
court abused its discretion in denying costs and attorneys

f ees.

Russell's contention that the district court abused its dis-
cretion in denying her nmotion for sanctions for bad faith
litigation abuses wi thout an evidentiary hearing fares no
better. She presents no basis for concluding that the district
court abused its discretion in proceedings w thout such a
hearing. See LaPrade v. Kidder Peabody & Co., Inc., 146
F.3d 899, 904 (D.C. Gr. 1998). Indeed, she argued in the
district court that no hearing was needed because the evi-
dence was clear. To the extent that Russell also contends
that the district court erred in failing to i npose sanctions, we
remand this issue. The district court gave no reasons in its
order denying the nmotion for sanctions, and thus this court
cannot determ ne how the district court resolved the parties
di sputed clainms of material fact. See Lyles v. United States,
759 F.2d 941, 942 (D.C. Cir. 1985).

Regardi ng di scovery, the district court will need to reas-
sess, in light of our reversal of the grant of summary judg-
ment, the rel evance of Russell's notion to conpel discovery
responses to five interrogatories, which pertained to the
handling of a letter that she sent concerning the safeguardi ng
of records, the disposition of tel ephone records, alleged docu-
ment destruction by Departnent attorneys, Departnent ac-
tion to preserve tel ephone records, and Departnent policies
and procedures to preserve records. To the extent rel evant
to Russell's claimof disparate treatnent, the discovery re-
guests may be neritorious. To the extent they relate to her
nmotion for sanctions for litigation abuse that the district court
properly denies, there may be no basis for granting the
requests. W leave these matters to the district court on
remand, to proceed as is appropriate, recognizing that the
district court may ultimately conclude that its prior discovery
rulings should stand.
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Finally, Russell's effort to pursue an independent cause of
action for bad faith litigation abuse agai nst the Departnent
fails. As Russell acknow edges, to date no circuit court has
held that a federal cause of action exists. Because she did
not raise this issue in the district court and does not show on
appeal that "a manifest injustice mght otherw se result,”
Herbert v. National Acadeny of Sciences, 974 F.2d 192, 196
(D.C. Gr. 1992), we decline to decide now whet her such a
federal cause of action exists.

Accordingly, we reverse the grant of summary judgnent
for failure to present a prinma facie case under Title VI, and
remand the case for further proceedings; we deny the re-
guest to plead a new cause of action.
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