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James Matt hew Henderson, Sr. was on the brief for appel-
lant Patrick J. Mahoney. Mark N. Troobnick entered an
appear ance.

Kevin K. Russell, Attorney, U S. Departnent of Justice,
argued the cause for appellee. Wth himon the brief were
Bill Lann Lee, Assistant Attorney General, and Jessica D
Silver, Attorney.

Bef ore: Henderson and Randol ph, G rcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Crcuit Judge Randol ph.

Separate concurring statenent filed by Crcuit Judge
Hender son.

Randol ph, Circuit Judge: January 22, 1998, marked the
twenty-fifth anni versary of Roe v. Wade, 410 U. S. 113 (1973).
I ndi vidual s fromaround the country arrived in Washington to
participate in the annual "March for Life." Oher denonstra-
tions were al so planned, including a protest at the Capito
Wren's Center, an abortion clinic in Washington. Anong
those who took part in that protest were the seven individuals
who bring this appeal. 1In a civil action by the United States,
the district court found these defendants guilty of violating
the Freedom of Access to dinic Entrances Act, 18 U S.C
s 248. The court issued an injunction forbidding the defen-
dants from"[c]omng within a twenty-foot-radius of any re-
productive health facility |located within" the Capital Beltway.
They contest their liability and the scope of the injunction

On January 23, 1998, one day before the denonstration at
the abortion clinic, the defendants attended a rally at a
downt own hotel. Defendants Mahoney and Benham an-
nounced t he denonstration planned for the Capitol Wnen's
Center. Mahoney later alerted the police. The next norning
a group |l ed by defendants Benham and Gabri el approached
the clinic. The clinic had three entrances, two in the front
(the north and sout h wal kways) and another in a back alley.
By the time the defendants arrived, volunteers had al ready
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created a human chain in front of the clinic to assist staff,
pati ents and ot her authorized persons who sought to enter

the clinic. Four of the defendants (Gabriel, Heldreth, Tyree
and Wite), later joined by defendant Newran, knelt in front
of the clinic on the south wal kway, bowi ng their heads and

prayi ng.

Shortly thereafter officers of the Washi ngton Metropolitan
Pol i ce Departnment cordoned off the front of the clinic with
police tape. The enclosed area included both front entrances
to the clinic, as well as the main sidewal k al ong the | ength of
the front of the building. Beginning at 8:15 a.m, police
officers issued three warnings to all individuals inside the
tape line that if they did not vacate the cordoned area they
woul d be arrested for inconmoding in violation of D.C. Code
Ann. s 22-1107.1 WMahoney--who until this time had been
out si de the cordoned area--approached a police officer and
asked whet her anyone was allowed inside the tape line. The
officer told himno. Mhoney then crossed the |ine, proceed-
ed down the north wal kway, knelt near the north clinic door
and prayed al oud, expressing his hope that the denonstration
woul d prevent abortions fromoccurring. The police arrested
the individuals inside the cordoned-off area, including the
seven defendants. Each was charged with i nconmodi ng, and
was rel eased after pleading guilty and paying a $50 fine.

Thr oughout the denonstration the clinic continued to treat
patients by admitting themthrough a rear entrance. Al -
t hough ot her denonstrators inpeded entry through that

11In relevant part, this statute provides: "It shall not be |awful
for any person or persons within the District of Colunbia to
congregate and assenble in any street, avenue, alley, road, or
hi ghway, or in or around any public building or inclosure, or any
park or reservation, or at the entrance of any private building or
i ncl osure, and engage in |oud and boi sterous tal king or other
di sorderly conduct, or to insult or make rude or obscene gestures or
comments or observations on persons passing by, or in their
hearing, or to crowd, obstruct, or inconmode, the free use of any
such street, avenue, alley, road, highway, or any of the foot pave-
ments thereof, or the free entrance into any public or private
buil ding or inclosure...."
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door, clinic volunteers were able to escort patients into the
facility.

The United States later brought this action in federal
district court, charging the defendants with violating the
Access Act and seeking an injunction (the government
dropped its request for civil penalties and statutory danages).
After a two-day bench trial, the court ruled in favor of the
government and entered a pernmanent injunction.

The attorneys for the defendants nust think that the nore
i ssues they raise, the greater their chance of success. Their
briefs squeeze nine issues out of this case, and nany nore
sub-issues. Untenabl e argunents get equal billing with po-
tentially prom sing ones. Because every contention is treated
equal Iy, none receives much in-depth analysis. W wll not
be drawn into providing a witten response to every one of
t he defendants' contentions. They have di splayed no judg-
ment about what is a good argunment and what is a bad one.
See United States v. Brocksmith, 991 F.2d 1363, 1366 (7th
Cr. 1993). W hope this opinion will provide sonme gui dance:
t hose defense argunents not specifically addressed have been
consi dered and found so untenable that they do not warrant
comrent .

A

We have sustained the Access Act against a facial constitu-
tional challenge. Terry v. Reno, 101 F. 3d 1412 (D.C. Cr.
1996). Defendants do not ask for reconsideration of Terry.

They do claimthat the district court erred in finding that

they had violated the Act. To nmake out a violation the

government had to prove that the defendants (1) "by physica
obstruction,” (2) "intentionally" (3) "injure[d], intimdate[d] or
interfere[d] with or attenpt[ed] to injure, intimdate or inter-
fere with any person,” (4) "because that person is or has been

... Obtaining or providing reproductive health services."” 18
US. C s 248(a)(1l). "[P]lhysical obstruction" is defined as
"rendering inpassable ingress to or egress froma facility
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that provides reproductive health services ... or rendering
passage to or fromsuch a facility ... unreasonably difficult

or hazardous." 18 U.S.C. s 248(e)(4). The record |eaves no
doubt that the governnent established its case agai nst six of
t he seven def endants--Benham Gabriel, Heldreth, Tyree,
Newran, and White. Their argunment--or nore accurately,

their bare assertion--is that they did not obstruct or block
access to the clinic. The evidence is to the contrary. Wen
they arrived at the clinic, Gabriel, Heldreth, Tyree, Newran
and Wiite knelt or sat within five feet of the south door, the
mai n entrance to the clinic. Benhamwas pacing just behind
them Wen the police tried to renove themthey offered
passi ve resistance and had to be carried away.

B

The sevent h defendant, Mahoney, seeks to differentiate
hinmself fromthe others. He contends that he was famliar
with the operation of the Capitol Wnen's Center, having
protested there before, and that as an experienced denon-
strator he knew the north wal kway led to a | ocked door. And
so he clainms that when he crossed over the police tape,
wal ked to the north door, positioned hinself three feet fromit
and prayed aloud he did so without intending to obstruct
anyone. The district court found that this door and its
connected wal kway were "rarely used," that the door served
"largely [as] an exit for energencies" and that it was "gener-
ally locked.” United States v. Alaw, No. 98-1446, nem op
at 8 (D.D.C. Jan. 21, 2000). The fact that the door was
| ocked, Mahoney argues, neant that it was inpossible for him
to "render[ ] inpassable ingress to or egress from' the facili-
ty. 18 U.S.C. s 248(e)(4) (defining "physical obstruction").
He also clains that his selection of the north door shows that
he did not intend to obstruct or attenpt to obstruct entrance
to the clinic, and was there to express his solidarity with
t hose who were protesting.

The district court found that Mahoney interfered or at-
tenpted to interfere with ingress or egress fromthe facility,
mem op. at 28, and that he did so with the requisite specific
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intent. 1d. at 30. We may set aside a district court's factua
findings only if they are "clearly erroneous.” Fed. R Cv. P

52(a); United States v. Mathis, 216 F.3d 18, 26 (D.C. Cr.
2000). At trial Mhoney repeatedly stated that he sel ected
the north door of the clinic specifically so he would not
interfere with ingress or egress. On direct exam nation

when asked why he elected to kneel and pray before the

north door, he answered: "The reason | chose that [door is]
because | know that that door is never used, that no patients
or staff ever go in there, so | could be assured that | would
not interfere, harass or intimdate or block anyone wanting to
use the clinic.” The district court refused, however, to credit
this "post hoc self-serving explanation.” Mm op. at 30. W
have no basis for setting aside what amounted to the district
court's assessnent of Mahoney's credibility. Bishopp v. D s-
trict of Colunbia, 788 F.2d 781, 785 (D.C. Gr. 1986). The
court also noted that while on the wal kway in front of the
north door, Mahoney said "let's pray right now for any

worman who was thi nki ng about coming here this norning ..

as she sees all this going on, oh God, that she would make the
decision to save her child ... Father, we pray that even as
they come driving down this street and saw the police tape

and saw the fol ks out, that Father they would nake the
decision for life." Mem op. at 30. In light of this evidence
and the other circunstances of the protest, including Maho-
ney's organi zational role in the event, id. at 9, the district
court's determ nation that Mahoney acted with the requisite
specific intent is not clearly erroneous.

The question remai ns whet her the governnment proved the
other elenents of a statutory violation. The district court
found that Mahoney intentionally interfered with persons
seeki ng reproductive care by physically obstructing access to
the clinic, or at least attenpting to do so. W agree that he
acconpl i shed his goal. The fact that Mahoney elected to
kneel and pray before a door that was mainly used as an
energency exit does not nmean that he did not render ingress
or egress "unreasonably difficult" given the circunstances.
18 U.S.C. s 248(e)(4). Mahoney entered the cordoned-of f
area in part so that he would be arrested with the other
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denonstrators, and that is precisely what happened. It
required fourteen police officers to take Mahoney and the

ot her defendants into custody. |In crossing the police line
after the officers warned those within the cordoned area that
t hey woul d be arrested, Mahoney contributed to the disrup-
tion and to the interference with those trying to enter or

| eave the clinic. The Access Act does not limt physica
obstruction to bodily obstruction, but rather is broadly
phrased to prohibit any act rendering passage to the facility
unreasonably difficult. 18 U S.C. s 248(e)(4); see United
States v. Soderna, 82 F.3d 1370, 1373 (7th Gr. 1996). By
contributing to the denonstration within a few feet of the
clinic entrances, Mahoney's actions conpelled patients to
enter the clinic through the "crowded and chaotic" rear
entrance. Mem op. at 24; see United States v. Lindgren

883 F. Supp. 1321, 1328 (D.N.D. 1995). This was a foreseeable
and i ntended consequence of his action, and it constitutes
"physi cal obstruction.”

Further, Mahoney does not dispute that he used his body
to obstruct the north door. VWhile that door was not nornmally
used for ingress, the testinony was that the door was an
energency exit--which is clearly a nethod of egress. In
light of the rash of attacks on wonen's health clinics, an
energency exit may be a particularly inportant neans of
egress. See Terry, 101 F.3d at 1416. The statute does not
di stingui sh between frequently used and infrequently used
means of egress, and we decline to wite in such a distinction
Accordingly, we affirmthe district court's judgnment agai nst
def endant Mahoney.

C

Def endant Tyree also tries to distinguish herself fromthe
ot her defendants. On the first day of trial, Decenber 14,
1999, Tyree's counsel informed the court that the day before
he had reached a settlenent with the government on behal f of
his client, but that governnment counsel had backed out that
nmorni ng. After hearing fromthe governnment, the district
court judge indicated that she was inclined to send the matter
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to the magi strate judge to determ ne whether settlenent had
in fact been reached. On January 12, 2000, Tyree filed a
"Mdtion Requesting Conpliance with Mediation Order," re-
peating her contention that she had reached a settlenent with
t he governnment and requesting that the court refer the

matter to Magistrate Judge Facciola for resolution. On
January 21, 2000, the district court entered an order agai nst
Tyree and i ssued an acconpanyi ng nmenor andum opi ni on

neit her of which addressed her notion. On January 24, 2000,
the governnment filed an opposition to Tyree's notion, denying
that any settlement had been reached. Attached to the
nmotion was a copy of a facsimle transmtted to governnent
counsel by Tyree's counsel on Decenber 13, 1999. In part,
the facsimle stated that "Ester Tyree [is] willing to accept
the terms of settlenent we discussed.” On February 15,

2000, the district court issued an order dismssing Tyree's
nmotion as noot. In relevant part, the order states: "G ven
the fact that judgnment was granted ... agai nst Def endant
Tyree (who has not appeal ed that judgnent)," the notion is
moot. The district court appears to have assuned that the
time for appeal had run, and that this failure to take appea
fromthe judgnment nooted Tyree's notion

The district court erred in dismssing the notion as noot.
Tyree's notice of appeal had to be filed within sixty days after
the district court's order of January 21, 2000. Fed. R App. P
4(a)(1)(B). By the date of the court's dism ssal order (Febru-
ary 15) that tinme had not run. \Whether parties have reached
a settlenment is a question of contract law. Village of Kakto-
vik v. Watt, 689 F.2d 222, 230 (D.C. Cir. 1982); WIlson v.

Wl son, 46 F.3d 660, 666 (7th Cir. 1995). 1In the District of
Col unbi a, an enforceabl e contract exists when there is an
agreenment about all material terms and an intention of the
parties to be bound. Quijano v. Eagle Mi ntenance Serv.,
Inc., 952 F. Supp. 1, 3 (D.D.C. 1998). Wen there is a
genui ne di spute about whether the parties have entered into

a binding settlenment, the district court nmust hold an eviden-
tiary hearing that includes the opportunity for cross-

exam nation. Autera v. Robinson, 419 F.2d 1197, 1202-03

(D.C. Cr. 1969); WIson, 46 F.3d at 664. The district court
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here failed to direct such a hearing before the nmagistrate
judge and failed to rule on the nerits of Tyree's notion. W
t heref ore nust vacate the judgnment agai nst Tyree and re-

mand with instructions to determ ne whether a valid settle-
nment had been reached. 2

VWile we affirmthe judgnent against all defendants except
Tyree, we vacate the injunction as overbroad and viol ative of
the First Anendnent. The injunction precludes the defen-
dants from

1. Standing, sitting, lying, or kneeling in front of en-
trances to reproductive health facilities, or otherw se
physi cal |y bl ockadi ng or obstructing access to repro-
ductive health facilities, |ocated within the boundaries
of Interstate 495, popularly known as the Capita
Bel t way;

2. Attenpting, inducing, directing, aiding, or abetting in
any manner, others to take any of the actions de-

scribed in paragraph 1 above, or any actions that

woul d violate the Freedom of Access to dinic En-

trances Act, 18 U S.C. s 248,

3. Coming within a twenty-foot-radi us of any reproduc-
tive health facility located within the boundaries of
Interstate 495

4. "Reproductive health facility"” means any hospital
clinic, physician's office, or other facility that pro-
vi des nedi cal, surgical, counseling, or referral ser-
vices relating to the human reproductive system

i ncluding services relating to pregnancy, or the ter-
m nation of pregnancy. 18 U.S.C. s 248(e)(1 & 5).

I njunctions agai nst speech have | ong been disfavored. See
Near v. M nnesota, 283 U S. 697 (1931). Sone |legal histori-

2 W wish to make clear that we have consi dered def endant
Tyree's other clains and rejected them To the extent that she did
not enter into a settlenent with the governnment, we would affirm
t he judgnent agai nst her.

ans believe that the essential purpose of the First Amend-

ment was to bani sh such prior restraints. Actions for injunc-
tions are equitable and so no jury is present, unlike crimna
prosecutions for speech already given. The burden of proof

is also different. And because of the rule of Walker v. Gty of
Bi rm ngham 388 U. S. 307 (1967), those subject to injunc-
tions, even invalid injunctions, must conply until the injunc-
tion is overturned on appeal. The unconstitutionality of an
injunction is no defense to a contenpt prosecution. Despite

t hese considerations the Supreme Court has decided not to

use prior restraint analysis to determne the validity of

i njunctions regul ating anti-abortion protestors, at |east when
the injunctions are based on past viol ations by those subject
to the court's decree. See Madsen v. Wnen's Health Cr.,
Inc., 512 U.S. 753, 763 n.2 (1994); Schenck v. Pro-Choice



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5055 Document #593297 Filed: 05/01/2001

Net wor k of Western New York, 519 U. S. 357, 374 n.6 (1997).
"Content-neutral” injunctions are to be tested under the First
Amendnent by determ ning "whether the chall enged provi -

sions of the injunction burden no nore speech than necessary
to serve a significant governnent interest." Madsen, 512

U S at 765.

The significant governnent interests here are about the
same as those spelled out in Schenck: "ensuring public safety
and order, pronoting the free flow of traffic on streets and
si dewal ks, protecting property rights, and protecting a wom
an's freedomto seek pregnancy-rel ated services,” 519 U S. at
376. The question, then, is whether the injunction burdens
"nore speech than necessary." Madsen, 512 U S. at 765.

The injunction prohibits the defendants from com ng wthin
a twenty-foot radius of any facility inside the Capital Beltway
t hat provides counseling, nmedical or referral services "relat-
ing to the human reproductive system" Al though the defen-
dants have not chal |l enged the geographic scope of the injunc-
tion (conpare Schenck, 519 U S. at 366 n.3, which upheld an
injunction for the entire Western District of New York) or its
| ack of any tenporal limts, there are other problens. The
buffer zone is fixed at twenty feet, conpare Schenck, 519 U. S
at 367, but it lacks the necessary correl ation between the
provi sion and the government interests. The |anguage defin-
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ing a covered facility is extraordinarily broad. On its face,
the injunction would preclude a fermal e defendant fromvisit-
ing the offices of a gynecol ogist or obstetrician, even for the
pur pose of receiving nmedical care. It would preclude the
defendants fromvisiting any place of religi ous worship where
"counseling" is provided to pregnant women considering an
abortion. To give another exanple, it would preclude the
defendants fromvol unteering at an Operation Rescue facility
in the District of Colunbia where they could counsel individu-
als to carry a pregnancy to term Such burdens on speech

are unrelated to the interests in public order and uni npeded
access to nedical care reflected in the Access Act.

We are al so concerned that the injunction could be violated
unknowi ngly. Wenever a defendant wandered wi thin twen-
ty feet of a covered facility he would be in technical violation
of the injunction. The injunction contains no intent require-
ment. Yet we cannot see how this sort of liability w thout
fault is necessary to pronote the governnent interests the
Supreme Court identified. Sone elenent of intent nust be
inserted in the injunction in order to avoid curtailing legiti-
mate activities |ike wal king down the street.

There is another problem No one can be sure how the
i njunction applies when the covered facility is in a multi-story
building. Wuld it be a violation of the injunction if a
defendant visited a different office within the sanme buil di ng?
From what poi nt does one neasure the twenty feet--the
doctor's office, or the entire structure? At oral argunent
counsel for the governnent assured us that the district court
meant the office to be the point of neasurenent, but the
record | eaves the subject in considerable doubt. To avoid
chilling legitimte speech, the question nust be clarified. Cf
HI1l v. Colorado, 120 S. C. 2480, 2510 (2000) (Scalia, J.,
di ssenti ng).

We do not reject the proposition that an injunction may be
appropriate in this case to ensure that wonmen in the Wash-
ington, D.C. netropolitan area can continue to exercise their
constitutional rights. But this injunction is considerably
overbroad. Conpare Schenck, 519 U S. at 366 n.3. W
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therefore vacate the injunction and remand this case to the
district court.

Affirmed in part, vacated in part, and renmanded.
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Karen LeCraft Henderson, Circuit Judge, concurring:

I concur in the majority opinion except that | would strike
the first paragraph of Part Il and in its place add the
followi ng final sentence to the opinion:

The appel l ants' remai ning argunents are wi thout nerit and
warrant no di scussion.
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