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Lewis, U S Attorney at the tinme the briefs were filed, John
R Fisher, Marian L. Borum and Jacquel i ne Bussiere-
Bur ke, Assistant U. S. Attorneys.

Before: G nsburg, Sentelle and Henderson, Circuit
Judges.

pinion for the Court filed by Crcuit Judge G nsburg
Concurring opinion filed by Circuit Judge Henderson

G nsburg, Crcuit Judge: Kelo King challenges his convic-
tion and sentence for possession of a firearmby a convicted
felon. See 18 U.S.C. s 922(g)(1). King argues that (1) his
convi ction was based upon evidence inproperly admtted at
trial and (2) his sentence was unlawful in Iight of Apprendi v.
New Jersey, 530 U.S. 466 (2000). W affirmKing' s conviction
because, although the district court erred in admtting sonme
of the challenged evidence, the errors were harm ess. W
also affirmKing's sentence because it is fully consistent with

Appr endi
| . Background

VWile driving in the District of Colunbia, King had the
m sfortune of being spotted by two officers of the United
States Park Police who both recognized himand noticed that
the BMW he was driving bore Virginia |license plates but did
not have the inspection sticker required by Virginia law. See
Va. Code Ann. s 46.2-1163; Russell v. United States, 687 A 2d
213, 215 (D.C. 1997) (unlawful to operate Virginia vehicle in
District of Colunmbia without valid Virginia inspection sticker
per D.C. Mun. Regs. tit. 18, s 602.7). After stopping King
the officers determined that his Virginia tags had been issued
for a Ford registered to one Johnny Boston, which was the
nane on the license and registration that King produced at
the officers' request. Subsequently, while one of the officers
was speaking with King, the other, |ooking through the
passenger wi ndow, noticed a gun wedged into the back of the
sunr oof .

King was arrested and charge a felon in

8 (9)(1). He was

th be
possession of a firearm See 1 S

d w i ng
us.C 922
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also cited for four notor vehicle violations: driving an unreg-
istered vehicle, proffering a false driver's |license, driving
without a valid |icense, and | acking an inspection sticker. In
securing King's vehicle following his arrest, police found in
the trunk a sheathed knife with a nine-inch notched bl ade.

The district court denied King's nmotions in limne to ex-
clude fromevidence the knife, the license and registration
Ki ng had produced during the traffic stop, and the Virginia
tags. At trial, King called as his only w tness Lakiesha
Boul ware, who testified that she and an acquai ntance cal |l ed
"D' had borrowed the BMNfromKing earlier on the day he
was arrested, and that "D' had placed his gun in the sunroof
of the car and forgotten it there. The jury convicted King
and the district court sentenced himto ten years in prison
In calculating his sentence, the court enhanced the base
of fense | evel under the Sentencing Cuidelines because King
had two prior convictions and because the firearmwas stol en

I1. Analysis

Ki ng appeal s both the denial of his notions in [imne and
t he enhancenent of his sentence.

A Adm ssi on of evidence

Rul e 404(b) of the Federal Rules of Evidence prohibits the
adm ssi on of evidence regarding "crinmes, wongs, or acts,”
ot her than those charged, for the sol e purpose of inpugning
the character of the accused. See United States v. Bow e, 232
F.3d 923, 927, 930 (D.C. Gr. 2000). Such evidence may be

adm tted under Rule 404(b), however, to "pro[ve] ... notive
opportunity, intent, preparation, plan, know edge, identity, or
absence of mistake or accident."” See also Bow e, 232 F.3d at

930. Evidence that is adm ssible under Rule 404 may none-

t hel ess be excluded under Rule 403 "if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury." W review
the district court's application of these Rules for abuse of
di scretion. See, e.g., United States v. Mathis, 216 F.3d 18,
25-26 (D.C. CGr. 2000).
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Ki ng argues that having a legal, albeit vicious-Iooking, knife

inone's trunk is relevant to one's knowl edge of an illegal gun
in the passenger conpartment only if a person who owns such

a knife mght be thought the sort of person who would al so

have a gun; the knife is therefore inadm ssible under Rule
404(b), or in the alternative, unduly prejudicial and therefore
i nadm ssi bl e under Rule 403. The district court disagreed

and admitted the knife into evidence because it thought the
knife "tends to prove know ng unl awful possession [of the
gun]." Upon appeal the Governnent maintains the knife is

rel evant to King's "knowl edge and intent" regarding the
firearm

Al t hough the Government did not at trial justify adm ssion
of the knife on the grounds of know edge and intent, we
reject King's claimthat the Governnment is barred from
asserting those justifications here. The district court admt-
ted the evidence upon those very grounds, and the Govern-
ment has the right to defend its ruling. Cf. Blumv. Bacon
457 U. S. 132, 137 n.5 (1982) ("It is well accepted ... [that] an
appel l ee may rely upon any matter appearing in the record in
support of the judgnent bel ow').

On the nerits, however, we find the district court's adm s-
sion of the knife to be an abuse of its discretion. To be sure,
in cases where a defendant is charged with unl awful posses-
sion of sonething, evidence that he possessed the sanme or
simlar things at other tinmes is often quite relevant to his
know edge and intent with regard to the crinme charged. See
Huddl eston v. United States, 485 U S. 681, 689 (1988) ("In the
Rul e 404(b) context, simlar act evidence is relevant only if
the jury can reasonably conclude that the act occurred and
that the defendant was the actor"”). For exanple, the courts
of appeal s have upheld the district court's exercise of discre-
tion to admt evidence that a defendant charged w th unl awf ul
possession of firearns had previously possessed the sane
weapons, United States v. MIIls, 29 F.3d 545, 549 (10th Cr.
1994); United States v. Davis, 792 F.2d 1299, 1305 (5th Cir.
1986), or that the defendant sinultaneously possessed ot her
firearns for which he was not charged, United States v.

Brown, 961 F.2d 1039, 1042 (2d Cr. 1992). The courts of
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appeal s have also held it within the discretion of the district
court to admit evidence regarding sinmlar acts of possession

t hat suggest "repetitive involvenent in the same kind of
crimnal activity" even if they do not involve the sanme objects.
United States v. Lego, 855 F.2d 542, 546 (8th Cir. 1988)

(evi dence of subsequent possession of firearns relevant to
earlier possession of sane); see also Bowie, 232 F.3d at 930
(evidence of earlier possession of counterfeit notes relevant to
| ater possession of simlar notes); United States v. CGonez,

927 F.2d 1530, 1534 (11th Cr. 1991) (evidence of earlier
conviction for possession of firearns relevant to new charge

of same because it tends to rebut defense that possession was
"mere accident or coincidence"); cf. United States v. Brooks,
670 F.2d 625, 629 (5th Cr. 1982) (marijuana found wth

cocai ne rel evant to defendant's know edge and intent in pos-
sessing the cocaine).

The Governnent, citing several of these precedents, argues
t hat whet her King possessed a knife, which may after all be
used as a weapon, is therefore probative of whether he
knowi ngl y possessed the gun in the same vehicle. W dis-
agree. Unlike a gun, possession of which is unlawful for
i nnocents and felons alike in the District of Colunbia, even a
felon may lawfully possess a knife; a knife with a notched
bl ade has licit and nonviolent uses, as in hunting and fishing;
and stored in the | ocked trunk of King's car, the knife was out
of his reach while he was in passenger conpartnent where
the gun was found. W do not think |learning that there was
a knife |locked in the defendant's trunk coul d have affected
the jury's view of whether he knew about the gun in the
sunroof unless the jurors reasoned that soneone who has one
object that could be used as a weapon is nore likely to have
anot her that is an undoubted weapon, the gun -- which is
precisely the sort of reasoning that Rule 404(b) is neant to
obviate.* Conpare, e.g., People of Territory of Guamv.
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* Qur concurring coll eague suggests that whether the knife is a
weapon is a question of fact properly left to the jury. See Concur-

ring Op. at 2 n.*. So to hold would eviscerate Rul e 404(b) by

maki ng evi dence of other crines, wongs, and acts generally adm s-
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Shymanovi tz, 157 F.3d 1154, 1158-59 (9th Cr. 1998) (posses-
sion of lawful erotic literature inadm ssible under Rule 404(b)
because irrel evant to whet her defendant engaged in unl awf ul
sexual conduct with mnors).

Nonet hel ess, we do not disturb King' s conviction because
adm ssion of the knife into evidence was a harnless error
See, e.g., United States v. Johnson, 216 F.3d 1162, 1166 n. 4
(D.C. CGr. 2000) ("[Nonconstitutional error is harmess if it
did not have 'substantial and injurious effect or influence in
determining the jury's verdict' ") (quoting Kotteakos v. Unit-
ed States, 328 U S. 750, 776 (1946)). The knife was at nost
tangential to the Governnent's case -- that King had stashed
a gun within easy reach in the passenger conpartnent of his
car -- and the prosecution treated it accordingly. Al though
t he prosecutor asked both arresting officers to describe and
identify the knife for the jury, and to recount its placenent
into the chain of custody, she nade at nobst one substantive
reference to the knife, an anbi guous comment in her closing
statenment that King clains, and we will assune, related to
the knife. 1In these circunstances we are fully confident that
the jury's assessnent of the basic facts was not "substan-
tial[ly] and injurious[ly]" affected by its know edge of the
knife in the trunk. Nor could the knife have had a substan-
tial effect upon the jury's refusal to credit the testinony of
King's friend, Ms. Boulware. Knife or no, a reasonable jury
could not seriously entertain the tale of the elusive "D, "
whose first and | ast nanes Boul ware deni ed knowi ng. Ac-
cording to Boulware, this D had driven his own fully function-
al autonobile to neet King, borrowed King's car to run an
errand, and stashed in its sunroof a stolen and | oaded firearm

sible as long as the jury was instructed to disregard the evidence if
it determ nes the evidence is relevant only to the defendant's
character. Rule 404(b) takes a different approach: it requires the
judge to screen evidence in order to avoid exposing the jury to
matters that bear only upon the defendant's character. Contrary to
our col | eague's suggestion, the protection of Rule 404(b) supple-
ments the pronmi se of Rule 403 that evidence the "probative val ue

[of which] is substantially outweighed by the danger of unfair
prejudice [or] confusion of the issues" will be excluded.
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whi ch, his errand acconplished, he then absentm ndedly |eft
behi nd.

King al so argues that the evidence of his nmotor vehicle
violations admtted by the district court is irrelevant to his
know edge or intent under Rule 404 and prejudicial under
Rul e 403. This claimis sonmewhat broader than the one King
made at trial, where he linmted his objection to adm ssion of
"the Virginia driver's license in the name of Johnny Boston
Virginia vehicle registration for a BMN [and] Virginia tags."

As to the narrower objection, the Government correctly
argues that the license, registration, and tags are adm ssible
under Rul e 404(b) because they "ma[ke] a material contri bu-
tion to the strength of the inference that appellant had a
possessory interest in the car and know ngly possessed its
contents": the license, which bears King' s photograph, con-
nects himto the nanme "Johnny Boston,"” and the registration
and tags in turn connect Johnny Boston to the BMN King
points out that the registration in the name of Boston rather
than King mght "contradict, rather than confirm' the Cov-
ernment's theory that King owned the car; but, again as the
Gover nment notes, evidence may be both rel evant and sus-
ceptible to conflicting interpretations. W also reject King's
contention that the license, registration, and tags are irrele-
vant because the CGovernnment "relied exclusively on M.

King's statenent that the car was his"; as we have recently
had occasion to point out, "evidence of other ... [bad] acts is
adm ssible to corroborate evidence that itself has a legitimte
non- propensity purpose.” Bowi e, 232 F.3d at 933. Finally,

we reject King's claimthat the probative value of the three
items was "substantially outweighed by the danger of unfair
prejudice," Fed. R Evid. 403. The likelihood that a jury
woul d concl ude from King's nonconpliance with the notor

vehi cl e code that he has a general propensity to commt bad
acts, much less a propensity to carry a gun, is, to say the

| east, renote.

Ki ng' s broader objection before this court enbraces the
adm ssion into evidence of his traffic citations for |acking a

valid driver's license and a Virginia vehicle inspection sticker
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Because King did not object to the adm ssion of this evidence

at trial, we reviewits adm ssion only for plain error; and
because neither citation could possibly have led the jury
materially to change its view of the firearnms charge agai nst

him we conclude that their adm ssion did not affect King' s
"substantial rights.” See, e.g., United States v. Breedl ove, 204
F.3d 267, 271 (D.C. Gr. 2000) (no plain error if defendant's
"substantial rights" unaffected).

B. Cal cul ati on of sentence

In calculating King's sentence, the district court enhanced
t he applicabl e Guidelines range based upon facts it found by a
preponder ance of the evidence to be true but that had not
been submtted to the jury. It then inposed a sentence of
120 nmonths in prison, the maxi mum all owable for a violation
of 18 U.S.C. s 922(g). See id. s 924(a)(2). W reject Kings
argunent that the district court's reliance upon facts not
found beyond a reasonabl e doubt by the jury viol ates Appren-
di v. New Jersey, 530 U S. 466, 490 (2000). As we recently
hel d, Apprendi does not constrain the district court's adher-
ence to the Cuidelines "when the resulting sentence,” as in
this case, "remains within the statutory maxinum" In re
Seal ed Case, 246 F.3d 696, 698 (2001); accord United States
v. Fields, No. 99-3138, slip op. at 3 (D.C. Gr. June 12, 2001).

I1'l. Conclusion

For the foregoing reasons, King' s conviction and sentence
are

Affirned.
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Karen LeCraft Henderson, Circuit Judge, concurring:

VWhile | concur in the affirmance of King's conviction and
sentence, | do not agree the district court commtted any
error, harm ess or otherwise, in admtting the knife.

The majority recognizes that "in cases where a defendant is
charged with unl awful possession of sonething, evidence that
he possessed the sanme or simlar things at other tines is
often quite relevant to his know edge and intent with regard
to the crime charged.” Mj. Op. at 4. Mreover, the mgjori-
ty acknow edges that "courts of appeals have ... held it
within the discretion of the district court to adnmt evidence
regarding simlar acts of possession that suggest 'repetitive
i nvol venent in the same kind of crimnal activity' even if they
do not involve the same objects.” Mj. Op. at 4-5 (quoting
United States v. Lego, 855 F.2d 542, 546 (8th G r. 1988), and
citing cases). Nevertheless, the mgjority concludes that the
district court abused its discretion in admtting the knife
because the knife was inadni ssible under Rule 404(b). The
maj ority enphasizes two points in finding error: first, the
knife may or may not be a weapon and second, if a weapon, it
is alegal one. M. Op. at 5. | believe the first point is
wrong and the second irrel evant.

The knife found in the trunk of King's car has a nine-inch
bl ade, see Trial Tr. at 157, and the bl ade includes four |arge
barbs. See Appendix to Concurring Opinion. The dictionary
describes a knife barb as "a sharp projection extendi ng
backwards ... preventing easy extraction froma wound."
Webster's Third New International Dictionary of the English
Language Unabridged 174 (1981). One of the arresting
of ficers described the knife as "kind of Iike sonething out of
prehistoric.” Trial Tr. at 129. It is quintessentially a weapon
and, as the mpjority notes, a "vicious-Iooking" one at that.
Maj . Op. at 4.

The fact that a defendant is found in possession of two
weapons nakes it less likely that his possession of either is
unknowi ng. I ntroduction of the second, albeit |egally pos-
sessed, weapon into evidence, therefore, allows the jury to
draw an inference that is not prohibited by Rule 404(b). W
have consistently held that Rule 404(b) all ows the adm ssion
of "other acts" to show, inter alia, know edge or absence of

accident. See, e.g., United States v. Bowie, 232 F.3d 923, 930
(D.C. CGr. 2000); United States v. Crowder, 141 F.3d 1202,
1206 (D.C. Cir. 1998) (en banc), cert. denied, 525 U S. 1149
(1999).

But the majority stresses that "a knife with a notched
bl ade has many licit and indeed nonviol ent uses.” Mj. Op. at
5. This is true but, here, irrelevant. A gun too nay have
l[icit and nonviol ent uses-e.g., skeet or other target shooting.
But this case does not turn on whether "a" knife has a use
ot her than as a weapon but whether the knife found in King's
possessi on has such a use. In ny view, the majority incor-
rectly characterizes the reason for the knife's inadm ssibility,
stating that the jury would have had to inproperly reason
t hat "sonmeone who has one object that could be used as a
weapon is nore likely to have another that is an undoubted

Page 9 of 10
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weapon." Maj. Op. at 6 (enphasis added). Instead, the jury
was al |l owed, correctly, to consider whether someone in whose
possessi on one "undoubted" weapon is found is nore likely to
know of a second "undoubt ed" weapon found in his posses-
sion. *

Finally, it is well established that the district court's deci-
sion to adnmt evidence, reviewed under the abuse of discretion
standard, see Stevenson v. District of Colunbia Metro. Police
Dep't, 248 F.3d 1187, 1190 (D.C. Cr. 2001) (citing United
States v. Clarke, 24 F.3d 257, 267 (D.C. Cir. 1994)); United
States v. WIllianms, 212 F.3d 1305, 1308-09 (D.C. Cr.), cert.
denied, 121 S. C. 666 (2000); United States v. Smart, 98 F.3d

* | n any event, assum ng arguendo the knife could reasonably be
descri bed as sonething other than a weapon, the issue of the knife
gua weapon would be for the jury to decide. In other words,
whet her or not the knife is a weapon the possession of which tends
to make nore probabl e the knowi ng possession of the second
weapon is a question of fact. On the other hand, a different object
found in King's car trunk which could be used as a weapon (say, a
tire iron) m ght be excludi ble under Rule 403 (jury confusion).
Allowing the jury to decide whether or not the knife is a weapon
woul d not, as the mpjority supposes, "eviscerate Rule 404(b) ... ,"
Maj. Op. at 5 n.*, because the jury would disregard the knife not "if
it determines [it] is relevant only as to the defendant's character,™
id., but only if it determines it is not a weapon.

1379, 1386 (D.C. Gir. 1996) (citing United States v. Sal anan-
ca, 990 F.2d 629, 637 (D.C. Cir.), cert. denied, 510 U. S. 928
(1993)), cert. denied, 520 U.S. 1128 (1996), is "entitled to
"much deference' on review " United States v. Ransey, 165

F.3d 980, 984 n.3 (D.C. Cir.) (quoting United States v. Lew s,
693 F.2d 189, 193 (D.C. Cir. 1982)), cert. denied, 528 U S. 894
(1999). In view of the highly deferential standard, | cannot
agree the district court abused its discretion in admtting the
kni fe.
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