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Martin D. Gel fand, Staff Counsel, U.S. House of Represen-
tatives, was on the brief for am cus curiae U S Representa-
tive Dennis J. Kucinich in support of petitioner.

Lisa E. Jones, Attorney, U S. Departnent of Justice, ar-
gued the cause for respondents. Wth her on the brief were
John C. Cruden, Assistant Attorney General, James C. Kil-
bourne, and Andrew C. Mergen, Attorneys.

M chael M Conway argued the cause for intervenor Cty
of develand, Chio. Wth himon the brief was M chael
Schnei der nman.

Al an B. Daughtry and Sharon M Mattox were on the brief
for amicus curiae Continental Airlines Corporation, Inc. in
support of respondent.

Before: Sentelle, Henderson and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: The Gty of Anmsted Falls, Chio,
petitions this Court for review of the Federal Aviation Adm n-
istration's ("FAA") approval of the Record of Decision for a
runway i nprovenent project at O evel and Hopkins I nterna-
tional Airport. See Notice of Approval of the Record of
Deci sion for Proposed Devel opment at the C evel and Hopki ns
International Airport, Ceveland, Chio, 65 Fed. Reg. 70374-75
(Nov. 22, 2000). The runway i nprovenent project includes
the relocation of one existing runway, the shift and extension
of the other parallel runway, and other attendant projects.

O nmsted Falls contends that the FAA' s approval was arbi -
trary and capricious, in violation of: Cean Air Act Section
176(c), 42 U.S.C. s 7506(c); the National Environmental Poli -
cy Act, 42 U S.C s 4321, et seq. ("NEPA"); and Section 4(f)
of the Departnment of Transportation Act, 49 U S. C. s 303(c)
("DOT Act"). dnsted Falls also argues that a suppl enent al
envi ronnent al inpact statement is required under NEPA.
Because the FAA s approval of the Record of Decision was
neither arbitrary nor capricious, and because no further
docunentation is required under NEPA, we deny the petition
for review
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| . Background

O evel and Hopkins International Airport ("CLE' or "the
airport") is owed by the Cty of Oeveland, Chio, and operat-
ed by Ceveland s Departnment of Port Control. CLEis a
maj or hub for Continental Airlines and as such serves as an
i mportant md-country hub for the National Airspace System
as defined by the FAA. The airport is currently served by
three active runways: the two parallel runways, which run
nort heast/sout hwest, are separated by only 441 feet, and a
third crosswind runway is primarily used by turboprop craft.
Due to the extremely narrow separation between the two
paral | el runways, CLE currently uses one exclusively for
arrivals and the other exclusively for departures, reducing
capacity and increasing airfield conplexity. Studies conduct-
ed by the O eveland Departnment of Port Control and the
FAA indicated that the current runway configuration at CLE
i s i nadequate and nodernization is required to alleviate safety
risks and to neet future regional and national air travel
needs. These studies indicated that by 2003 the existing
airport runway system woul d operate at |evels of delay in
excess of 12 minutes per aircraft during peak periods.

In 1999, the d evel and Departnent of Port Control began
preparing a Master Plan Update, a study used to devel op and
evaluate facilities recommendations consistent with the air-
port's character and activity levels. Specifically, the Depart-
ment of Port Control sought to devel op solutions for CLE
t hat woul d enhance safety, inprove efficiency, and | essen the
environnental inpacts of the airport. After evaluating vari-
ous airfield and air traffic alternatives, the Departnent of
Port Control issued its Airport Layout Plan. The Airport
Layout Pl an proposed updating both runways to ensure they
meet current FAA design standards and to generally enhance
safety, while providing for anticipated demand. The Pl an
recommended rel ocating and repl aci ng one of the parallel
runways 1241 feet away fromthe other. The renaining
original runway woul d be shifted 960 feet southwest and
ext ended 2250 feet. This would create greater spacing be-
tween the two runways and thus accommodate two parallel
t axi ways between the runways.
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VWile the Master Plan Update was being prepared by the
Departnment of Port Control, the FAA began the public phase
of the environnental review process in May 1998. |In Cctober
1999, the FAA issued the draft environnental inpact state-
ment ("EIS') for the inplenentation of the Master Pl an
Update and the Airport Layout Plan projects. These pro-
jects were the preferred alternative in the draft EI' S, and
were the subject of witten corments by the Gty of O nsted
Falls ("the Gty" or "Onsted Falls"). Follow ng public com
ment, the FAA released the final EIS in June 2000, and
i ssued the Record of Decision on Novenber 8, 2000. The
Record of Decision contains the rationale for all required
findi ngs and provi des approval for certain projects included in
the Departnment of Port Control's Airport Layout PIan.

Onsted Falls filed this petition for review of the Record of
Deci si on on Decenber 29, 2000, pursuant to 49 U S.C.
s 46110(a). Subsequently this Court denied A nsted Falls'
notion to stay and notion to expedite.

I1. Analysis
A. Standing

Before reaching the nerits of A nsted Falls' petition, we
nmust determ ne whether the City has standing before this
Court. To satisfy the constitutional requirenment of standing,
a plaintiff or petitioner nmust, at an "irreducible constitutiona
mnimum ... denonstrate that it has suffered a concrete and
particul arized injury that is: (1) actual or inmmnent, (2)
caused by or fairly traceable to, an act that the litigant
chal l enges in the instant litigation, and (3) redressable by the
court.” Florida Audubon Soc'y v. Bentsen, 94 F.3d 658, 663
(D.C. Cr. 1996) (en banc) (internal quotation marks and
citations omtted); see Lujan v. Defenders of Wldlife, 504
U S. 555, 560-61 (1992). The federal respondentsl contend

1 Federal respondents include the Department of Transportation,
DOT Secretary Mneta, the FAA, FAA Adm nistrator Garvey, and
FAA Regi onal Adm ni strator Hunzinger. For conveni ence we refer
to them hereinafter as "the FAA."
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that the City failed "clearly to allege facts" sufficient to
denonstrate standing. SunCom Mbbile & Data, Inc. v. FCC,

87 F.3d 1386, 1387-88 (D.C. Cir. 1996) (quoting Warth v.

Seldin, 422 U S. 490, 518 (1975)). "It is the responsibility of
the conplainant clearly to allege facts denonstrating that he
is a proper party to invoke judicial resolution of the dispute
and the exercise of the court's renedial powers.” Warth, 422
U S. at 518. According to the FAA, A nsted Falls failed, inits
petition and opening brief, to subnmt any affidavits or present
any factual evidence at all showing that it had suffered an
injury specific to itself.

In response, the City first contends that it has the neces-
sary "geographic nexus" required to bring an action under
"an environnental statute,” in that it is |located two nmles to
t he sout hwest of CLE. However, geographic proxinmty does
not, in and of itself, confer standing on any entity under
NEPA or any other statute. Rather, it is the concrete and
particul arized injury which has occurred or is inmmnent due
to geographic proximty to the action challenged that gives
rise to Article Il standing. See, e.g., Lujan, 504 U S. at 572-
73 & n.7; Dubois v. US Dep't of Agriculture, 102 F.3d 1273,
1283 (1st Cir. 1996). Mreover, as a matter of prudenti al
standi ng, "we have squarely held that a NEPA cl ai m may not
be raised by a party with no clained or apparent environmen-
tal interest. It cannot be used as a handy stick by a party
with no interest in protecting against an environmental injury
to attack a defendant.” Town of Stratford, CT v. FAA 285
F.3d 84, 88 (D.C. Cir. 2002) (citation omtted). Thus, O nsted
Falls must allege an injury related to an environnenta
i nterest--geographic proximty mght be necessary to show
such an injury, but it is not sufficient.

The City further clainms that it nay represent its citizens,
much as a private association could represent its nenbers
interests. According to the Cty, "it may properly be inferred
that its citizens will use the water fromthe sanme watershed
into which Abram Creek flows and will breathe the air
contai ning the increased construction and aircraft em ssions
fromthe Project undi spersed by any significant distance from
its points of emssion.” The City's analogy of its representa-
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tion of its citizens to a private organi zation's representation of

its menbers m sconceives the very concept of associationa
standing. "An association only has standing to bring suit on
behal f of its nmenbers when its nenbers woul d ot herw se

have standing to sue in their own right, the interests it seeks
to protect are germane to the organization's purpose, and
neither the claimasserted nor the relief requested requires
the participation of individual nenbers in the |awsuit."

Fund Denocracy, LLC v. SEC, 278 F.3d 21, 25 (D.C. Cir.

2002) (enphasis added); see Friends of the Earth, Inc. v.
Lai dl aw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 181 (2000).
The City does not have "nenbers" who have voluntarily

associ ated, nor are the interests it seeks to assert here
germane to its purpose. Rather the City is effectively at-
tenpting to assert the alleged interests of its citizens under
the doctrine of parens patriae. Arguably, this theory of
standi ng i s unavail abl e because a state nay not sue the
federal governnent on behalf of its citizens as parens patri ae.
E.g. Kansas v. United States, 16 F.3d 436, 439 (D.C. Cr.
1994); see also Alfred L. Snapp & Son, Inc. v. Puerto Rico,
458 U. S. 592, 610 n.16 (1982). Although "the state, under
some circunstances, may sue in that capacity for the protec-
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tion of its citizens, it is no part of its duty or power to enforce

their rights in respect of their relations with the federa
governnment. In that field it is the United States, and not the
state, which represents them as parens patriae." Mssachu-
setts v. Mellon, 262 U S. 447, 485-86 (1923) (internal citation
omtted). As nunicipalities derive their existence fromthe
state and function as political subdivisions of the state, pre-
sumably they too cannot sue the federal government under

the doctrine of parens patriae.

W need not, however, decide that question. In this Cr-
cuit we have found standing for a city suing an armof the
federal governnent when a harmto the city itself has been
alleged. E.g. Gty of Lafayette, La. v. SEC, 481 F.2d 1101
1103 n.3 (D.C. Cr. 1973) ("The Cities satisfy the standing
requirenent by alleging injury in fact and a non-frivol ous
claimthat the 1935 Act requires consideration of the Cities'
contentions in an acquisition proceeding."); City of Los Ange-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1548  Document #683501 Filed: 06/14/2002 Page 7 of 17

les v. National H ghway Traffic Safety Adm n., 912 F.2d 478,
484-85 (D.C. Gir. 1990), overruled in part, Florida Audubon
Soc'y v. Bentsen, 94 F.3d 658 (D.C. Cir. 1996) ("The polities’
claimto standing rests upon an entirely different footing.
They assert that the CAFE standard of 26.0 npg for Mys

87-88 adversely affects air quality in their urban areas,
making it nore difficult for themto conply, as they nust,
with the air quality standards inposed upon them by the

Clean Air Act."). Thus, A nsted Falls may bring this peti-
tionif it alleges harmto itself as city qua city. Taking a
generous reading of the petitioner's materials, we find that
O nsted Falls has alleged harmto its own economc interests
based on the environnental inpacts of the approved project.
Although it is a close question, we conclude that the Gty has
standing to bring this action.

B. FAA Approval of the Record of Decision

O nsted Falls raises four principal objections to the FAA s
approval of the Record of Decision for the runway inprove-
ment projects at CLE. First, the Gty contends that the FAA
has violated the conformty provisions of the dean Air Act,
Section 176(c), 42 U S.C. s 7506(c), by omtting analysis of
ni trogen oxi des (NOx) fromat |east 21 undisclosed construc-
tion projects and inproperly determ ning that em ssions from
the CLE i nprovenment Plan will not exceed the 100 tons NOx
per year de minims threshold established by the Environ-
mental Protection Agency ("EPA'). See 40 CF. R s 93.153.
Second, arguing that the FAA failed to consi der adequately
the water quality inpacts of the CLE i nprovenent Pl an,
O nsted Falls challenges the FAA's failure to disclose (al-
| eged) non-conpliance with the Clean Water Act as a violation
of NEPA. Third, the City insists that the all eged degrada-
tion of Abram Creek, caused by a culverting of a portion of
the creek to build the rel ocated runway, constitutes a "use" of
parkl and requiring "full analysis" under Section 4(f) of the
Departnment of Transportation Act, 49 U S.C s 303(c). Fi-
nally, A nmsted Falls believes that these alleged errors require
a remand for the FAA to performa supplenental EI'S
pursuant to NEPA
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These chal l enges are revi ewed under the Adm nistrative
Procedure Act's ("APA") arbitrary and capricious standard.
This standard is applied to review conpliance with NEPA
and to determ ne the adequacy of an EIS, see Marsh v.

Oregon Natural Resources Council, 490 U. S. 360, 376 (1989),
as well as to review of determ nations required by the O ean
Air Act. See Ethyl Corp. v. EPA 51 F. 3d 1053, 1064 (D.C.
Cr. 1995) (standard for judicial review under Cean Air Act
taken directly from Admi nistrative Procedure Act). Under
NEPA, the "role of the courts is sinply to ensure that the
agency has adequately considered and di scl osed the environ-
mental inpact of its actions and that its decision is not
arbitrary or capricious." Baltinore Gas & Elec. v. NRDC
462 U S. 87, 97-98 (1983). Courts reviewthe EIS to "ensure
that the agency took a 'hard | ook’ at the environnmenta
consequences of its decision to go forward with the project.”
City of Grapevine, Tex. v. DOTI, 17 F.3d 1502, 1503-04 (D.C
Cr. 1994) (upholding FAA approval of an airport plan).

Notwi t hstanding the Gty's assertion to the contrary, the
FAA's conformty anal ysis under 42 U S.C. s 7506(c) is eval u-
ated under the arbitrary and capricious standard set forth in
the APA. See, e.g., Conservation Law Foundation, Inc. v.
Busey, 79 F.3d 1250, 1260-63 (1st Cir. 1996). Section 176(c) of
the Clean Air Act, 42 U S.C. s 7506(c), charges the heads of
"departnent[s], agenc[ies], or instrunmentalit[ies] of the Fed-
eral CGovernment" with "assur[ing] ... conformty." Indeed,
the inplenenting regul ations specify that "[a]ny Federa
departnment, agency, or instrunmentality of the Federal gov-
ernment taking an action subject to this subpart nust nake
its own conformty determ nation consistent with the require-
ments of this subpart™ and that, if it wi shes to, "[w] here
mul ti pl e Federal agencies have jurisdiction for various as-
pects of a project, a Federal agency may choose to adopt the
anal ysis of another Federal agency ... in order to nake its
conformty determination.” 40 CF. R s 93.154 (enphasis
added). Thus in reviewing a challenge to such a determ na-
tion, we apply the sane standard we would to any other fina
agency action--the arbitrary and capricious standard set
forth in the APA. See Busey, 79 F.3d at 1260-61. Petitioner
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contends that since the Clean Air Act does not vest responsi-
bility for inplementation of the Cean Air Act with the FAA
and the "FAA's sole area of statutorily mandated responsibili-
ty under the Clean Air Act is consultation with the [U. S

Envi ronnental Protection Agency] in the establishnent and
enforcenent of aircraft engi ne em ssion standards,"” the FAA
is not entitled to deference. The Cty seens to be conflating
arbitrary and capricious review with Chevron deference. Un-
der Chevron U S. A, Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U S. 837 (1984), we defer to admnistrative
agenci es "when it appears that Congress del egated authority
to the agency generally to nake rules carrying the force of

I aw, and that the agency interpretation claimng deference
was promul gated in the exercise of that authority." United
States v. Mead Corp., 533 U S. 218, 226-27 (2001). It is
because of this del egation, express or inplied, that we give
deference to an agency's statutory interpretation. Thus,

when we are faced with an agency's interpretation of a
statute not conmtted to its adm nistration, we give no defer-
ence. E.g. Ass'n of Cvilian Technicians v. FLRA, 269 F.3d
1112, 1115-16 (D.C. Gr. 2001). Here, however, the FAA has

not purported to interpret the conformty provisions of the
Clean Air Act, but rather only to apply them

Finally, where the FAA is forecasting capacity and "pre-
di cting demand at an airport, the agency's conclusion is due
"nore deference.’ " City of Los Angeles v. FAA, 138 F.3d
806, 807 n.2 (9th Cir. 1998). That such determ nations are
integral to, indeed, inseparable from the overall conformty
anal ysis here further confirnms that the arbitrary and capri -
ci ous standard of review applies. Wth this standard of
review in mnd, we consider, and reject, each challenge in
turn.

1. Cean Air Act

Petitioner argues that the FAA failed to adequately dis-
cl ose and anal yze various air quality inmpacts of the proposed
CLE project, in violation of the Clean Air Act. First, it
suggests that there are 21 construction-rel ated projects which
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the FAA onmitted fromthe air quality analysis in the EIS and
Record of Decision, including the NOx enissions arising from
6880 days of unreported construction equi pnment operation
According to A nsted Falls, these om ssions show an addi -
tional 5.76 tons of NOx per year could be generated in 2001
7.57 tons per year possibly in 2002, and 4.84 tons per year
potentially in 2003, which would exceed the de mnims
threshol d of 100 tons NOx per year, and thus violate the
Cean Air Act's conformty provisions. 40 CF.R s 93.153;
42 U . S.C. s 7506(c). Because even a small use of various

pi eces of construction equi pnent could breach the de m nim
is threshold, the petitioner contends "there remains an open
guestion as to whether Project emssions will exceed the 100
ton per year NOx de minims threshold in at |east 2001-
2003."

Second, petitioner also contends that the FAA acted arbi-
trarily and capriciously in determ ning the baseline for em s-
sions if the CLE redevel opnent is not pursued. In essence,

O nsted Falls clains that the FAA overestimated the "natu-

ral™ growth that would occur w thout inprovenents and

failed to substantiate its claimthat the existing airfield capac-
ity could accormmpdate this supposed "natural™ growth. Be-

cause the CLE redevel opment could attract additional air

traffic, it is the City's position that the FAA underesti mated
the increase in NOx em ssions due to the increased capacity
arising fromthe redevel opment project.

Finally, O nsted Falls asserts that the de mninms excep-
tion does not apply to "airport expansions" because in pro-
mulgating its final rule inplenmenting the Clean Air Act's
conformty provisions, the EPA stated that "[l]arger projects,
such as an airport expansion ... would require a conformty
review under all of these de mnims levels.” Determ ning
Conformty of Ceneral Federal Actions to State or Federa
| mpl enentati on Plans, 58 Fed. Reg. 63214, 63228 (Nov. 30,
1993) (enmphasis added). As a consequence, it is O nsted
Falls' position that we nmust remand and require the FAA to
performa full conformty analysis and suppl enmental ElS.
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In response, the FAA contends that it "conplied with CAA
requi renents, conforned to rel evant regul ati ons, and foll owed
FAA' s own gui dance docunents,™ in analyzing construction
em ssions and "reasonably determ ned that em ssions for the
project, including construction em ssions for the project, wll
not at any time during the construction or inplenmentation of
the project, nmeet or exceed the thresholds established" in the
Clean Air Act, and were, therefore, de mnims. According
to the FAA, the record provides no basis on which to second
guess the conbi ned expertise of the FAA and the agencies
which reviewed its determ nations (the EPA, Chio EPA, and
the Metropolitan Planning Organization). Further, it is the
FAA's position that petitioner has waived this Cean Air Act
claimby failing to challenge the FAA s net hodol ogy during
the adm nistrative proceedi ngs and never previously arguing
that the construction em ssions analysis failed to account for
these alleged 21 construction projects. See 49 U S.C
s 46110(d); Northwest Airlines, Inc. v. DOI, 15 F.3d 1112,
1120-21 (D.C. Gr. 1994). Even if this claimis not waived,
the FAA argues that all elenents of the construction required
for, and related to, the CLE runway inprovenent project
were disclosed in the final EIS and anal yzed as part of FAA's
air quality analysis. The FAA also contends that it relied on
an appropriate baseline in its calculation of natural growth
and that this determination is due substantial deference.

In determ ning whether A nsted Falls is barred from using
these 21 projects to challenge the FAA's conformty anal ysis,
we nust consider whether the FAA had adequately discl osed
the 21 projects. It appears that it did. Both the draft EI S
and the final EIS disclose all of the projects approved in the
Record of Decision, though not all of the activities approved
i ncl ude construction activity. The FAA grouped all of the
projects into four major construction activities and estinated
NOx emissions fromeach activity. Both the draft EIS and
the final EIS identified various "independent utility projects”
and expl ai ned that these projects were "not dependent or
i nt erdependent upon the approval of the federal actions”
whi ch were the subject of the EI'S and woul d be "conpl et ed
regardl ess of the approval and progress of the airport devel -
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opnment proposed” in the EIS. Thus these projects were
"included within the Baseline (No-Action/No-Build) Alterna-
tive as well as within each devel opnent alternative." Yet, at
no point after the draft EIS or the final EIS did A nsted
Falls raise clains before the FAA invol ving these 21 con-
struction projects. Mreover, Onsted Falls could have re-
guested data and cal cul ati ons supporting the FAA' s conform -
ty determ nation under 40 C.F.R s 93.156, but failed to do so
until one day before the Record of Decision was signed. W
agree with the FAA that A nsted Falls, by not challenging

the al |l eged non-inclusion of these 21 projects before the FAA
wai ved this claimunder the dean Air Act.

Even were we to find that these 21 projects were not
adequately disclosed by the FAA, we woul d concl ude that
O nsted Falls has failed to carry its burden of proof of
showi ng that this non-disclosure underm ned the FAA' s de-
termnation. " '[T] he party chal |l engi ng an agency's action as
arbitrary and capricious bears the burden of proof.' " Lomak
Petroleum Inc. v. FERC, 206 F.3d 1193, 1198 (D.C. Gir.
2000) (quoting San Luis Cbispo Mothers For Peace v. United
States Nucl ear Regulatory Commin, 789 F.2d 26, 37 (D.C
Cir. 1986) (en banc)). Indeed, "[e]ven assunmi ng [the FAA]
made missteps ... the burden is on petitioners to denon-
strate that [the FAA ' s] ultimate concl usions are unreason-
able.” National Petrochemi cal & Refiners Ass'n v. EPA, 287
F.3d 1130, 1146 (D.C. GCr. 2002). Here petitioner concedes
that the em ssions fromthese 21 projects m ght underni ne
the FAA's de mininms determnation, not that they necessari -
ly will. Thus AOnmsted Falls has failed to show that the FAA' s
"overal |l determination” is unreasonable. 1d. As the FAA
expl ai ns, sone of the projects petitioner describes were con-
sidered as sub-elenents within the major construction catego-
ries. Some independent utility projects were subject to sepa-
rate NEPA anal yses and included as part of the baseline for
t he project because they were not dependent or interdepen-
dent upon the approval of the federal actions requested in the
ElIS. Finally, some of these projects were routine nainte-
nance that are the kind that would be conducted with or
wi t hout FAA review or federal approval or funding, and thus
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were excluded. Mreover, the FAA explains that in cal cul at-
ing em ssions fromconstruction, it conservatively estimted a
10- hour wor kday and an average work nonth of 20 days--

wi t hout considering likely work stoppage for inclenent

weat her. Based on this conservative approach, the operational
hours for the replacenent runway construction included over
2000 additional hours as conpared to simlar projects at other
airports. In short, we cannot say that the FAA s determ na-
tion was arbitrary and capri cious.

Nor is the FAA's determ nation of the baseline for natural
growm h at CLE, and thus the baseline for NOx enissions,
arbitrary and capricious. The FAA determ ned that the
ai rport can accommodate the predicted demand for 2006,
based on its current airfield configuration and w thout the
proposed i nprovenents. Wile there nay be del ays, FAA
defines capacity without reference to delay goals. Here the
i nprovenents are to nove an exi sting runway, not the addi-
tion of a runway, and thus in the FAA's judgnment they wll
not induce demand. According to the FAA, its forecasts
show that "the demand for air travel at CLE is independent
of the proposed inprovenents at the Airport."” |In other
words, "if you don't build it, they will conme anyway." City of
Los Angeles v. FAA, 138 F.3d 806, 807 (9th Cr. 1998); see
al so National Parks & Conservation Ass'n v. DOI, 222 F.3d
677, 680 (9th Gr. 2000). The FAA's expertise in forecasting
air transportation demand and airfield capacity are areas
where courts accord significant deference. See National
Parks, 222 F.3d at 682; City of Los Angeles, 138 F.3d at 807
n.2. As the FAAis entitled to rely upon its demand and
capacity forecasts, and to credit the views of its own ex-
perts--who are charged with determ ni ng demand and capac-
ity issues for the National Airspace System-over O nsted
Falls' contrary views, we cannot say that the FAA s determ -
nati on was unreasonable. See City of Bridgeton v. FAA 212
F.3d 448, 459 (8th Cir. 2000); Custer County Action Assoc. V.
Garvey, 256 F.3d 1024, 1036 (10th Cr. 2001). In sum
petitioner has failed to carry its burden to denonstrate that
the FAA's ultimte conclusion that the de mnims exception
appl i ed was unreasonabl e.
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As for the applicability of the de mnims exception, we
find nothing in the EPA's rule inplenmenting conformty
provi sions that prohibits the FAA from appl yi ng such an
exception. 40 CF. R s 93.153. The EPA s | anguage is
merely illustrative, sinply acknow edging that "[l|]arger pro-
jects” would generally exceed the de mnims limtations, and

ai rport expansions tend to be |arger

63228.
but
thi s | anguage does not appear

acconpanyi ng conmentary.

O course, this project

rather a rel ocation of an existing runway.

See id.

projects. 58 Fed. Reg. at
is not an airport expansion

In any event,

n the EPA's rule, only in the

40 CF. R s 93.153

Because the FAA's finding that the NOx em ssions resulting

fromthe proposed CLE redevel op
mnims threshold is not
Clean Air Act claims.

2.

The City contends that the
[ai rport redevel opnent] Project
Federal water quality standards
be the case,” claimng that the
"concl usively denonstrates that
manent |y and adversely affected
Project." According to A nsted
not a collateral attack on the
authorities allow ng the redeve
forward, but nerely denonstrate

this (alleged) non-conpliance with the Cean Water Act,
FAA has failed to conply with NEPA

explains that a Cean Water Act
s 1341, was not obtained fromt
they only granted a waiver, whi

unr easonabl e, we reject

within the de
petitioner's

ment fal

NEPA

FAA "failed to disclose that the
woul d not neet State or

even though it knew that to

evi dence before the FAA

water quality would be per-

by the devel opnent of the

Fall s these assertions are
deci si ons of state environnental

| oprent of the airport to go

that by failing to disclose

t he
The City then
Section 401 permt, 33 US.C
he |l ocal authorities, rather

ch AQnsted Falls contends

t hey have no power to do under state |aw. According to the

Cty, although federa
the power to accept a waiver, 3
121.16(a), it is only "where St
and "such power does not exi st

Rev. Code s 6111. 03P
The

Chi o Admi n.
absence of a valid section 401 permt or waiver

| aw gi ves the Army Corps of Engineers

3 CFR 325.2(b)(ii); 40 CF.R
ate | aw all ows such a wai ver"
under Chio law." See Chio

Code s 3745-32-07.

is alleged
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to underm ne the section 404 permt issued by the Corps of
Engi neers. 33 U S.C. s 1344.

Respondents contend that this is essentially a collatera
attack on the state environnental Director's decision to grant
a waiver: "To the extent O nsted di sagrees with OEPA' s
deci sion, argunents attacking this decision have no pl ace
here." W agree. Although the petitioner may disagree with
t he substantive deci sions made by the vari ous agencies in-
volved in an EI'S, neither NEPA nor any other statute
confers jurisdiction on this Court to hear such chall enges as
part of this proceeding. See 42 U S.C. s 4332; 49 US.C
s 46110. Wien review ng an environnental inpact state-
ment, it does not matter whether we agree with the agency's
conclusions. Rather, the EIS acts as a procedural safeguard.
See, e.g., Cty of Los Angeles, 138 F.3d at 807. As for the
section 401 permts, it was not arbitrary or capricious for the
FAA to rely on the determ nation of the |ocal authorities.
Unli ke the respondents in Natural Resources Defense Coun-
cil v. Daley, 209 F.3d 747 (D.C. Cir. 2000), which turned on an
agency's assunption that states would voluntarily comply
with a quota, here the FAA has not nerely assumed that
proper permts would be issued; rather, it was clear that
recei pt of requisite permts was a condition of approval.

This is not a proper forumfor A nsted Falls to assail the
Chio EPA's decision to grant a waiver. |Indeed, at ora
argunent, petitioner conceded it was pursuing litigation in a
[ ocal forum Further, any challenge to a section 404 permt
shoul d be brought in district court under the C ean Water Act
inthe first instance. There is no basis in the petitioner's
NEPA- based al | egati ons upon which we can grant relief.

3. Departnent of Transportation Act Section 4(f)

Petitioner contends that the FAA inadequately anal yzed
alternatives under Section 4(f) of the Departnent of Trans-
portation Act, 49 U S.C. s 303(c), because if it had "it would
have ascertained that the anticipated degradati on of Abram
Creek indeed constitutes a use of parkland and public waters
that warrants the full analysis nandated by s 4(f)." "The
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"use' of parklands within the neaning of section 4(f) includes
not only actual, physical takings of such | ands but also
significant adverse indirect inpacts as well."” Allison v. DO,
908 F.2d 1024, 1028 (D.C. Cir. 1990). The Cty alleges that
the "massive filling" and cul verting of Abram Creek woul d
seriously damage the creek's "use as a ... habitat," its
"aesthetic value," and also "crush its wildlife." Jdnsted Falls
contends that the FAA declined to engage in the exploration

of nore prudent and reasonable alternatives, or the devel op-
ment of a plan that would minimze the (alleged) harm See

49 U S.C. s 303(c). The Cty contends that the FAA viol ated
section 4(f) because it failed to consider options to deternine
what woul d cause the | east harm However, respondents

contend that the petitioner's section 4(f) argunments are juris-
dictionally barred as the City failed to rai se them bel ow

We are, of course, barred by statute fromconsidering this
argunent if, as the FAA argues, petitioner failed to articulate
it before the agency. 49 U S.C. s 46110(d) ("court may

consi der an objection to an order of the ... Adm nistrator
only if the objection was nmade in the proceedi ng conducted by
the ... Administrator or if there was a reasonabl e ground for

not maki ng the objection in the proceeding"); see also North-
west Airlines, 15 F. 3d at 1120-21; Horizon Air Indus., Inc.
v. DOT, 850 F.2d 775, 780 (D.C. Cr. 1988); Continental Ar
Lines, Inc. v. DOT, 843 F.2d 1444, 1455 (D.C. Cr. 1988).
There is no evidence that A nsted Falls raised this issue
before the FAA. Indeed, the City failed to respond to the
FAA's allegation of waiver in its reply brief. Therefore we
dismiss this claimas jurisdictionally barred.

4. Supplenental EI'S

Petitioner contends that the clains it nakes denonstrate
that there are "significant new circunstances or information
rel evant to environnmental concerns"” that require a supple-
mental EIS. 40 CF. R s 1502.9(c)(21)(ii). The undi scl osed
construction projects allegedly provide a basis for a supple-
mental EI'S, as does the status of the water quality anal yses.
The City argues that these "new circunstances” are especial -
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ly significant where, as here, they go directly to non-
conpliance with the purpose and substantive requirenents of
the G ean Air Act and the Clean Water Act.

As respondents point out, nuch of what O nsted Falls dubs
"new' is not. It was all known to the FAA prior to the
i ssuance of the Record of Decision. A supplenental EISis
only required where new information "provides a seriously
different picture of the environnmental |andscape.” E.g. Ws-
consin v. Winberger, 745 F.2d 412, 418 (7th G r. 1984)
(enphasis in original). Gven our rejection of the City's other
clains, there sinply is not significant new information, and
t he | andscape i s unchanged. The decision to undertake a
suppl enental EIS is subject to a "rule of reason.”™ Marsh v.
Oregon Natural Resources Council, 490 U. S. 360, 374 (1989).
Petitioner nmust show that it was arbitrary and capricious for
the respondents not to undertake a supplenental EIS. The
City has failed to neet its burden.

I1'l. Conclusion

Reading its filings before this Court generously, we hold
that the City of Ansted Falls alleged sufficient harmto itself
as a city to have standing. Reaching the nmerits, we reject
each of the petitioner's clainms. The FAA's determ nation
that NOx em ssions fromthe CLE airport redevel opnent
woul d be de minims was not arbitrary and capricious. A m
sted Falls' NEPA claimis in essence a collateral attack on the
under | yi ng substance of the |ocal environnental authorities’
determ nations. As the FAA was entitled to rely on these
determ nations, the City's NEPA claimis w thout nerit. The
City's claimunder the DOT Act is barred because it had not
been rai sed previously. Gven our findings, the FAA s deci-
sion not to undertake a supplenental EIS was not arbitrary
and capricious. The petition for review is denied.
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