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Bef ore: Edwards, Henderson, and Garland, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: A E. Staley Manufacturing Com
pany petitions for review of a final order of the Occupationa
Safety and Health Revi ew Conm ssion (OSHRC). The Com
m ssion found that Staley conmtted 89 willful violations of 29
C.F.R s 1910.307(b) (the "hazardous | ocations standard"),
whi ch mandates that electrical equipnment in hazardous | oca-
tions be approved for use in such |locations. OSHRC al so
concluded that Staley commtted two willful violations of 29
C.F.R s 1910.1200(h) (the "hazard comuni cati on stan-
dard"), which requires enployers to provide enployees wth
effective informati on and training regardi ng hazardous chem -
cals in their work areas. Staley does not dispute that it
conmmtted the violations, but contends that the Conm ssion
erred in deeming themw llful. Finding no error, we deny the
petition for review

Staley is a corn refiner that produces corn starch, corn oil,
fructose, and dextrose at a nunber of facilities. This case
concerns Staley's Decatur, Illinois plant. 1In 1990, the plant
i ncl uded over 130 buil dings and had approxi mately 833 hourly
enpl oyees. In July of that year, the Cccupational Safety and
Heal th Administration (OSHA)1 began an inspection of the

1 As the Suprene Court has explained, the OSH Act "assigns
distinct regulatory tasks to two different adm nistrative actors”:
the Secretary of Labor and OSHRC. Martin v. OSHRC, 499 U.S.

144, 147 (1991). The Secretary, who has del egated certain statuto-
ry duties to OSHA, is responsible for setting and enforci ng work-
pl ace health and safety standards. |If the Secretary determ nes
that an enployer is not conplying with a standard, she is autho-
rized to issue a citation and assess a penalty. 29 U S.C. ss 658,
659. OSHRC is responsible for "carrying out adjudicatory func-
tions" under the Act. 1d. s 651(b)(3). |If an enployer contests a
citation, an ALJ appointed by the Conmm ssion makes an initial
deci si on, which becones a final order of the Conm ssion unless it
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pl ant, pronpted by a May 1990 acci dent in which an enpl oyee
was fatally asphyxiated. As a result of the inspection, the
Secretary of Labor, acting through OSHA, issued two sets of
citations alleging hundreds of violations of the Qccupationa
Safety and Health Act ("OSH Act"), 29 U S.C. ss 651-678

One set of citations alleged violations of safety standards,
i ncludi ng the hazardous | ocations standard, 29 C F. R

s 1910.307(b). The other set charged violations of health
standards, including the hazard comuni cati on standard, id.
s 1910. 1200(h), and the asbestos standard, id.

s 1910.1001(j)(2), (k)(1).

Partial settlenments led to the withdrawal of all citations for
non-willful violations. Staley contested the remaining 177
safety and four health citations, and the Conmm ssion assi gned
an Adm nistrative Law Judge (ALJ) to hear the case. The
ALJ upheld 171 of the safety citations and all four of the
health citations. However, he concluded that only 87 of the
safety violations (all for hazardous |ocations) and two of the
health violations (both for asbestos) were willful. He found
the remaining violations, including the two violations of the
hazard communi cati on standard, to be serious but not willful.2
Both parties appealed the ALJ's decision to OSHRC

The Conmission affirmed all of the ALJ's findings of
violations, as well as all of his findings of willfulness. In
addition, it upgraded several violations fromserious to willful,
i ncluding two further hazardous | ocations violations (naking a
total of 89) and the two hazard comuni cation violations
(which it grouped as one for penalty purposes). In finding
wi | | ful ness, the Conmi ssion relied on evidence that previous

grants discretionary review. Id. s 661(j). Both enployers and the
Secretary may seek review of Comm ssion orders in the courts of
appeals. 1d. s 660(a), (b).

2 An enployer guilty of a "serious" violation of a health or
safety standard "shall be assessed a civil penalty of up to $7,000 for
each such violation." 29 US. C s 666(b). An enployer who "will-
fully or repeatedly” violates such a standard, however, "may be
assessed a civil penalty of not nore than $70,000 for each violation
but not less than $5,000 for each willful violation." 1Id. s 666(a).
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dust explosions, internal audits, and a survey by the Nati onal
Institute for QOccupational Safety and Health had put Staley

on notice of serious safety and health problens, including the
| ocation of non-approved electrical equipnent in the vicinity
of combustible dust and a | ack of enpl oyee training concern-

i ng dangerous chemicals. The Comm ssion concl uded t hat
Staley's continued failure to take corrective action in the face
of these wi despread problens supported a determ nation of
willfulness. A E Staley Mg. Co., 19 O S.H Cas. (BNA) 1199,
1221-22 (OSHRC 2000). Staley then filed a petition for
reviewin this court pursuant to section 10(c) of the OSH Act,
29 U.S.C. s 659(c).

A review ng court nust uphold the factual findings of the
Conmmi ssion if they are "supported by substantial evidence on
the record considered as a whole,” 29 U S.C. s 660(a), and
must uphold its other conclusions as |long as they are not
arbitrary, capricious, an abuse of discretion, or otherw se
contrary to law, 5 U S.C s 706(2)(A). See Anthony Crane
Rental, Inc. v. Reich, 70 F.3d 1298, 1302 (D.C. Gr. 1995).
Moreover, "[w e defer to the Secretary's interpretation of the
Act and regul ati ons, uphol ding such interpretations so | ong as
they are consistent with the statutory |anguage and ot herw se
reasonable.” 1d. (citing Martin v. OSHRC, 499 U S. 144,
150-51 (1991)).

Stal ey does not contest the Conmission's findings that it

conmmitted serious violations of the OSH Act. It disputes
only the findings that the 89 hazardous | ocations and two
hazard communi cation violations were willful. In the OSH

Act context, a willful violation is "an act done voluntarily wth
either an intentional disregard of, or plain indifference to, the
Act's requirenents."” Kaspar Wre Wrks, Inc. v. Secretary

of Labor, 268 F.3d 1123, 1127 (D.C. Cir. 2001) (quoting Conie
Constr., Inc. v. Reich, 73 F.3d 382, 384 (D.C. Cr. 1995)). The
Conmi ssion based its findings of willfulness on its determ na-
tion that Staley was plainly indifferent to the requirenents of
the Act.

Page 4 of 19
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Stal ey argues that the Conm ssion conmitted two errors in
deeming its violations willful. First, Staley contends that
substanti al evidence does not support the Conm ssion's de-
term nation that the conpany was plainly indifferent to its
vi ol ati ons of OSHA standards. Second, with respect to the
hazardous | ocations standard, Staley maintains that even if
there were evidence of its plain indifference to that standard,
the Conmission legally erred in finding willful ness w thout
finding that the conpany knew of each specific violation cited
by OSHA. W consider these two argunents in Parts |1
and 1V bel ow

The Conmi ssion found Staley willful because it denon-
strated plain indifference to its violations of the standards
requiring it: (1) to use only approved el ectrical equipnment in
hazardous | ocations, and (2) to train and informits enpl oyees
regardi ng hazardous chemcals in their work areas. Staley
mai ntains that there is an absence of substantial evidence to
support findings of plain indifference with respect to either
standard. We disagree.

A

The 89 violations of the hazardous | ocations standard, af-
firmed by the Commi ssion and undi sputed by Stal ey, al
i nvol ved the presence of non-approved electrical equipnent in
Class Il, Division 2 locations.3 The equipnent at issue
i ncl uded exposed wiring, bulbs w thout protective gl obes, and
i nproperly sealed junction boxes--all potential ignition

Page 5 of 19

3 Cdass Il, Dvision 2 locations include | ocati ons where "dust

may be in suspension in the air as a result of infrequent malfunc-

tioning of handling or processing equiprnent, and dust accunul a-

tions resulting therefrommay be ignitible by abnormal operation or

failure of electrical equipnent,"’

ment." 29 C.F.R s 1910. 399.

as well as locations "where dust
accunul ations mght formon or in the vicinity of electric equip-
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sources for conbustible dust. The evidence of Staley's plain
indifference to those violations is as foll ows.

In May 1987, Staley conducted a nmock OSHA inspection
and found unsafe electrical equipnent in places that Stal ey
considered Class Il, Division 2 locations, including the el eva-
tors and Buildings 9, 44, and 75--all places in which OSHA
i nspectors subsequently found violations at issue in this case.
Joi nt Appendix (J.A ) at 325, 327-28, 339. Two years later, in
April 1989, an internal audit conducted by Staley safety
engi neer Ken Page turned up nore instances of unprotected
el ectrical equipnment in hazardous |ocations. Page's handwit-

ten report warned that Building 44 had "literally gone to hel
i n a handbasket"” and contai ned "hundreds of safety type
violations." J.A at 361. Page testified that those viol ations

i ncl uded uncovered el ectrical boxes and exposed wires. Sup-
pl emental Appendix (S.A ) at 47-48. He recommended that a

wal | -to-wall audit of the plant be conducted as soon as possi-
ble, and noted that Staley's potential liability for OSHA
penalties was very high. J.A at 361-62.

Page's recommendation for a wall-to-wall audit was not
approved. Page testified that his supervisor, Lynn El der
director of Staley's departnent of environnmental sciences and
safety, told Page that he had advi sed Bob Jansen, corporate
vi ce president of operations, of Page's findings. Jansen
reportedly replied that he was aware of the problens in the
pl ant, but that another Staley project had priority. Page also
testified that Elder told himthat he should not distribute his
report because "the | egal departnment would crucify us.”

I nst ead, El der suggested that Page's report be either de-
stroyed, or stanped "privileged and confidential" and sent to
the | egal departnent. Page, however, did not destroy the
report. He kept a copy for hinself and gave copies to three
others, including Bob Trent, Decatur's chief of plant protec-
tion, and JimBrinkneyer, the corporate industrial hygienist.
El der did pernmit Page to make an oral presentation to plant
staff during which he explained his findings in detail. But
El der assigned anot her auditor, J.B. Wbb, the supervisor of
the Decatur safety department, to revise Page's witten re-
port. The revised report substantially toned down Page's

Page 6 of 19
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| anguage and onmitted references to hundreds of the specific
el ectrical and safety violations that Page had observed. J.A
at 363-65; S.A at 38-43, 51-52.

In May 1989, a major dust explosion and fire occurred at
the Decatur plant. It was not the first: other explosions and
fires had occurred in several buildings over the years. 1In the
same nmonth, an insurance | oss-control report for Building 44
not ed open el ectrical junction boxes, and warned that "[m ois-
ture, lint, dust and conbustible materials can easily cone in
contact with the exposed wiring and create a potential igni-
tion." S.A at 10-11, 56-58. The followi ng year, after the
fatal May 1990 accident, Staley's president instructed Page to
conduct another audit of the plant. Page submitted a report
that identified exposed wires, conduits, breaker boxes, junc-
tion boxes, and bul bs in hazardous | ocations. The |ocations
again included the elevators and Buildings 9 and 75. J.A at
122, 373-74, 390, 417-19; S. A at 59-67.

Two nonths | ater, OSHA conducted the inspection that
resulted in the findings of 89 violations of the hazardous
| ocations standard. That inspection also reveal ed that many
of Staley's supervisory personnel were not properly trained
regardi ng the hazards presented by Cass Il, Division 2
areas. Some were not even aware that the areas they
supervised were classified |ocations. Qhers received no
training on the classification of areas or the requirenments for
such areas. For exanmple, Mchael Slinbarski, the plant
operations manager, had not been trained concerning the
hazardous | ocati ons standard and, with one exception, did not
know whi ch areas of the plant were classified. J.A at 269-70.
Shift coordi nators Gordon Green and Ron Young were al so
untrained on the standard and unaware that faulty electrica
equi prent coul d produce dust explosions. J.A at 283-89,
304-05. Even electricians |acked training regarding the exis-
tence of classified hazardous locations in the plant. S. A at
183.

We agree with the Conmmi ssion that the evidence just
recited constitutes substantial evidence that the 89 hazardous
| ocations violations were part of a pattern or practice of plain

Page 7 of 19



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1530 Document #691174 Filed: 07/23/2002  Page 8 of 19

indifference to violations of that standard. A E. Staley Mg.
Co., 19 OS. H Cas. (BNA) at 1222.4 The series of interna
reports between 1987 and 1990 put Stal ey on notice of unsafe

el ectrical equipnment in hazardous |ocations, and of the persis-
tence of that problemover the years covered by those

reports. A series of dust explosions and fires, although not

t hensel ves caused by faulty electrical equipnment, also put the
conpany on hei ghtened notice of the dangers of conbustible
dust. Yet despite this notice, the conpany failed to train its
enpl oyees about such hazards, attenpted to suppress Page's
internal audit report, and ignored his recomendati ons for
correction. Wthin nonths of Page's last audit, OSHA in-
spectors found the sane kinds of unsafe equi pnent in nmany

of the sane |ocations that Page did. This evidence is nore
than sufficient to sustain the Conmi ssion's determ nation of
willfulness. See, e.g., Caterpillar, Inc. v. OSHRC, 122 F.3d
437, 441 (7th Cr. 1997) (holding that the fact that an enpl oy-
er "rejected or ignored the recomendati ons of the very

person” it had asked to make safety recommendati ons showed
plain indifference to enpl oyee safety).

Staley's principal attacks on the sufficiency of the evidence
require only brief mention. First, the conpany contends that
the 89 violations were too few to denonstrate plain indiffer-
ence, as the equi pnment involved represented only a smal
percentage of all of the conpany's electrical equipnment. That
is not an adequate defense. Even a single violation of the
OSH Act may be found willful, regardless of whether the
wor kpl ace is otherw se safe. See Kaspar Wre Wrks, 268
F.3d at 1128 (hol ding that an enpl oyer cannot "contend that
it was entitled to rely on its lack of prior violations to
undermne a finding of willfulness," because then "an enpl oy-
er with no prior citations could choose to violate a regul atory
obligation without risking a finding of willfulness"); Valdak
Corp. v. OSHRC, 73 F.3d 1466, 1469 (8th G r. 1996)

4 The Conmi ssion specifically found that the hazardous | oca-
tions violations "have a simlar factual basis and are reflective of a
pattern or practice by Staley of ignoring the hazard of expl osive
dust."” 19 O S.H Cas. (BNA) at 1213 n.28.
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Stal ey al so argues that Page's report did not heighten its
awar eness of safety problens at Decatur because his hand-
witten notes were never given to plant staff. As described
above, there is substantial evidence to the contrary: Page
gave his notes to both Bob Trent and Ji m Bri nkneyer; they
were read by his supervisor, Lynn Elder; they were orally
reported by Elder to vice president Jansen; and Page re-
counted themin a detailed oral presentation to the staff.

That know edge is properly inmputed to the conpany. See
Caterpillar, Inc. v. Herman, 154 F.3d 400, 402 (7th Cr. 1998).
Moreover, to the extent that Page's report was not nore

wi dely dissemnated, it was only because El der directed that

it not be distributed, and that a revised report--omtting
references to hundreds of specific violations--be distributed
instead. S.A at 38-43, 51-52. Such willful blindness is no
defense at all. See United States v. Schnabel, 939 F.2d 197,
203 (4th Gr. 1993).

Finally, Staley argues that the Conm ssion ignored evi-
dence of its good faith efforts to conply with the hazardous
| ocations standard, pointing specifically to its plant-w de
(joint) safety commttee and to the 25 separate departnenta
safety conmttees that were scheduled to nmeet nonthly to
address safety issues. The joint conmttee, however, |acked
authority to initiate or direct corrective action, while the
departnmental safety conmttees held their neetings only half
the tine. S A at 115-16. Moreover, the record shows that
many nenbers of the departnmental committees were dis-
mayed at Staley's safety program rmany resigned because
safety problenms were not corrected, neetings were cancel ed,
and nmanagenment either did not attend neetings or sent
di fferent managers each nonth. S. A at 103-04, 120-21. Far
from bei ng evidence of good faith, then, the record of Staley's
safety conmttees offers only further evidence of the conpa-
ny's plain indifference to its violations of safety standards.

B
Stal ey al so contends that substantial evidence does not

support the Conm ssion's deternmination that the conpany
exhibited plain indifference to the two hazard conmuni cati on

Page 9 of 19
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viol ations. Those violations were: (1) failing to provide haz-
ard comuni cation training for twelve substances (including

silica sand, filteraid,5 asbestos, and feed dust) for which Stal ey
did not have material safety data sheets (MSDSs);6 and (2)
failing to train enpl oyees regardi ng the nmeani ng of the

hazard comuni cation synbols used on the conpany's ethy-

| ene oxi de, propyl ene oxide, caustic, and sulfuric acid storage
tanks. The evidence of Staley's plain indifference is as

fol | ows.

In Novenber 1988, the Decatur plant's joint health and
safety conmmttee warned of serious deficiencies in Staley's
hazard comuni cation program In a nenorandum the
conmittee noted that bags of filteraid were strewn around
and that the material was tracked all over Building 11--one
of the buildings specifically named in OSHA' s 1990 hazard
communi cation citation. The conmttee further noted that
"[bJuilding personnel need to be trained on the danger of this
product."” A E Staley Mg. Co., 19 O S.H Cas. (BNA) at
1204; S. A at 22.

In March 1989, the National Institute for Gccupational
Safety and Health (N OSH) conducted an eval uation of health
hazards at the Decatur plant. N OSH industrial hygienists
observed that Stal ey enpl oyees were inproperly trained with
respect to the hazards of toxic chemicals. N OSH al so found
t hat enpl oyees di sregarded an al armthat sounded when
et hyl ene oxi de and propyl ene oxide | eaked into the air, that
they did not have inmedi ately avail able respirators, and that
they engaged in work practices that increased their exposure
to chemicals. S. A at 3-5. Following its evaluation, N OSH

5 Filteraid is the generic nane for a filtering material used in
t he beverage industry. Staley's filteraid is conposed |argely of
silica, exposure to which may result in silicosis, a potentially life-
threatening lung disease. See A E Staley Mg. Co., 19 O S. H Cas.
(BNA) at 1204 n. 10, 1205 n.13.

6 The hazard communication standard requires enployers to
make available to their enployees MSDSs for hazardous chenical s
in the enployees’ work areas. 29 CF. R s 1910.1200(h)(2)(iii). An
MSDS nust contain detailed information about the physical charac-
teristics and health hazards of the chemical. 1Id. s 1910.1200(g)(2).

sent J.B. Webb, the Decatur safety supervisor, a sunmary of
its findings:

[We feel there is significant potential for chem cal over-
exposures in the starch reaction area, and possibly

t hroughout the starch stream This appears to be due to
i mproper work practices, poor managenent oversight,

and enphasi s of production over worker safety. Includ-
ed anong the chemicals used in this area are ethyl ene
oxi de, propylene oxide, and vinyl acetate. Ethylene ox-
ide is currently regul ated as a cancer hazard by [ OSHA].
Propyl ene oxide is very simlar in chemcal structure to
et hyl ene oxide and is currently being eval uated by

NIOSH with regard to potential carcinogenicity.... In
addition, lack of training and demand for product seens
to have circunmvented nmeasures which were specifically
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i npl enented to reduce potential exposure.
S. A at 5.

Ken Page's April 1989 audit disclosed further serious defi-
ciencies in enployee training regardi ng hazardous sub-
stances. Page noted that hazardous chem cals were not
properly | abel ed, annual training was not being conducted in
several buil dings, and enpl oyees | acked access to MSDSs.

He al so observed large quantities of filteraid on the floor of
two buil dings, including Building 11, and continui ng probl ens
with the material in athird. AE Staley Mg. Co., 19 OS H
Cas. (BNA) at 1205; J.A at 341-45, 347-48, 350-53, 359-60.
A second auditor, Robert More, notified his supervisor about
the results of the audit and the presentati on Page made to

pl ant staff:

The staff was told that the Hazard Conmuni cations
Conpl i ance, Respiratory Protection Conpliance, and
Hazardous Material Control had deteriorated since we

| ast conducted such a survey (1986). In our opinion, an
OSHA i nspection pronpted by the NICSH visit could
potentially result in the assessment of major penalties.

S.A at 6 (enphasis added).

Not wi t hst andi ng t hese war ni ngs, Stal ey managenent told
Page that conpleting another project had priority over cor-

recting the problens he had identified. A year later, when
Page undertook another audit following the fatal May 1990
accident, he found that containers of hazardous materials
were inmproperly labeled in two buildings, updated MSDSs

were absent in two buildings, and hazard communi cation

trai ning had not been conducted for years. Page received no
feedback from Stal ey regarding his May 1990 report. J.A at
400, 406, 415; S. A at 43, 87.

As noted above, when OSHA inspected the plant in July
1990, it cited Staley for failing to train enpl oyees regardi ng
twel ve hazardous substances for which Staley did not have
MBDSs, including silica sand, filteraid, asbestos, and feed
dust; and for failing to train enpl oyees concerning the sym
bol s used to | abel the ethyl ene oxide, propylene oxide, caustic,
and sul furic acid storage tanks. The inspection found that
many of Staley's managers had received little or no training
about OSHA conpliance, and that both managers and hourly
enpl oyees were untrained regarding the cited hazardous
chemicals. MSDSs were nostly either unavail able or kept in
| ocked offices. O particular concern, enployees working in
the vicinity of hazardous chemi cals |ike ethyl ene oxide and
propyl ene oxi de were untrained in the |abeling system and
had no idea what the colors and nunbers neant. As a
consequence, they were unaware of the hazards posed by the
chemicals and of how to protect thenselves. J.A at 186-207,
234-40, 277, 298; S.A at 105-14, 169-86.

We again agree with the Conm ssion that this record
evidence is nore than sufficient to sustain its findings that
Staley was plainly indifferent to its violations of the hazard
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communi cation standard. The N OSH eval uation and inter-

nal surveys and audits gave Stal ey a hei ght ened awareness of
its hazard conmuni cation problens, including problens with

the specific chemcals for which Staley was later cited. Yet,

t he conpany responded unappreciatively to those warni ngs

and substantially failed to ensure the required training of its
managers and enpl oyees. In the Conmi ssion's words, "Sta-

| ey’ s HazCom program renmai ned grossly deficient." A E.

Staley Mg. Co., 19 OS.H Cas. (BNA) at 1205.
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Stal ey seeks to mininmze the scope of its failure by noting
that the training violations concerned "only" 15 of 120 buil d-
ings and 12 of 1200 hazardous materials used at the Decatur
plant. As we have al ready noted, however, an otherw se safe
wor kpl ace does not prevent findings of willfulness with re-
spect to those violations that do occur. Moreover, five of the
chemicals cited in the two health violations--ethyl ene oxide,
propyl ene oxi de, sulfuric acid, asbestos, and silica--are anong
Staley's "nmean fifteen" chemcals, the nost dangerous in the
plant. Al five may produce acute or chronic health effects in
exposed enpl oyees. S. A at 22-23, 838-89; see 29 CF.R
s 1910.1200(c). Accordingly, Staley's effort to mninmze its
violations of OSHA' s health standards is unavailing, and we
concl ude that the Conmi ssion was justified in describing
Staley's attitude toward its violations as "plain indifference
to[ ] the Act's requirenents.” Kaspar Wre Wrks, 268 F.3d
at 1127.

IV

Staley's second major argunment is that, even if it was
plainly indifferent to the requirements of the OSH Act, its
violations of the hazardous |ocations standard were not wllful
because it was unaware of the specific conditions for which it
was cited. There is no evidence in the record, Staley notes,
that its managenent knew of the precise uncovered el ectrica
boxes and exposed wires di scovered by the OSHA inspectors
Al t hough these conditions were of the sane kind and in the
same |l ocations as problens found in earlier internal audits,
Stal ey stresses that OSHA cannot prove that they were the

same pieces of nonconpliant equipment. In the conpany's

view, "inplicit to a finding of willfulness is enployer know -
edge of the existence of a condition, an awareness that the
condition does not neet the Act's requirenments ..., and a
consci ous decision not to correct the condition...." Staley
Br. at 14.

Staley offers little support for this position, and we reject
it. The OSH Act authorizes its nost severe civil penalties for
any enmployer who "willfully" violates a health or safety
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standard. 29 U S.C. s 666(a); see supra note 2. The Act

does not itself define "willfully.” 1In its decision below the
Conmmi ssion, citing its own precedents, defined a willful viola-
tion as one "committed with intentional, know ng or voluntary
di sregard for the requirenents of the Act, or with plain

i ndifference to enpl oyee safety." A E. Staley Mg. Co., 19
O S H Cas. (BNA) at 1202 (quoting Falcon Steel Co., 16

O S.H Cas. (BNA) 1179, 1181 (OSHRC 1993), and A. P.

O Horo Co., 14 O S H Cas. (BNA) 2004, 2012 (OSHRC 1991))
(enphasi s added).7 Under this definition, "plain indifference"
to violations of the Act is an alternative to "know ng or

vol untary disregard" (also referred to as "consci ous disre-
gard"), and willful ness can be inferred from evidence of plain

i ndifference w thout direct evidence that the enployer knew

of each individual violation. See also A.E. Staley Mg. Co., 19
O S H Cas. (BNA) at 1202 (describing the "state of m nd"
required as "conscious disregard or plain indifference for the
safety and health of enpl oyees"” (citing General Mdtors, 14

O S.H Cas. (BNA) at 2168)).

Stal ey seeks to underm ne the Commi ssion's fornulation by

pointing to a definition of "willfully" that this court has often

cited in OSH Act cases: "an act done voluntarily with either
an intentional disregard of, or plain indifference to, the Act's
requi renents." Kaspar Wre Wrks, 268 F.3d at 1127 (quot -

ing Conie Constr., 73 F.3d at 384). Placing great stress on
the location of the word "voluntarily"” in the Kaspar Wre
Works formul ati on, Staley contends that this definition re-

qui res that an act be both voluntary and done with plain
indifference to be regarded as willful. Mreover, for a viola-
tion to be "voluntary," Staley insists, the conpany's manage-
ment nust know that the specific piece of equipnent at issue
was nonconpliant and then nust decide not to correct it.

7 Accord Branham Sign Co., 18 OS.H Cas. (BNA) 2132, 2134
(OSHRC 2000); Pepperidge Farmlinc., 17 O S H Cas. (BNA) 1993,
1998 (OSHRC 1997); J.A Jones Constr. Co., 15 O S.H Cas. (BNA)
2201, 2209 (OSHRC 1993); Ceneral Mtors Corp., Electro-Mtive
Div., 14 OS H Cas. (BNA) 2064, 2068 (OSHRC 1991).
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The Secretary of Labor agrees that Kaspar Wre Wrks
applies here, but she does not regard its definition of wllful
as different fromthat applied by the Comm ssion. In the
Secretary's view, as in the Conm ssion's, there are two
prongs to the definition: conscious disregard and plain indif-
ference. Only the fornmer requires direct evidence that the
enpl oyer knew of the specific nonconplying condition. If
proven, plain indifference substitutes for know edge of the
specific condition as a neans of inferring the enployer's
willful intent.

Because the OSH Act is silent as to the meaning of
"willful,” we are required to defer to the Secretary's interpre-
tation as long as it is reasonable. Anthony Crane Rental, 70
F.3d at 1302 (citing Martin, 499 U S. at 150-51). \Where "the
Secretary and the Conmi ssion agree, there is no question but
that we nust accord deference to their joint view" RAG
Cunberl and Res. LP v. Federal Mne Safety & Health
Revi ew Commi n, 272 F.3d 590, 596 (D.C. Cir. 2001) (referring
to a parallel statutory scheme under the Mne Act). W find
that joint view reasonable in this case.

The use of a state of mind |ike plain indifference as a
substitute for know edge of a specific condition is well recog-
nized in other legal contexts.8 |In Daskalea v. District of
Col unbi a, for exanple, this court held that the District of
Col unbia was "deliberately indifferent” to, and hence |iable
under 42 U.S.C. s 1983 for, its jail guards' sexual abuse of a
femal e prisoner--even w thout evidence that District policy-
makers knew of the harassnment of the particular prisoner
227 F.3d 433, 441-43 (D.C. Gr. 2000). |In Daskalea, indiffer-
ence was proven by evidence that the District had been on
notice of prior incidents against other prisoners, that simlar

8 See, e.g., MGnty v. New York, 193 F.3d 64, 69 (2d Cr.
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(holding that to prove a willful violation of the Age Discrimnation in
Enpl oynment Act, evidence of "reckless disregard" is an alternative

to evidence of actual know edge); Saba v. Conpagni e Nationale

Air France, 78 F.3d 664, 667 (D.C. Cr. 1996) (holding that "reckless

di sregard” is equivalent to "willful msconduct” for purposes of
[iability under the Warsaw Conventi on).
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i nci dents nonet hel ess continued, and that the District failed to
train or supervise its officers adequately. 1d. The parallels
to the evidence of Staley's indifference, as recounted in Part
1l above, are obvious.

Staley notes that in many cases under the OSH Act,
enpl oyers have been found liable for willful violations where
they "were aware of the requirenments of the standard and
t he nonconpliant condition, but deliberately chose not to
comply with the requirenents.” Staley Br. at 13 (enphasis
added) (citing Donovan v. WIlliams Enters., Inc., 744 F.2d
170, 179-80 (D.C. Cir. 1984), and Conie Constr., 73 F.3d 382).
Stal ey's observation is correct, but nondispositive. The fact
that cases have found wi |l ful ness where both kinds of know -
edge were proven does not mnean that both are required.
Staley points to no case in which, although an enpl oyer was
plainly indifferent to conpliance with an OSHA standard, a
viol ation was found non-wi || ful because the enployer did not
know of the specific unlawful condition. Indeed, Staley con-
cedes that many OSH Act cases have found violations wllful
even w t hout evidence that the enployer was aware of the
applicable standard.9 1In those cases, plain indifference sub-
stituted for enployer know edge, even though the cases pro-
clained--as Staley proclainms with respect to know edge of
conditions--that "there nust be evidence that an enpl oyer
knew of an applicable standard.” WIlIlianms Enters., Inc., 13
O S.H Cas. (BNA) 1249, 1257 (OSHRC 1987); see id. (stating

9 See Valdak, 73 F.3d at 1269 ("Val dak's cl ai ned i gnorance of
t he OSHA standard does not negate a finding of willfulness. WII-
ful ness can be proved by "plain indifference' to the Act's require-
ments."); Georgia Elec. Co. v. Marshall, 595 F.2d 309, 320 (5th Cr.
1979) (rejecting the claimthat a conpany "cannot be held liable for
willfully violating provisions of which it was unaware,” and hol di ng
that it "is precisely because the Conpany made no effort whatsoev-
er to make anyone with supervisory authority ... aware ... that
t he Conpany can be said to have acted with plain indifference and
thereby acted willfully"); Staley Reply Br. at 4 (agreeing that
"plain indifference is applicable in situati ons where the enpl oyer
did not know of the standard's requirenents but had a reckl ess
di sregard for enpl oyee safety").



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1530  Document #691174 Filed: 07/23/2002  Page 17 of 19

t hat evi dence of "reckless disregard" can substitute for evi-
dence of "familiarity with the standard's terns").

Mor eover, al though Stal ey cannot point to a case that
directly supports its position, the Secretary of Labor can
point to several that support hers. One is Kaspar Wre
Wrks itself. In that case, we upheld the Conm ssion's
finding that Kaspar conmtted hundreds of willful violations
of the OSH Act by failing to record serious injuries on an
OSHA reporting form The Conmi ssion noted the vol une of
vi ol ati ons, the seriousness of the unreported injuries, and the
abundant evi dence of Kaspar's actual know edge of what was
requi red under OSHA's reporting regul ations. Kaspar Wre
Works, 268 F.3d at 1126. Al though the enpl oyer clai ned
that it had not purposely changed its recordkeepi ng practices
to omt the injuries, we held that "[f]romthis evidence, the
Conmi ssion coul d reasonably infer" that "Kaspar Wre's
recor dkeepi ng practices underwent a dramatic" and intention-
al change. 1d. at 1128.

Anot her case to which the Secretary directs our attention is
Pepperidge Farmlnc., 17 O S.H Cas. (BNA) 1993, 1998
(OSHRC 1997). In that case, the Conmm ssion again found
t he enpl oyer to have committed nunmerous willful violations of
the Act by failing to report occupational injuries. The Com
m ssion deenmed the violations willful notw thstanding that "no
one at Pepperidge checked the accuracy” of the firms report
form-and thus, in Staley's ternms, notw thstanding that the
conpany | acked know edge of the specific cited conduct. 1d.
at 1999. WIIful ness was established by evidence that, de-
spite the fact that its officials had a "hei ghtened awareness”
of OSHA recordkeepi ng requirenents, the enployer failed to
provide basic training to those making the entries and "nade
no attenpt to remedy” the recordkeepers' |ack of understand-
ing. 1d. at 2000. The parallels to Staley's conduct are, again,
obvi ous.

Ironically, given its focus on the Kaspar Wre Wrks
formulation, Staley's principal response to the Secretary's
citation of Kaspar Wre Wrks and Pepperidge Farmis to
suggest that the Conm ssion decided themwongly. Staley
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Br. at 21. Since this court affirmed Kaspar Wre Wrks, that

is not a winning argunent. Alternatively, Staley argues that
recor dkeepi ng cases should be treated differently from equi p-
ment cases. But since both involve violations by omssion, it
is reasonable for the Secretary and the Comm ssion to regard
themas of a piece. Indeed, we see little distinction between
Kaspar Wre Wrks and Pepperidge Farm where the willful
violations were failures to include serious injuries in reports,
and this case, where the violation was a failure to use only
approved equi pnent in hazardous | ocations.

Finally, we are al so persuaded by the Secretary's argunent
that, were she not pernmitted to substitute plain indifference
for know edge of specific conditions, cases like this one--in
which the citation is for failing to act rather than for affirma-
tively acting--would be difficult if not inmpossible to prove.
Cf. Saba v. Conpagnie Nationale Air France, 78 F.3d 664,

668 (D.C. Cir. 1996) (noting that, if recklessness were not
permtted as a proxy for intent in Warsaw Convention cases,
"it mght be all too easy for the wongdoer to deliberately
blind hinmself to the consequences of his tortious action").

I ndeed, to adopt Staley's position would be to wite the
doctrine of "willful blindness,” well known in the crimnal |aw,
out of OSH Act enforcenent. That doctrine "allows the jury
to inmpute the el ement of know edge to the defendant if the
evi dence indicates that he purposely closed his eyes to avoid
knowi ng what was taking place around him" Schnabel, 939
F.2d at 203. As we pointed out at oral argunent, under
Staley's fornulation, a conmpany could avoid liability for willful
vi ol ati ons of OSHA standards by literally blindfolding its
safety inspectors: because the inspectors could not see the
unsafe conditions, the conditions could not be regarded as
"voluntary." Although Stal ey's counsel conceded that, under
her client's proposed rule, those violations would not be
willful, she suggested that Staley m ght make an exception
for such an egregi ous case. But both the making of excep-
tions and the crafting of general rules are tasks the statute
del egates to the Secretary, not to Staley. And as |long as
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those rul es are reasonable, as they are here, we are bound to
defer.

\%

The record in this case contains anple evidence that Sta-
ley's violations of the hazardous | ocations and hazard conmu-
ni cati on standards were conmitted with plain indifference to
the requirenents of the OSH Act. The Conmi ssion was
therefore well within its discretion to find those violations
willful and to assess the attendant penalties. Accordingly,
the petition for reviewis

Deni ed.
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