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Deputy Associ ate CGeneral Counsel, and Robert J. Englehart,
Supervi sory Attorney.

Before: Tatel and Garland, G rcuit Judges, and WIIli ans,
Senior Circuit Judge.1

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Antelope Valley Bus Company
petitions for review of a decision and order of the Nationa
Labor Rel ations Board (NLRB). The Board found that the
conpany violated s 8(a)(5) and (1) of the National Labor
Rel ati ons Act (NLRA), 29 U S.C. s 158(a)(5) & (1), by refus-
ing to bargain with the Chauffeurs, Sales Drivers, Ware-
housenen and Hel pers, Local 572, International Brotherhood
of Teansters, AFL-CIO The Board had certified the union
as the collective-bargaining representative of a group of
Ant el ope Vall ey enpl oyees followi ng an el ecti on conducted by
mail ballot. The conpany alleges that the certification el ec-
tion was invalid because sone enpl oyees in the bargaining
unit did not receive their mail ballots, and that therefore its
refusal to bargain with the union did not violate the NLRA
We deny the petition for review and grant the Board's cross-
application for enforcenent of its order

Ant el ope Val |l ey operates a bus conpany that provides
transportation for comuters, tours, and charters. The
length of a bus driver's trip ranges froma few hours to two
weeks or nore. The buses are garaged at the conpany's
facility in Sylmar, California, where enployees report to
check in, process paperwork, and obtain their buses. At the
time of the contested el ection, the conpany enpl oyed approx-
imately 149 drivers.

On August 23, 1999, the union filed an election petition with
the NLRB, seeking to represent Antelope Valley's bus driv-
ers. The parties entered into a stipulated el ection agree-

1 Senior Circuit Judge WIllianms was in regular active service
the tine of oral argunent.
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ment, which specified that the balloting woul d be conducted
by U S Mil. Pursuant to that agreenment, Antelope Valley
posted three standard election notices in the Syl mar dispatch
area in early Septenber, 1999. Each notice advised the

enpl oyees that an el ection would be conducted by mail, and
that "[a] ny person who has not received a ballot by Tuesday,
Sept enber 28, 1999, should inmedi ately contact the El ection
Unit, National Labor Rel ations Board, Region 31, [address

and phone nunber], and request a ballot." Joint Appendix
(J.A) at 242

The conpany provided the NLRB with a list, conmonly
referred to as an Excelsior list,2 of the nanmes and addresses
of enployees eligible to vote. The NLRB mailed ballots to
t hose enpl oyees on Septenber 17, using address |abels pro-

vi ded by the conpany. The ballots were due on Cctober 13,

and the NLRB counted themthe next day. O 149 eligible
voters, 49 cast ballots in favor of representati on by the union
and 46 cast ballots against the union

Antelope Valley filed a tinely objection to the election
al l eging that four eligible enployees--Barbara Camneron,
Ri chard Guzman, Leo Mdlina, and Beverly Strong--did not
receive ballots during the election period. After a hearing, an
NLRB Hearing O ficer rejected the conpany's allegations
regardi ng the four enployees, finding that each had had
adequate notice and opportunity to vote. Antelope Valley
Bus Co., No. 31-RC- 7776, slip op. at 14-15 (Jan. 20, 2000)
("Hearing O ficer Op."). Thereafter, the Board adopted the
findi ngs and recommendati ons of the Hearing O ficer and
certified the union. Antelope Valley Bus Co., No. 31-RC
7776 (Apr. 17, 2000) ("Board Certification Op.").3

2 See Excel sior Underwear Inc., 156 N L. R B. 1236 (1966).
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3 At the hearing, Antelope Valley also alleged that one enpl oyee,

Garret Green, received a ballot too |late to vote in the el ection

Hearing Oficer rejected that allegation on the ground that, inter

The

alia, it was outside the scope of the objection filed by the conpany.

Hearing O ficer Op. at 16. The Board, however, found it unneces-

sary to pass on the allegation regarding Green: because the Board

rej ected the conpany's allegations concerning the other four em



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1405  Document #648567 Filed: 01/04/2002  Page 4 of 13

Foll owi ng certification, the union asked Antel ope Valley to
recognize it as the collective-bargaining representative for the
unit and to begin bargaining. The conpany refused, and the
union filed a charge with the Board. The NLRB' s Cenera
Counsel then issued a conplaint alleging that the conpany's
refusal to bargain constituted an unfair |abor practice in
violation of s 8(a)(5) and (1) of the NLRA.4 In response, the
conpany admitted its refusal to bargain, but argued that the
refusal was not unlawful because certification of the union
had been inproper. The Board granted summary j udgnent
in favor of the General Counsel, holding that Antel ope Valley
had viol ated the NLRA and ordering the conpany to bargain
with the union upon its request. Antelope Valley Bus Co.

331 NL.RB. No. 171 (2000).

Ant el ope Vall ey seeks review of the Board' s final decision
and order. It does not dispute that the use of a mail ball ot
was appropriate in this case. It contends, however, that the
Board's refusal to overturn the election in light of the failure
of four enployees to receive ballots conflicts with prior
NLRB precedent and i s unsupported by substantial evidence.

The conpany further contends that the Board shoul d have
used additional procedures to ensure that all eligible voters

pl oyees, the allegation regarding Geen could not affect the outcone
of the election. Board Certification Op. at 2 n.1. W find it
unnecessary to consider the claimregarding Geen for the sanme
reason.

4 Section 8(a) states, in relevant part:
It shall be an unfair |abor practice for an enpl oyer--

(1) tointerfere with, restrain, or coerce enployees in the
exercise of the rights guaranteed in [NLRA s 7];

(5) to refuse to bargain collectively with the representatives
of his enpl oyees. ...

29 U.S.C s 158(a) (1994). NLRA s 7 guarantees enployees "the

right to self-organization, to form join, or assist |abor organizations,
... and to engage in other concerted activities for the purpose of

col l ective bargaining or other mutual aid or protection.. 29

U S C s 157 (1994).

received their election ballots. W consider these three
argunent s bel ow.

Ant el ope Valley maintains that the Board msapplied its
controlling precedents in rejecting the conpany's objection to
certification of the union. W review Board decisions in part
to determ ne whether "the Board acted arbitrarily or other-
wi se erred in applying established law to the facts of the
case." International Union of Electronic, Electrical, Sala-
ried, Mach. & Furniture Workers v. NLRB, 41 F.3d 1532,

1536 (D.C. Cir. 1994) (internal quotations omtted). The
Board "cannot ignore its own rel evant precedent but nust
explain why it is not controlling." See BB &L, Inc. v.
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NLRB, 52 F.3d 366, 369 (D.C. Cr. 1995). However, it is not
necessary for the Board to distinguish a precedent expressly
if the grounds for distinction are readily apparent. See
Glbert v. NLRB, 56 F.3d 1438, 1445-46 (D.C. Cr. 1996).

In determining the validity of the election in this case, the
Hearing Oficer relied on the "adequate notice and opportuni -
ty to vote" test of Lento Construction, Inc., 283 N L.R B.

459, 460 (1987). In Lento, the Board upheld an el ection
notw t hstandi ng that a nunber of eligible voters either did

not go to the polls or arrived after the polls were closed. 1d.
at 459. "We will issue certifications,” the Board held, "where

there is adequate notice and opportunity to vote and enpl oy-
ees are not prevented fromvoting by the conduct of a party
or by unfairness in the scheduling or nechanics of the
election.” 1d. at 460.

Ant el ope Vall ey argues that Lento is an inappropriate
precedent for this case, because it arose in the context of a
chal l enge to a manual rather than mail ball ot and because the
chal | enge there did not involve nonreceipt of a ballot but
rather the claimthat too few eligible voters had voted for
themto be considered "representative"” of the entire unit.

But there is nothing that conpels the Board to restrict the
Lento test to the circunstances of that case. Nor is there
anyt hi ng unreasonabl e about the Board equating a failure to
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go to the polls with a failure to request a replacenent nai

ball ot, and concluding that neither is sufficient to invalidate
an election as long as the enpl oyee had adequate notice and
opportunity to vote.

Ant el ope Vall ey contends that the precedent the Board
shoul d have applied is Star Baking Co., 119 N.L.R B. 835
(1957), a case in which the Board set aside an el ection because
an enpl oyee whose vote could have been determ native did
not receive a mail ballot. 1d. at 836.5 But the rule enunciat-
ed in Star Baking--that "it is the responsibility of the Board"
to establish a procedure ensuring "that all eligible voters ..
be given an opportunity to vote,"” id.--is not inconsistent with
the test enunciated in Lento. The difference in the results
of the two cases is instead readily attributable to differences
intheir facts. |In Star Baking, the Board found that, having
not received a mail ballot, the enployee at issue did not have
an adequate opportunity to vote; both parties agreed that it
"was not feasible for himto vote manual | y* because the
enpl oyee was stationed 45 mles fromthe polling place. 1d.

In this case, by contrast, the Board found that the four

enpl oyees who failed to receive their mail ballots did have an
adequat e opportunity to vote; the stipulated election agree-

ment gave themthe option of requesting a duplicate nai

ballot. In light of this clear distinction, the Board' s refusal to
set aside the Antelope Valley election as it did the Star

Baki ng el ection was perfectly reasonable.6

5 Antel ope Valley does not dispute that a di senfranchi sed enpl oy-
ee's vote must be potentially determinative to justify setting aside
an election, see, e.g., Acme Bus Corp., 316 N.L.R B. 274, 275 (1995),
but argues that since the election at issue here was deci ded by
three votes, the votes of the four enpl oyees coul d have changed the
result. Pet'r Br. at 12 n.9.

6 The other cases cited nore briefly by Antel ope Valley, nost
i nvol ving manual ballots, are also readily distinguishable as cases in
whi ch the enpl oyees were deprived of an opportunity to vote. See,
e.g., Wlverine Dispatch, Inc., 321 NL.RB. 796 (1996) (ordering a
new el ecti on where no Board agent or ballot box was present at the
polling place during part of the election period); Whatcom Sec.
Agency, Inc., 258 N.L.R B. 985 (1981) (sanme where the doors of the
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Ant el ope Vall ey next argues that, even if the Lento test
were proper in this case, the Board erred in finding that the
four enpl oyees had an adequate opportunity to vote. W
review such a finding to determ ne whether it is "supported
by substantial evidence on the record considered as a whole.™
29 U.S.C. s 160(e) (1994); see Universal Camera Corp. V.
NLRB, 340 U.S. 474, 477, 488 (1951). |In nmaking that deter-

m nation, we ask only "whether on this record it would have
been possible for a reasonable jury to reach the Board's
conclusion,” and in so doing we give "substantial deference to
the inferences drawn by the NLRB fromthe facts.” Halle
Enters., Inc. v. NLRB, 247 F.3d 268, 271 (D.C. Gr. 2001)
(citations and internal quotations omtted).

The conpany contends that the four drivers who did not
receive mail ballots did not have an adequate opportunity to
vot e because they did not have adequate notice of the avail-
ability of replacenment ballots. This claimrings particularly
hol | ow si nce the notice procedure was contained in an el ection
agreenment to which Antel ope Valley stipulated, J.A at 244,
and because the company concedes that "the Notices were
properly posted" pursuant to that agreenment, Pet'r Br. at 5.
But even without the agreenent, the conpany's claimis
meritless. The notices were |large (251/2" by 14"), bol d- bl ue

polling place were | ocked for a substantial period of time and a

| arge nunber of eligible voters did not vote); @ enn Md endon

Trucking Co., 255 N.L.R B. 1304, 1304 (1981) (sane where enpl oy-

ee truck drivers "were prevented from voting" because they were

on assignnents "distant fromthe polling place" on the day of the
(rmanual ) election); B & B Better Baked Foods, Inc., 208 N.L.R B

Page 7 of 13

493, 493 (1974) (sane where Board agent opened polls "so late as to
possi bly di senfranchi se" enpl oyees on an earlier shift); Yerges Van

Liners, Inc., 162 N.L.R B. 1259, 1260-61 (1967) (sane where poten-

tially dispositive voter "had no opportunity to vote through no fault

of his own" because he was away fromthe polling place on
assignment); see also Davis & Newconmer Elevator Co., 315

N. L. R B. 715 (1994) (remandi ng where the Board failed to followits

rules and did not send a new ballot to an identifiable enployee
whose original ballot arrived at the NLRB in two pieces).
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posters, each with a banner readi ng "NOTI CE OF ELEC

TION' running across the top. Antelope Valley does not

suggest that the notices were unclear or difficult to under-
stand, and concedes that they were placed in three |ocations
frequented by the drivers: the wi ndow of the dispatcher's
inner office, the counter used by the drivers to conplete their
paperwork in the dispatch office, and the door to the dispatch
office. |Indeed, it would have been hard for anyone | eaving
the dispatch office to have mssed the latter notice, as it was
tacked to the side of the door that the exiting enpl oyee had
to push to | eave the room J.A at 181-82.

Ant el ope Val l ey conplains that placing the posters at the
Sylmar facility was not sufficiently likely to result in notice
because drivers were often away on road trips. But that
t heoretical objection has no place here: according to their
own testinony, each of the enpl oyees was in the dispatch
office at least twice during the nonth in which the notices
were posted there. J.A at 35, 54-56, 72-73, 107-08; see
Hearing Oficer Op. at 9. Even in a manual election it is not
necessary to prove actual notice. Reasonable notice is suffi-
cient, and the Board' s conclusion that the notice here was
adequate i s reasonabl e and supported by substantial evi-
dence. 7

I ndeed, Antelope Valley's insistence on this argunent is
surprising because two of the four enpl oyees conceded t hat
they did see the notice. One of the two, Richard Guzman
testified that he saw the notice in the dispatch office but did
not read it. Al though he knew that there was a mail ball ot
el ection in progress and realized (during the voting period)
that he had not received a ballot, Guzman did not try to get a

Page 8 of 13

7 See, e.g., Jowa Sec. Servs., Inc., 269 N.L.R B. 297, 298 (1984)

("The Board has never required that enployees receive actua

noti ce of an inpending election. Rather, the standard has al ways

been that reasonabl e measures nust be taken to assure that unit

enpl oyees are aware of their right to exercise freely their fran-

chise.... This is traditionally acconplished through the posting of

the official notice of election in conspicuous places prior to the

el ection.").
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repl acenent ball ot because he was "too busy.” J.A at 37.

The ot her enpl oyee, Barbara Caneron, testified that she was
in the dispatch office on an alnost daily basis during the
posting period, knew that there were "things" posted on the
wal I s concerning the election, but did not read them J.A at
81-82. Like Guzman, Caneron knew that an el ection was

bei ng conducted by mail, and even called the conpany's

Human Resources Department (still within the voting period)
after she realized that she had not received a ballot. Howev-
er, when Human Resources told her to call the NLRB, she

chose not to, she said, because "that's not nmy job." J.A at
86.

The conpany contends that it would be wong to rely on
such testinony to uphold the election, given Star Baking's
adnmonition that it is the Board' s responsibility--not the em
pl oyees' --to ensure that all eligible enpl oyees have the op-
portunity to vote. But the Board's responsibility is only to
ensure that enpl oyees have an opportunity to vote; it cannot
ensure that any individual enployee takes advantage of that
opportunity. Even in manual el ections, adequate notice of
the tine and place of voting is all the Board can require; it
cannot force an enployee to go to the polling place.8 In this
case, the Board provided those Antel ope Vall ey enpl oyees
who failed to receive mail ballots with the opportunity to vote
by replacenent ballot. It is true, as the conpany contends,

8 See Lento, 283 N.LR B. at 460 ("The fundanental purpose of a
Board el ection is to provide enployees with a neani ngful opportuni -
ty to [vote].... The | aw does not conpel any enpl oyee to vote
and the |l aw should not permt that right, to refrain fromvoting, to
defeat an otherwise valid election.”); see also Waste Mgnt. of
Nort hwest Loui siana, Inc., 326 N.L.R B. 1389, 1389 (1998) ("Wen
an enpl oyee does not vote for reasons that are beyond the control
of a party or the Board, ... the failure to vote is not a basis for
setting aside the election.”); National Van Lines, 120 N L.R B.
1343, 1346 (1958) (finding that enployees' failure to cast valid
ball ots was not due to |ack of "an adequate opportunity ... , but
rat her was occasioned by their lack of diligence and interest in
mailing their ballots on a date which would have assured their
timely receipt").
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that if such an enployee failed to request a replacenent

ball ot, he or she could not vote. But neither can an enpl oyee
who, despite adequate notice, fails to go to a nanual polling
| ocation. As the old adage goes, you can lead a horse to

wat er

IV

Finally, Antelope Valley contends that the NLRB shoul d
have utilized additional "procedures to ensure that all eligible

voters had received their election ballots.” Pet'r Br. at 22.
One possi bl e procedure suggested by the conpany is the use
of certified or registered mail. Antelope Valley argues that

the NLRB's failure to utilize such a procedure should invali -
date the el ection, notw thstanding that the conpany--before
it knew how the election would turn out--stipulated to an

el ecti on agreenent that did not contenplate the use of such a
devi ce.

This court is without authority to inpose upon the NLRB
the kind of election procedures that it nmay deem nost
appropriate. As the Supreme Court has repeatedly noted,
"Congress has entrusted the Board with a wi de degree of
di scretion in establishing the procedure and saf eguards nec-
essary to insure the fair and free choice of bargaining repre-
sentatives by enployees.” NLRB v. A J. Tower Co., 329 U.S.
324, 330 (1946) (citing, e.g., Southern S.S. Co. v. NLRB, 316
U S 31, 37 (1942)).9 For the reasons stated above, we
concl ude that the procedure enployed in this case, a conbina-
tion of mail ballots and notice of the opportunity to obtain
repl acenents, was a reasonabl e nethod of ensuring the em
pl oyees' right to a fair and free choice. Accordingly, we have

9 See also Kwik Care Ltd. v. NLRB, 82 F.3d 1122, 1126 (D.C. Cr.
1996) ("As a general matter, the Board enjoys broad discretion in
its adm nistration of representation elections.... "); C. J. Krehbiel
Co. v. NLRB, 844 F.2d 880, 885 (D.C. Gr. 1988) ("The case for
[judicial] deference is stron[g], as Congress has charged the Board,
a special and expert body, with the duty of judging the tendency of
el ectoral flaws to distort the enployees' ability to nake a free
choice." (internal quotations omtted)).
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no warrant for overturning it. See BB &L, 52 F.3d at 369
("W will uphold the Board's exercise of discretion unless its
action is unreasonable, arbitrary or unsupported by the evi-
dence."); see also NLRB v. Wackenhut Corp., 471 F.2d 761

762 (7th Gr. 1972) (holding that the Board has discretion in
adopting el ection procedures and refusing to require it to pol
all enpl oyees to determ ne whether each actually received a
mail ballot). 10

Antel ope Valley further contends that the Board erred in
not vacating the election on the ground that the Cenera
Counsel failed to present testinony regardi ng the procedures
the NLRB followed in preparing and mailing the ballots in
this case--particularly testinony that the NLRB actual ly
mail ed the ballots to all enployees on the Excelsior list.11
But it is not the Board that bears the burden of denonstrat-
ing the validity of an election; rather, it is "the party chal -
lenging the results of a Board-certified election [that] carries
a heavy burden"” of showing the election's invalidity. Kwk
Care Ltd. v. NLRB, 82 F.3d 1122, 1126 (D.C. Cr. 1996); see
C.J. Krehbiel Co. v. NLRB, 844 F.2d 880, 882 (D.C. Cr. 1988).
Petitioner cannot neet its burden of establishing that the
NLRB failed to nmail out the ballots by showi ng that the Post
Ofice failed to deliver ballots to a small nunber of enpl oy-

10 I'n light of the replacenent option provided in this case, we
need not deci de whether such an option is required for an el ection
to be regarded as valid if a small but potentially dispositive nunber
of enployees fail to receive their initial mail ballots. See J. Ray
McDermott & Co. v. NLRB, 571 F.2d 850, 855 (5th Gr. 1978)

(stating, in a case in which there apparently was no such option

that "[i]t cannot be said that an election by mail is per se invalid
whenever a potentially decisive nunber of votes, no matter how
small, is lost through the vagaries of mail delivery").

11 The conpany al so contends that the Hearing O ficer inproper-
ly denied its request to see the NLRB's case file so that it could
chal | enge the mailing procedures foll owed by the agency. Pet'r Br.
at 25. Examination of the hearing transcript, however, reveal s that
Antel ope Valley nerely requested production of a list of those
ball ots actually received, and did not request access to the entire
file. See J.A at 15-16.
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ees.12 It certainly cannot do so in a case in which the Board
recei ved ballots back fromtwo thirds of the eligible voters.
As the Hearing O ficer correctly stated, "[w]ithout nore than
a nmere unsubstantiated or non-specific assertion of [NLRB]

Regi onal mi sconduct, lost mail ballots in and of thensel ves do
not rebut the presunption that the Region has perforned as

it should.” Hearing Oficer Op. at 13-14. To the contrary, in
such circunstances, the few substantiated cases of nonrecei pt
are readily explained as the product of the "vagaries of mai
delivery,"” rather than of a flawin the NLRB's mailing
procedures. J. Ray McDernott & Co. v. NLRB, 571 F.2d

850, 855 (5th Gr. 1978).

Finally, we note that Antelope Valley's failure to satisfy its
burden of proof distinguishes this case froma Sixth Crcuit
case repeatedly cited by the conmpany. As Antelope Valley
notes, in NLRB v. Pinkerton's, Inc., 621 F.2d 1322 (6th Gir.
1980), the court did remand for an evidentiary hearing to
det erm ne whether the NLRB actually sent ballots to al
enpl oyees. In that case, however, the petitioner had estab-

i shed an unusual pattern of nondelivery--those who failed to
receive ballots all lived in the sane regi on--that made the
court "particularly skeptical of the regularity of the Board's
procedures.” 1d. at 1330. Antelope Valley established no
simlar ground for skepticismhere. See also id. at 1324
(acknow edgi ng that "[t]he party objecting to the validity of
an el ection nust bear the heavy burden of denpnstrating by
specific evidence that the election was unfair").

V

We concl ude that the Board' s decision in this case was
consi stent with precedent and supported by substantial evi-
dence, and that the election procedure it utilized was a
reasonabl e met hod of ensuring the enployees' right to a fair
and free choice of their bargaining representative. Accord-

12 Even the testinmony of non-delivery was | ess than overwhel m
ing. Three of the four enployees testified that they did not collect
their owmn mail, but rather let others pick it up for themwhile they
were on the road. See J. A at 40, 53, 62-63, 111-12.
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ingly, we deny Antelope Valley's petition for review and grant
the Board's cross-application for enforcenment of its order.
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