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Bef ore: Henderson, Randol ph and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Kaspar Wre Wirks, Inc. petitions
for review of the decision of the Cccupational Safety and
Heal t h Revi ew Commi ssion holding it responsible for hun-
dreds of willful violations of the Cccupational Health and
Safety Act, 29 U S.C. ss 651-678 (1990), and inposing penal -
ties for each violation. Kaspar Wre contends that the deci-
sion nust be reversed for lack of substantial evidence to
support the findings of willful ness, and because the per
i nstance penalties are unlawful. W deny the petition

Kaspar Wre Wrks, Inc. is a manufacturer of customwre
products and newspaper racks |l ocated in Shiner, Texas. Be-
tween 1982 and 1989, the Cccupational Safety and Heal th
Admi ni stration ("OSHA") conducted inspections and issued
no citations for injury and ill ness recordkeeping violations.
However, follow ng a six-nmonth inspection by nine OSHA
i nspectors in 1990, the Secretary of Labor issued two cita-
tions agai nst Kaspar Wre for over 400 alleged willful and
serious violations of various standards under the Act, propos-
ing aggregate penalties of $1,236,000. An Adm nistrative
Law Judge found that 382 violations were willful and assessed
an aggregate penalty of $257, 700.

The Cccupational Safety and Heal th Commi ssion affirned
the findings of willfulness and the assessnment of per-instance
penalties for nost of the recordkeeping violations, resulting in
an aggregate penalty of $224,050. The Commi ssion relied on
evi dence that the sane personnel had been responsible for
recording serious injuries and illnesses at Kaspar Wre since
1970, that Kaspar Wre had properly reported such incidents
in the past, as reflected in the results of OSHA inspections
from 1982-89, and that OSHA' s 1990 inspection reveal ed t hat
Kaspar Wre failed to record 357 injuries on form OSHA No
200, conprising 86.5%of the injuries and ill nesses that oc-
curred inits facility during 1988 and 1989. |Included anong
the unreported injuries were second- and third-degree burns,
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a hand liganment injury resulting in 171 | ost work days, at

| east eight finger anputations (including one enpl oyee who
lost three fingers and | ost eight weeks of work and anot her
enpl oyee who | ost two fingers and | ost nine weeks of work),
several broken bones, nore than 30 eye injuries, and hun-
dreds of lacerations--all of which were only recorded on
Kaspar Wre's first-aid |l og. The Conm ssion concl uded t hat
these were knowing and willful violations that reflected a
"profound[ ] change[ ]" in Kaspar Wre's recordkeepi ng prac-
tices. One Conm ssion nmenber dissented on the ground that
the evidence did not support a finding of willfulness, but only
carel essness. The Conmi ssion reversed the Admi nistrative
Law Judge's finding of willfulness with respect to errors in
Kaspar Wre's restricted work day recordi ng, because it had
never recorded such itens and had never been cited by

OSHA for such failures in the past

At the time of the citations in question, the Cccupationa
Heal th and Safety Act ("the Act") provided that "Any em
pl oyer who willfully or repeatedly violates the requirenents
of ... regulations prescribed pursuant to this chapter, may
be assessed a civil penalty of not nore than $10,000 for each
violation.” 29 U S. C s 666(a) (1990).1 The Act further pro-
vi ded:

Each enpl oyer shall make, keep and preserve, and nake
available to the Secretary [of Labor] or the Secretary of
Heal th and Human Servi ces, such records regarding his
activities relating to this chapter as the Secretary [ of

1 The penalty amounts were increased in Novenber 1990 to
"not nore than $70,000 for each violation, but not |ess than $5, 000
for each willful violation.” See id. (1999); Omibus Budget Recon-
ciliation Act of 1990, Pub. L. No. 101-508, s 3101, 104 Stat. 1388
(1990). In assessing penalties agai nst Kaspar Wre, the Comm s-
sion applied the version of the statute in effect in Septenber 1990,
when the citations were issued. The other statutory and regul atory
provisions relevant to this opinion have remai ned unchanged si nce
that tine.
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Labor], in cooperation with the Secretary of Health and
Human Services, may prescribe by regulation as neces-
sary or appropriate for the enforcenent of this chapter
or for devel oping information regardi ng the causes and
preventi on of occupational accidents and ill nesses...

Id. s 657(c)(1). The OSHA recordkeeping regul ations re-
qui re an enpl oyer to:

(1) maintain in each establishment a | og and sunmary of

all recordabl e occupational injuries and illnesses for that
establishnent; and (2) enter each recordable injury and
illness on the log and summary as early as practicable

but no later than 6 working days after receiving infornma-
tion that a recordable injury or illness has occurred.

29 CF.R s 1904.2(a) (2000). The regulation further specifies
that "[f]or this purpose form OSHA No. 200 or an equival ent
which is as readabl e and conprehensive to a person not

famliar with it shall be used. The |og and summary shall be
conpleted in the detail provided in the formand instructions
on form OSHA No. 200." 1d. "Recordable"” is defined in the
regul ati ons to nean:

any occupational injuries or illnesses which result in:

(1) Fatalities, regardless of the tinme between the injury
and death, or the length of the illness; or

(2) Lost workday cases, other than fatalities, that result
in |ost workdays; or

(3) Nonfatal cases without |ost workdays which result in
transfer to another job or term nation of enploy-
ment, or require nmedical treatment (other than first

aid) or involve: 1oss of consciousness or restriction
of work or nmotion. This category al so includes any
di agnosed occupational illnesses which are reported

to the enployer but are not classified as fatalities or
| ost wor kday cases.

Id. s 1904.12(c). The Conmi ssion views the recordkeeping
requirenents as "play[ing] a crucial role in providing the
i nformati on necessary to make workpl aces safer and healt hi -

er." Ceneral Mtors Corp., Inland Div., 8 O S.H Cas.
(BNA) 2036 (1980).

Kaspar Wre did not argue either to the Commi ssion or to
the court that its first aid log qualified as an "equivalent” to
OSHA form No. 200. Rather, Kaspar Wre adnmitted inits
brief and at oral argunment that it did not conply with OSHA
recordkeepi ng requirements. For three reasons it contends,
however, that there is no basis for the Comm ssion's finding
that its violations were willful. First, its recordkeeping per-
sonnel were trained by OSHA staff in 1971, and over the
years OSHA inspectors repeatedly reviewed its practices
wi t hout ever citing Kaspar Wre for a recordkeeping violation
until the 1990 inspection. Second, an OSHA inspector testi-
fied that it was reasonable for Kaspar Wre to assune that its
recor dkeepi ng practices were in conpliance with OSHA regu-
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lations. Third, there is no record evidence that Kaspar Wre
changed its recordkeeping practices at sonme point in the
1980s. Kaspar Wre concludes, therefore, that its reasonable
reliance precludes a finding of wllful ness.

Nei t her the Act nor the OSHA regul ati ons define the
meani ng of the term"willful."™ This circuit has defined a
"willful violation" in the OSHA context as "an act done
voluntarily with either an intentional disregard of, or plain
indifference to, the Act's requirenents.” Conie Construction,
Inc. v. Reich, 73 F.3d 382, 384 (D.C. Cr. 1995). The Commi s-
sion relied on the Fifth Crcuit's virtually identical definition
of a "willful violation" as "one involving voluntary action, done
with either an intentional disregard of, or plain indifference
to, the requirements of the [OSHA] statute." Georgia Elec.
Co. v. Marshall, 595 F.2d 309, 319 (5th Cir. 1979). Under
either definition, actual malice is not required; it is sufficient
that there be substantial evidence of voluntary and intentional
di sregard for or indifference to the law. See Conie, 73 F.3d
at 384; Ceorgia Elec., 595 F.2d at 318-19. Consistent with
our standard of review, see National Eng'g & Contracting Co.
v. OSHRC, 45 F.3d 476, 481 (D.C. Cr. 1995), we concl ude that
there was substantial evidence to support the Conm ssion's
finding of wllfulness.
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Contrary to Kaspar Wre's position, the fact that the sane
recor dkeepi ng personnel who had been trai ned by OSHA
staff were still in charge in 1988 and 1989 actually supports
t he Conmi ssion's concl usion that Kaspar Wre know ngly and
voluntarily chose to flout the recordkeepi ng requirenents.
That is, Kaspar Wre could have no doubt about what the
regul ations required. Kaspar Wre points to testimony by
one OSHA inspector that inspections conducted between 1982
and 1989 indicated that Kaspar Wre was conplying with
OSHA' s recordkeeping requirenents, and that if Kaspar
Wre's recordkeepi ng practices remai ned unchanged it coul d
reasonably assune in March 1990 that its practices con-
fornmed to OSHA standards. Another inspector testified that
in his view Kaspar Wre's recordkeeping practices had not
changed over tinme. However, "the Conmi ssion is not bound
by the representations or interpretations of OSHA Conpli -
ance Oficers.” L.R WIIlson & Sons, Inc. v. Donovan, 685
F.2d 664, 676 (D.C. Gr. 1982). Further, two other GCSHA
i nspectors testified that based on the 1990 inspection, Kaspar
Wre had clearly and intentionally violated the recordkeeping
requi renents of the statute, see 29 U S.C. s 657(c)(1), and
that the Departnment of Labor's Bureau of Labor Statistics
had i ndependently confirmed that all of the injuries in ques-
tion should have been recorded on OSHA form No. 200

Fromthis evidence, the Conm ssion could reasonably infer
see United States Testing Co., Inc. v. NLRB, 160 F.3d 14, 19
(D.C. Cr. 1998), that sonetime prior to 1988, Kaspar Wre's
recor dkeepi ng practices underwent a dramatic change that
was not expl ai nabl e by changes in the nunber of persons it
enpl oyed. As the Conm ssion found, in addition to the sheer
magni t ude of the recordkeeping violations--which the Com
m ssion characterized as "far exceed[ing] that of any other
case deci ded by the Conm ssion"--the nature of the injuries
that were unreported belies Kaspar Wre's claimthat its
actions were nmerely negligent or careless. The violations at
i ssue were not nere technical omissions; rather, the viola-
tions involved the failure to report injuries as serious as
finger anputations, broken bones, eye injuries and severe
burns that resulted in prol onged absences fromwork. Kas-
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par Wre thus cannot reasonably contend that there was
confusi on about whether injuries of this nature had to be
reported on form OSHA No. 200 or its equivalent. Nor can
Kaspar Wre seriously contend that it was entitled to rely on
its lack of prior violations to undermne a finding of willful-
ness. See Cedar Constr. Co. v. OSHRC, 587 F.2d 1303, 1306
(D.C. Cr. 1978); «cf. Herman v. Palo G oup Foster Hone,

Inc., 183 F.3d 468, 473 (6th Cr. 1999); National Steel and
Shipbldg. Co. v. OSHRC, 607 F.2d 311, 317 (9th G r. 1979)

O herwi se, an enployer with no prior citations could choose

to violate a regulatory obligation w thout risking a finding of
wi | I ful ness, contrary to common sense and the definition of a
"willful violation" in the OSHA cont ext

Conie is instructive. 1In that case, a construction conpany
chal | enged an OSHA citation for the willful violation of a
regul ati on governing the slope of a trench that had been
excavated to install a sewer manhole. The OSHA conpli ance
officer testified that the conpany foreman acknow edged t hat
the walls of the trench did not conply with the sl oping
regul ati on, but neverthel ess opted to ignore the requirenent
because he thought the trench was safe. The court upheld
the Conmission's finding of willfulness in view of the evidence
that the conpany knew of the regulation and intentionally
chose not to conply with OSHA' s excavation requirenments
See Conie, 73 F.3d at 384; see also Donovan v. WIIians
Enterprises, Inc., 744 F.2d 170, 179-80 (D.C. Gr. 1984);

Fi ner Food Sales Co., Inc. v. Block, 708 F.2d 774, 777-78
(D.C. CGr. 1983). Simlarly, here the Conm ssion could rea-
sonably find that Kaspar Wre knew of and intentionally
chose to ignore OSHA recordkeepi ng regul ati ons, and there-
by jeopardized not only the ability of the Secretary and
OSHA to carry out their statutory responsibilities, but the
heal th and safety of Kaspar Wre's enpl oyees.

Kaspar Wre's attenpt to rely on cases cited by the Secre-
tary fails, for they clearly support the Secretary's position
For exanpl e, although the court concluded in L.R WIIson,

685 F.2d at 676, that a finding of willfulness with respect to
an anbi guous safety requirenent could not be sustained, this
result was so only because the enpl oyer had not been given
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adequate notice of what was required. Kaspar Wre nakes

no claimthere was anbi guity about what the recordkeepi ng
regul ations required. See also Brock v. Mrello Bros.
Constr., Inc., 809 F.2d 161 (1st Cir. 1987); WIllianms Enter-
prises, 744 F.2d at 179-80; Cedar Constr., 587 F.2d at 1306.

Kaspar Wre protests nonethel ess that the Conm ssion's
finding of willful ness makes no sense because Kaspar Wre
had nothing to gain by violating the recordkeepi ng regul a-
tions. Al of the incidents not reported on form GCSHA No
200 were reported on the first aid log. Also, according to
Kaspar Wre, the incidence of reported violations for 1988 and
1989 on the form 200 exceeded the cutoff of 4.3% needed to
avoid future on-site safety inspections. These contentions
ignore two salient points. First, the Secretary has chosen to
fulfill her statutory responsibilities by requiring injury re-
porting on form OSHA No. 200. See 29 U S.C
s 657(c)(1),(c)(2) and (g)(2); 29 CF.R s 1904.2(a). There
was evi dence before the Conm ssion that Kaspar Wre was
an enpl oyer whose records were designed to show a | ow | ost
wor kday injury rate that would exenpt themfroman on-site
safety inspection. On three previous occasions, OSHA in-
spections of Kaspar Wre revealed a | ost workday injury rate
t hat was bel ow the national average, thereby exenpting the
conpany from a conprehensive safety inspection. As the
Secretary states in her brief:

Kaspar [Wre]'s indifference to recordkeepi ng require-
ments and inattention to accurate reporting produced a
pi cture of working conditions that would m sl ead enpl oy-
ees and OSHA concerning the true extent of the hazards
at Kaspar [Wre]. By obscuring these injuries, Kaspar
[Wre] effectively perpetuated the hazards to which its
enpl oyees were exposed and it di sabl ed an al arm necha-
ni sm whi ch m ght have al erted enpl oyees and OSHA to
probl em areas in the workpl ace

Respondent's Brief at 58.
Second, the Commission's finding of willfulness did not

requi re evidence of notive. As the Suprene Court explai ned
in TWA v. Thurston, 469 U S. 111, 126 n.19 (1985), "an
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enpl oyer's action may be "willful' ... even though he did not
have an evil notive or bad purpose."” See also Hazen Paper

Co. v. Biggins, 507 US. 604, 617 (1993). Although to find

wi | I ful ness the Conm ssion had to find that Kaspar Wre's
conduct involved nore than mere negligence or carel essness,
see McLaughlin v. R chland Shoe Co., 486 U.S. 128, 133

(1988), there was substantial evidence of Kaspar Wre's know
ing and intentional disregard of the recordkeeping require-
nments. See Conie, 73 F.3d at 384. The Conmi ssion took

note of both the unprecedented vol une of violations and the
seriousness of the unreported injuries, as well as the abun-
dant evidence of Kaspar Wre's actual know edge of what was
requi red under OSHA regul ati ons based on its own adm s-

sions and its past recordkeeping practices. Essentially, then
t he Conm ssion was confronted with a record of unabashed

viol ations involving serious injuries to enployees in the face
of certain know edge of what was required. Congress and

the Secretary, not Kaspar Wre, have been entrusted with
determ ni ng how best to ensure worker health and safety,

and given the evidence of Kaspar Wre's egregious flouting of
regul atory requirenents, the Conm ssion's finding of willful-
ness is anply supported by the record.

Kaspar Wre's challenges to the sufficiency of the evidence
supporting the Commission's findings that it willfully failed to
install point-of-operations guards on a punch press, in viola-
tion of 29 CF. R s 1910.217(c)(1), and failed to ground porta-
ble lanps, in violation of 29 CF.R s 1910.304(f)(5)(V), are
meritless. An OSHA i nspector photographed the unguarded
press, and based on the sane phot ograph, an OSHA supervi -
sor determined that a citation was warranted because the
pi cture of one enpl oyee using the machi ne indicated that
mul ti pl e enpl oyees were probably using the machine. As to
the | anps, the evidence was unrebutted that the [ anps were
portable and "cl anp"” type. Because the |anps were handl ed
roughly and used to illum nate trucks that were being | oaded
t he Conmi ssion could reasonably infer that enployees were
exposed to a danger of electric shock

Page 9 of 13
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Kaspar Wre al so chall enges the | awful ness of the per
i nstance penalties on statutory and procedural grounds.
Contendi ng that the Secretary |acks statutory authority to
assess per instance penalties for "egregious and willful" viola-
tions, which is not anong the four levels of violations set forth
inthe Act, see 29 U.S.C. s 666(a)-(c), Kaspar Wre clains that
Congress did not authorize per instance penalties. Kaspar
Wre relies on a structural argunment based on the Coal M ne
Health & Safety Act of 1969 ("Coal Mne Act"), 30 U S.C
s 801 et seq. (1996), which Congress enacted one year before
it enacted the Cccupational Health and Safety Act. Kaspar
Wre further contends that even if the Secretary has authori-
ty to inmpose per instance penalties, her new policy violates
the Adm nistrative Procedure Act either because her policy is
a rule subject to notice and comment under 5 U.S.C. s 553, or
because her policy was not published in the Federal Register
None of these contentions has nerit.

Section 17(a) of the Act provides that "[a]ny enpl oyer who
willfully or repeatedly violates the requirenments of ... regu-
| ati ons prescribed ... may be assessed a civil penalty of not
nore than $10,000 for each violation." 29 U . S.C. s 666(a)
(enphasi s added). The plain | anguage of the Act could
hardly be clearer. The Conm ssion has |ong agreed that per
instance citations and penalties are allowed. See Pepperidge
Farm Inc., 17 O S.H Cas. (BNA) 1993, 2001 (1997); Sanders
Lead Co., 17 O S.H Cas. (BNA) 1197, 1204-05 (1995); J.A
Jones Constr. Co., 15 O S.H Cas. (BNA) 2201, 2213-14 (1993);
Caterpillar, Inc., 15 O S.H Cas. (BNA) 2153, 2173 (1993);
Hof fman Constr. Co., 6 O.S.H Cas. (BNA) 1274, 1275 (1978).
The availability of such penalties is consistent with the gener-
al principle that each violation of a statutory duty exposes the
violator to a separate statutory penalty. See, e.g., Mssouri
Kansas, & Texas Ry. Co. v. United States, 231 U S. 112, 119
(1913); Used Equip. Sales, Inc. v. Dep't of Transp., 54 F.3d
862, 865 (D.C. Cir. 1995). The statutory |language is consis-
tent, noreover, with discretionary per instance assessnments
for "egregious and willful" violations, which the OSHA field
operations manual defines as "willful, repeated and high
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gravity serious citations and failures to abate.” Caterpillar
Inc., 15 O S.H Cas. (BNA) 2153, 2170 (1993) (quoting OSHA
Instruction CPL 2.45A, Field Operations Manual, Ch. VI,

s A2.i.(4), at VI-8 (Sept. 21, 1987)).

Kaspar Wre's reliance on the | anguage of the Coal M ne
Act is msplaced. Section 111(a) of the Coal Mne Act (since
repeal ed and redesignated as the Federal Mne Safety and
Heal th Act of 1977) provides that "[e]ach occurrence of a
violation of a mandatory health or safety standard may
constitute a separate offense.” 30 U S.C. s 820(a). Howev-
er, as the Secretary points out, there is nothing to suggest
that Congress patterned the Act after the Coal Mne Act.
The Coal M ne Act enployed a significantly different admnis-
trative structure, with rul emaki ng, enforcenent and adj udi ca-
tory functions concentrated in the Secretary of the Interior
See 29 U S.C. ss 801 et seqg. (1976). Only in 1977 was the
admi nistrative structure made to conformto the Act's, with
the vesting of rul enaki ng and enforcenent authority in the
Secretary of Labor and the establishment of an i ndependent
revi ew comm ssion for adjudications. See 30 U.S.C. ss 814-
816, 961(a) (1986). In any event, Congress is not limted in
the | anguage it may use across statutes to provide that per
i nstance penalties are authorized. Mreover, even had Con-
gress had not spoken directly to the question of per instance
penalties, the Secretary's interpretation would be entitled to
def erence given her official duty, specialized expertise, inves-
tigatory know edge, and ot her experience relevant to carrying
out the purposes of the Act. See United States v. Mead
Corp., 121 S.Ct. 2164, 2175 (2001) (citing Skidnore v. Swift &
Co., 323 U S. 134, 138 (1944)); «cf. Anthony Crane Rental, Inc.
v. Reich, 70 F.3d 1298, 1302 (D.C. Cr. 1995) (citing Martin v.
OSHRC, 499 U.S. 144, 150-51 (1991)); Used Equip. Sales, 54
F.3d at 864-65.

Nor was the inposition of per instance penalties unlaw ul
on procedural grounds. The Secretary's decision to assess
per instance penalties reflects use of an enforcenent too
within her authority. Cf. United Steelwrkers of Am v.
Her man, 216 F.3d 1095, 1097 (D.C. Cr. 2000). Her decision
foll owed a conprehensi ve revi ew of Kaspar Wre's record-

Page 11 of 13
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keepi ng practices, and its virtual adm ssion that it had not
conplied with the recordkeeping rule. The Secretary has

never taken the position that she | acks authority or would
decline to issue per instance citations to enployers who
commit nultiple violations of the sanme regul atory require-
ment, and in fact has exercised her discretion to propose
separate penalties for discrete violations over the years. See,
e.g., RSR Corp., 11 OS.H Cas. (BNA) 1163, 1180-81 (1983);
VWeel i ng-Pittsburgh Steel Corp., 10 O S.H Cas. (BNA) 1242
(1981); Morris-Knudsen & Assoc., 8 O S.H Cas. (BNA) 2231,
2239 (1980); Hoffrman Constr. Co., 6 O S.H Cs. (BNA) 1274
(1978). Consequently, the line of cases that require rul emak-
i ng upon a change of policy are inapplicable. See, e.g., Nat'
Ass'n of Home Heal th Agencies, v. Schwei ker, 690 F.2d 932,

949 (D.C. Cr. 1982); «cf. Aulenback, Inc. v. Fed. H ghway
Admin., 103 F.3d 156, 168 (D.C. Cr. 1997) (citing 5 U.S.C

s 553). In addition, there is nothing to Kaspar Wre's con-
tention that per-instance penalties "encode[ ] a substantive
val ue judgnent or put[ ] a stanp of approval or disapproval

on a given type of behavior," American Hosp. Ass'n v.

Bowen, 834 F.2d 1037, 1047 (D.C. Gr. 1987), thereby render-
ing the policy ineligible for the procedural rule exenption
fromnotice and comment requirenents. See 5 U S.C

s 553(b)(A). Such reasoning, as JEM Broadcasting Co., Inc.

v. FCC, 22 F.3d 320 (D.C. Gr. 1994), points out, "threatens to
swal | ow t he procedural exception to notice and comment, for
agency housekeeping rul es often enbody a judgment about

what nechani cs and processes are nost efficient.” 1d. at 328.
Kaspar Wre's reliance on the Fifth Crcuit's "substanti al

i npact” standard for notice and comment requirenents, see
Brown Express, Inc. v. United States, 607 F.2d 695, 702 (5th
Cr. 1979), is unavailing because this circuit has expressly
rejected that standard. See American Postal Wrkers Un-

ion, AFL-CIOv. United States Postal Serv., 707 F.2d 548,

560 (D.C. Cr. 1983). Furthernore, because the statutory

aut hori zati on of per instance penalties is so clear fromthe
statutory | anguage, publication in the Federal Register was
not required. See Mal kam FM Assoc. v. FCC, 935 F.2d 1313,
1318 (D.C. CGr. 1991); 5 U S.C s 552(a)(2).

Page 12 of 13
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Finally, OSHA penalties are neant to "inflict pocket-book
deterrence.” Atlas Roofing Co. v. OSHRC, 518 F.2d 990
1001 (5th Cir. 1975), aff'd, 430 U S. 442 (1977). Section 666(])
of the Act provides that the Conmission is to give "due
consi deration to the appropriateness of the penalty with
respect to the size of the business of the enployer charged,
the gravity of the violation, the good faith of the enployer,
and the history of previous violations.” The Conm ssion
found that Kaspar Wre is a noderate-to-large sized company
enpl oyi ng approxi mately 850 to 900 enpl oyees with a history
of few previous OSHA viol ati ons, none of which pertained to
recordkeeping. It noted that the gravity of recordkeeping
violations is generally considered low It reasonably declined,
however, to accord good faith credit to Kaspar Wre in |ight
of the fact that the bulk of the violations were willful and the
failures to record were "largely so obvious." The Conm s-
sion affirmed the Admi nistrative Law Judge's per instance
penalties in the anount of $250-$1000 per item and upon
deducting $17,000 for various vacated items, affirmed an
aggregate penalty of $210,500 for wllful recordkeeping viola-
tions. The Conm ssion also affirmed an aggregate penalty of
$4,875 for non-serious restricted workday recordi ng viol ations
based on the change in characterization. Kaspar Wre does
not contend that the Conmi ssion failed to give due consider-
ation to these penalty criteria, nor (apart fromits objection to
the Secretary's authority to inpose per-instance penalties)
does it claimthat the specific penalty anounts assessed for
each viol ati on were excessive.

Accordingly, we deny the petition for review.



		Superintendent of Documents
	2013-04-17T10:58:29-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




