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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued March 13, 2001 Deci ded April 27, 2001
No. 00-1325

Hall e Enterprises, Inc. and COVAR Managenent, Inc.
Petitioners

V.

Nati onal Labor Rel ati ons Board,
Respondent

Fi del Perez, et al.,
I ntervenors

On Petition for Review and Cross-Application for

Enf orcenent of an Order of the National
Labor Rel ati ons Board

Fred S. Sonmer argued the cause and filed the briefs for
petitioner. Janes E. McCollum Jr. entered an appearance.

Ruth E. Burdick, Attorney, National Labor Rel ations
Board, argued the cause for respondent. Wth her on the

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1325 Document #592660 Filed: 04/27/2001

brief were Leonard R Page, Ceneral Counsel, John H

Fer guson, Associ ate CGeneral Counsel, Aileen A Arnstrong,
Deputy Associ ate CGeneral Counsel, and Margaret A. Gai nes,
Supervi sory Attorney.

James E. McCollum Jr. was on the brief for intervenors
Fi del Perez, et al.

Before: Sentelle, Tatel and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: The National Labor Rel ations
Board i ssued an order requiring Halle Enterprises, Inc. to
rei nstate and nmake whol e el even enpl oyees whom t he compa-
ny had fired for conpl ai ni ng about wages, hours, and worKking
conditions. The question before us is whether the conpany's
voluntary offer of reinstatement to four of the enployees
tolled their right to backpay. The Board held that it did not,
because the offer was not firm clear, and unconditional
Substanti al evidence supports the Board's finding, and we
therefore deny the conpany's petition for review and grant
the Board's cross-application for enforcement of its order

Hall e Enterprises is in the business of building homes and
managi ng apartnment conplexes. On the norning of Novem
ber 4, 1997, eleven of the conpany's maintenance technicians
conpl ained to their supervisor about wages, hours, and worKk-
ing conditions, including the unavailability of safety equip-
ment. Not |ong thereafter, Wayne Ellis, the conpany's
property manager, arrived on the scene and fired all eleven
wor kers. The next day, Novenmber 5, Ellis told the enploy-
ees that they could have their jobs back if they filled out new
applications. Wen the enployees |learned that Ellis' offer
did not include their current benefits and seniority, they
refused.

The National Labor Rel ations Board (NLRB) held that
Hall e Enterprises violated section 8(a)(1) of the Nationa
Labor Rel ations Act by firing the el even enpl oyees on No-
venber 4. Halle Enters., Inc., 330 NL.R B. No. 163, 2000
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W. 363063, at *1, 4 (March 31, 2000).1 The Board al so found
that on or about Novenber 7, Warren Halle, the conpany's
president, told Israel Flores, the enpl oyees' spokesnan, that
he wanted the four nost senior technicians to cone back to
wor k wi thout any conditions. The Board further determ ned,
however, that when the four attenpted to return to work on

or about Novenber 10, they were nmet by Ellis, who told them
they could retain their current benefits and seniority only if
they signed a waiver agreeing not to participate in |ega
action agai nst the conpany. When the four senior enpl oyees
refused to sign the waiver, Ellis told themthey could not
return to work.

The NLRB' s Admini strative Law Judge (ALJ) had deter-
m ned that Warren Halle's unconditional offer tolled the
conpany's obligation to pay the four enpl oyees backpay as of
Novenmber 7, despite Ellis' subsequent insistence that they
sign a waiver as a condition of reinstatement. The Board
di sagreed with the ALJ. It held that Ellis" subsequent
demand superseded Halle's initial offer and rendered the
conpany's offer conditional. Halle Enters., 2000 W 363063,
at *2 & n.8. The Board found that at the time the enpl oyees
reported for reinstatenent, they had "every reason to con-
clude"” that Ellis was stating the full ternms of the conpany's
of fer, "including any amendnents that m ght have been nade

to Halle's offer since it was originally made.” 1d. at *2 n.8.

The Board ordered reinstatenent and full backpay for al
el even di scharged workers.

VWhen the NLRB determ nes that an enpl oyer has unl aw
fully di scharged an enployee, its normal course is to issue a
make- whol e order requiring reinstatenent and backpay. See
Darr v. NLRB, 801 F.2d 1404, 1407 (D.C. Gr. 1986); Romm

1 Section 8(a)(l), 29 U S.C. s 158(a)(1l), makes it an unfair
practice "to interfere with, restrain, or coerce enployees in the
exerci se of the rights guaranteed” in section 7 of the Act, which
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One Enters., 325 N.L.R B. 851, 852, 853 (1998); F.W Wol -
worth Co., 90 N.L.R B. 289, 291 (1950); see also Sure-Tan
Inc. v. NLRB, 467 U S. 883, 902 (1984). An enployer's offer
of reinstatenent tolls the accrual of backpay, but only if the
offer is "firm clear, and unconditional." Consol. Freightways
v. NLRB, 892 F.2d 1052, 1056 (D.C. GCir. 1989) (quoting

Li pman Bros., Inc., 164 N L.R B. 850, 853 (1967)); accord
Krist Gl Co., 328 N.L.R B. No. 108, 1999 W. 448441, at *5
(June 28, 1999). "It is the enployer's burden to establish
that it made a valid offer of reinstatement.” Roma One
Enters., 325 N.L.R B. at 852.

Hall e Enterprises concedes that it commtted an unfair
| abor practice by discharging the eleven enployees. It chal-
| enges neither the Board's order requiring their reinstate-
ment, nor the mandate to provide full backpay for the seven
junior technicians. The conpany attacks the order only to
the extent that it awards backpay to the four senior enploy-
ees subsequent to the date of Halle's reinstatenent offer
The conpany does not dispute that Ellis' offer was condition-
al, and that if his was the last offer received by the four
seni or technicians, it would have superseded Halle's offer and
prevented tolling of their backpay. The conpany contends,
however, that it was Halle's offer that cane |ast.

Accordi ng to conpany counsel, the only issue in this case is
whet her the Board was correct in finding that Ellis' condition-
al offer was the | ast one conmunicated to the enpl oyees. W
adopt this fornulation of the issue on appeal with one caveat.
Qur role is not to determ ne de novo whether the Board's
factual finding was correct. Rather, we are limted to deter-
m ni ng whether it is "supported by substantial evidence on
the record considered as a whole.” 29 U S.C s 160(e); see
Uni versal Canera Corp. v. NLRB, 340 U.S. 474, 477, 488
(1951). To that end, we ask only "whether on this record it
woul d have been possible for a reasonable jury to reach the
Board's conclusion." Capital Ceaning Contractors, Inc. v.
NLRB, 147 F.3d 999, 1004 (D.C. Gr. 1998) (quoting Allen-
town Mack Sales & Serv., Inc. v. NLRB, 522 U S. 359, 366-67
(1998)). And in making that determ nation, we give "substan-
tial deference to the inferences drawn by the NLRB fromthe
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facts.” Tine Warner Cable v. NLRB, 160 F.3d 1, 3 (D.C
Cr. 1998).

We conclude that there is substantial evidence to support
the Board's finding. Israel Flores testified that Ellis' No-
venber 10 offer of reinstatenent, which included the waiver
condition, was the last offer the enpl oyees received fromthe
conpany. J.A 66, 68-69. Warren Halle hinself testified
that he "probably" nade his unconditional offer two or three
days after the Novenber 4 incident, J.A 187, which the ALJ
concluded put it on or about Novenber 7--several days
before Ellis' conditional offer of Novenber 10. Halle Enters.,
2000 W. 363063, at *5.

The conpany's only response is that, notw thstandi ng
Halle's testinony, it was logically inmpossible for himto have
made his unconditional offer until after Ellis insisted upon a
wai ver on Novenber 10. The conpany notes that Halle
testified he told Flores that the enpl oyees would not have to
sign anything in order to return to work, and that the ALJ
credited that testinmony. 1d. at *5. It would not have been
logical for Halle to have referred to the signing of a docu-
ment, the conpany argues, unless Ellis' insistence upon a
wai ver had cone before

This purported inconsistency within the testinony of the
enpl oyer's own president is a weak reed upon which to base a
claimthat the NLRB | acks substantial evidence to support its
factual finding. |In any event, there is no |l ogical conundrum
here. The conpany's argunent assumes that Novenber 10
was the first tine Ellis told the enpl oyees they would have to
sign a waiver in order to regain their jobs. But one of the
fired empl oyees, Jose Alfaro, testified that Ellis first nade
that demand the day after the firings--Novenber 5--when
he offered all el even enpl oyees reinstatenent, but without
benefits or seniority. See J.A. 93 (Alfaro Tr.) ("[H e told us
that we were going to lose all of our benefits, and that he
wanted us to sign a note stating that there was nothi ng that
we coul d do agai nst the conpany."). The conpany did not
cross-exam ne Alfaro on the point, and offered no rebuttal
Moreover, Halle did not testify as to how or when he | earned
of the waiver requirenment, nor even expressly associate it
with Ellis.
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In Iight of the above, Halle's testinony plainly does not
render it inpossible "for a reasonable jury to reach the
Board's conclusion” that Ellis' conditional offer of Novenber
10 was the | ast one the enployees received. Allentown
Mack, 522 U. S. at 367. Accordingly, we have no cause to
di splace this finding of fact. Indeed, that is particularly so
since it is undisputed that "the burden is on the [enployer] to
conmuni cate to its enpl oyees an offer that is firm clear, and
unconditional." Halle Enters., 2000 W. 363063, at *2.

One final | oose end remains to be secured. In addition to
Halle and Ellis, a third manager--Vice President Joe Dod-
son--al so made an offer of reinstatenment to the four senior
enpl oyees. The ALJ found, however, that Dodson's offer
was conditional, and was made after Halle's unconditiona
offer and before Ellis' conditional one. Halle Enters., 2000
W 363063, at *4, 5 & n.7. The Board affirnmed. 1d. at *1, 2.

The conpany di sputes the ALJ's findings on both counts,
contendi ng that Dodson's offer was unconditional and that it
cane after EIlis'. But even if Dodson intended his offer to be
unconditional, its wording hardly nmet the enployer's burden
of communicating an offer that was "firm clear, and uncondi -
tional." Consol. Freightways, 892 F.2d at 1056; Roma One
Enters., 325 NL.RB. at 852.2 W need not bel abor the
poi nt, however, as there is substantial evidence to support the
Board's finding that Ellis' offer was the | ast one the enpl oy-
ees received.3 Since it is undisputed that under Ellis' offer

2 According to Dodson, he told the enpl oyees: "You would
return under the same conditions that you left insofar as salary,
benefits. The only thing that they would not receive is any noney
for tine anay fromtheir job. No other conditions were nade."
J. A 177 (enphasi s added).

3 See J.A 65-69 (Flores Tr.) (testifying that, although Dodson
said the four senior enployees should go back to work, when they
arrived Ellis insisted upon a waiver, and that thereafter the conpa-
ny did not again offer reinstatement); J.A 162 (Medina Tr.)
(testifying that, although Dodson said he wanted the four to go back
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reinstatement was inproperly conditioned upon the signing of
a wai ver, Dodson's earlier offer sinply does not affect the
enpl oyees' right to backpay.

IV

Subst anti al evidence supports the NLRB' s determn nation
that the ultimate offer of reinstatement made by Halle Enter-
prises to its unlawfully discharged enpl oyees was conditional.
As a consequence, that offer did not toll the enpl oyees'
entitlenent to backpay. W therefore deny the petition for
review and grant the Board's cross-application for enforce-
nment .

to work, when they canme to the office Ellis required themto sign
t he wai ver docunent before starting).
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