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Steven B. CGoldstein, Attorney, National Labor Rel ations
Board, argued the cause for respondent. Wth himon the
brief were Arthur F. Rosenfeld, General Counsel, John H
Fer guson, Associ ate CGeneral Counsel, Aileen A Arnstrong,
Deputy Associ ate CGeneral Counsel, and Julie B. Broido,
Senior Attorney. Howard E. Perlstein, Deputy Assistant
Ceneral Counsel, entered an appearance.

Bef ore: Henderson, Randol ph, and Rogers, Circuit
Judges.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: Prime Service, Inc.'s petition to
review and the National Labor Rel ations Board' s cross-
petition to enforce an order of the Board raise the question
whet her Prime Service shoul d have been treated as a succes-
sor enpl oyer who breached its duty to bargain with the
i ncunbent union and, if so, whether the Board' s affirmative
bar gai ning order is an appropriate remedy. Also before us is
Prime's notion for an order requiring the Board to reopen
the record. W deny Prine's petition and its notion and
enforce the Board' s order

Prime Service, a Delaware corporation headquartered in
Houst on, Texas, rented and sold construction and industri al
equi prent. In 1998 Prinme entered into an agreenment to
acquire the assets of Cenentina, Ltd., a conmpany in a simlar
line of business in California. Cenentina had a collective
bar gai ni ng agreenment with the Operating Engi neers Loca
Union No. 3, International Union of Operating Engineers,
AFL-CI O (the "Union"), covering seventeen enpl oyees work-
ing at its stores in San Franci sco, San Mateo, Sacranento,

San Jose, and Berkel ey.

On August 7, 1998, Prine notified the Union that it was in
the process of acquiring Clenentina' s assets and that it would
meet with Cenmentina's enployees to discuss the sale. 1In an
August 11 reply, the Union requested a neeting with Prine
and asserted that its collective bargaining agreenent wth
Cl enentina should remain in force after the sale. Prine
responded on August 13, stating that although it would
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consider Cenentina' s enployees for jobs with Prinme, it
woul d not be bound by the C enentina coll ective bargaining
agreement. The next day the Union again suggested a
meeting with Prime and cautioned Prine agai nst nmaki ng any
unil ateral changes in the Cl enmentina enpl oyees' terns and
condi tions of enpl oynent.

Soneti me between August 25 and 27, Roland M Katz, the
contracts manager for the Union, and other Union represen-
tatives met with representatives of Prinme, including Prine's
director of human resources, regional nmnanager, and in-house
counsel. At this lunch nmeeting, Prime's representatives ex-
pressed the conpany's desire to have a "seam ess transition,”
and stated that they were thinking of calling the acquired
operation "Clenentina/Prine" in order to facilitate a snooth
transition. Katz stated the Union's position that Prime had
to recogni ze Local 3 and had to continue to enploy the
Cl enmentina collective bargaining unit enployees. The Prine
peopl e stated that they woul d have to recogni ze the Union
only if a mpjority of enployees were former C enmentina
enpl oyees.

The participants al so di scussed potential |ocations for con-
ducting negotiations. Katz told Prinme's representatives that
t he Union al ways negoti ated near the workpl aces and sug-
gested Al anmeda as a location. One of Prine's representatives
proposed Houston; another suggested a |ocation in between
such as Phoeni x.

Prinme took over Clenentina's five unionized facilities on
August 28. O denentina' s seventeen bargaining unit em
pl oyees, twelve accepted Prine's offer of enploynment. Dur-
ing the next few weeks, several of the twelve enpl oyees
resigned, forcing Prime to run advertisenments seeki ng new
enpl oyees. Prinme also was forced to transfer tenporarily
enpl oyees fromits other facilities. By Septenber 25, 1998,
due to resignations and Prine's hiring of additional non-
Uni on enpl oyees, the former d enentina bargaining unit
enpl oyees no | onger constituted a majority of Prinme's work
force.
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Thr oughout Sept enber and COctober, the Union repeatedly
contacted Prime regarding its assurance that it would honor
all legal obligations and negotiate with Local Union No. 3 if
legally required to do so. When Prine refused to bargain,
the Union filed an unfair |abor practice charge, alleging that
Prime had a duty to bargain with the Union as a successor
enpl oyer and that its refusal to bargain violated the Nationa
Labor Relations Act. After a hearing, an Administrative
Law Judge found that Prime had viol ated sections 8(a)(1l) and
(a)(5) of the Act, see 29 U S.C. ss 158(a)(1) and (a)(5), and
reconmended t he issuance of a cease and desist order and an
affirmati ve bargaining order. On March 10, 2000, the Board
affirmed the ALJ's findings, and ordered Prime to bargain
with the Union.

After the Board issued its order, Prine took affirmative
steps on March 24, 2000, to conply by posting a "Notice to
Enpl oyees.” The notice informed enpl oyees that the Board
had found that Prinme violated the National Labor Relations
Act and that Prinme would not refuse to bargain with the
Uni on as the exclusive representative of its enployees. Wth-
in three weeks of the posting, fifteen of twenty-six Prine
enpl oyees submitted witten objections expressing their op-
position to the Union's representing them This led Prine to
informthe Union that it would not proceed with collective
bar gai ni ng because a majority of enpl oyees opposed Union
representation.

We shall deal first with the Board' s decision that Prine
was a successor enployer obligated to recogni ze and bargain
with the Union. In order to preserve industrial peace during
the transition between enpl oyers, the presunption of mmjori-
ty support ordinarily enjoyed by a certified union may contin-
ue in successor situations, thereby obligating a successor
enpl oyer to bargain with its predecessor's union. See Fal
Ri ver Dyeing & Finishing Corp. v. NLRB, 482 U S 27, 41
(1987); NLRB v. Burns Int'l Sec. Servs., Inc., 406 U S. 272
(1972). This presunption of mpjority status attaches if there
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is a "substantial continuity"” between the predecessor's busi-
ness and that of the new enployer; if the incunbent union
has made a bargai ning demand; and if the new enpl oyer has
hired a "substantial and representative conmplenent” of its
work force, a mpjority of which consists of the predecessor's
enpl oyees. See WIllians Enters., Inc. v. NLRB, 956 F.2d
1226, 1232 (D.C. Gir. 1992). These are primarily factua
inquiries, and to that extent the Board's judgnent nust be
sustained if it is supported by substantial evidence. Fal
River, 482 U S. at 43; WIllianms, 956 F.2d at 1232.

The parties agree that substantial continuity existed be-
tween Prinme and denentina. The dispute is whether the
Uni on made a valid bargai ning demand on Prinme before
August 28 and whether Prinme had hired a substantial and
representative conplement of its work force by that date

A. Denmand

A union need utter no particular words to convey its
demand for bargaining with a successor enployer. The
demand may be in witing or it may be oral. Although it is
customary for a union seeking recognition to informthe
enpl oyer that it represents a najority of enployees, even
this elenentary representati on may be unnecessary when the
successor has retained the entire workforce and hired no one
else. See Burns Int'l Sec. Servs., 406 U.S. at 278-79. Still
conveying its intentions to the successor the union nmust do
nore than sinply suggest a neeting wthout specifying the
subj ects of the neeting or when or where the union would
like to get together. W have held that such a vague
proposal is not enough to trigger an enployer's s 8(a)(5)
obligation to bargain. WIIlians, 956 F.2d at 1233; see also
K&S rcuits, Inc., 255 N.L.R B. 1270, 1297 (1981); Sheboy-
an Sausage Co., 156 N.L.R B. 1490, 1500-01 (1966). If the
uni on does not clearly express its purpose, if it does not
explicitly demand bargai ning, then "sone indicia of a denmand,
such as a suggested neeting place and tine, proposed topics,
and a nmethod for reply” should be conveyed to the new

in
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enpl oyer. W Illians, 956 F.2d at 1233. The burden is on the
union to make its desires known.

For exanple, in K& S Crcuits, the Board held that a
uni on's verbal comrunication to a conpany stating that its
enpl oyees were form ng a union and asking to negotiate did
not constitute a request for recognition and bargai ning. 255
N.L.R B. at 1297. The Board relied on the fact that the
conmuni cation "did not claimmajority status, nor did it

i ndi cate how, or to whoni the conmpany was to reply. 1d.
Simlarly, in Wllians, we held that a phone call indicating
that the union "would ... like to represent the enpl oyees of

t he new conpany” and "would |like to have an opportunity to
di scuss, perhaps negotiate" was not a sufficient request for
recognition. 956 F.2d at 1229. The call was vague and
not hi ng nore than a suggestion. Id. at 1233.

The facts of this case are different. Katz testified that he
made a demand for recognition on behalf of the Union in
early August. The ALJ credited his testinony. Katz also
testified that when they nmet for lunch at the end of August he
infornmed the Prime representatives of the Union's position
that the conpany had to recogni ze Local 3. Katz further
testified that the Union and Prine then di scussed potenti al
bar gai ning | ocati ons, and the subject of the transition from
Clenentina to Prinme, which was about to occur. Substanti al
evi dence thus supported the ALJ's and the Board's finding
that the Union nmade a bargai ni ng demand. The Uni on
requested recognition, and the parties di scussed bargaini ng
| ocations and the subject of negotiation

W recogni ze the line of judicial authority holding that a
bar gai ni ng demand is not required in cases--such as this
one--in which there has been an i medi ate rather than a
gradual transition period. See Banknote Corp. of Anerica v.
NLRB, 84 F.3d 637, 645-46 (2d Cr. 1996). Wether this
circunstance sufficiently distinguishes Fall River, 482 U S. at
47, and Wllianms, 956 F.2d at 1230, 1232-34, which required a
bar gai ni ng demand in the context of gradual hiring during
prol onged start-up periods, is an issue about which we ex-
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press no opinion in |light of our agreement with the Board
that the Union did nake a bargai ni ng demand.

B. Substantial and Representative Conpl ement

Prime al so challenges the ALJ's (and the Board's) finding
that a substantial and representative conpl ement of the
wor kf orce existed at the five California stores on August 28.
In fixing the tine for determ ning the conposition of the
successor's workforce, the "substantial and representative
conpl ement™ rule reconciles the enpl oyees' interest in choos-
ing a bargaining agent with their interest in being represent-
ed at the earliest possible tine. Fall River, 482 U S. at 47, 48
& n. 15. "If, at this particular nmonment,"--the nonent when
a substantial and representative conplenment is on board--"a
majority of the successor's enpl oyees had been enpl oyed by
its predecessor, then the successor has an obligation to
bargain with the union that represented these enpl oyees."

Id. at 47.

Deci di ng when a substantial and representative conpl e-
ment existed can be difficult, particularly when the new
enpl oyer has plans to expand or alter operations. See Sulli-
van Indus. v. NLRB, 957 F.2d 890, 895-96 (D.C. Cr. 1992);
see al so Pennsyl vania Transformer Tech. v. NLRB, 254 F.3d
217, 223 (D.C. Cir. 2001). Here the matter is relatively
sinmple. Prime was not rebuilding a noribund busi ness and
the ALJ properly refused to give weight to the conpany's
unsupported assertions that it planned to expand the worKk-
force. Prine was intent on having what it described as a
"seam ess transition.” Appendix 65-66 (testinony of Rol and
M Katz). Wen Prinme took over the stores on August 28, it
encountered a shortage of workers because several forner
G enmentina enpl oyees had rejected their enploynent offers
or had quit imediately. But the conpany quickly brought
in new workers to fill the vacancies. Enploying twelve of
Cenmentina' s seventeen former bargaining unit enpl oyees, it
continued Clenmentina's full operations on August 28 wi t hout
any hiatus. See NLRB v. Cutter Dodge, Inc., 825 F.2d 1375,
1378 (9th Cir. 1987). Prinme itself wote the Union on Ccto-
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ber 28 stating that its "substantial and representative conple-
ment of enpl oyees" consisted of eighteen workers, only one
nmore than the contingent under C enentina. See Appendi X

345. Substantial evidence therefore supported the ALJ's
findi ng, adopted by the Board, that August 28 was the correct
date for determ ning whether the successor had a mgjority of
union nmenbers in its workforce. On that date a majority of
Prime's enpl oyees were forner O enentina enpl oyees.

Prime was thus a successor enployer obligated to recognize
and bargain with the Union. The Board properly decided

that the conpany's failure to do so violated sections 8(a)(1)
and (a)(5) of the National Labor Rel ations Act.

This brings us to Prinme's notion to reopen the record.
Prime asserts that regardl ess whether the Board correctly
found it to be a successor enmployer, it still had no duty to
bargain with the Uni on because new evi dence showed t hat
the Union | acked the support of unit enployees. Prinme asks
this court to grant its notion to reopen the record pursuant
to s 10(e) of the Act, 29 U S.C. s 160(e), so that it can adduce
petitions and letters signed by fifteen of twenty-six bargain-
ing unit enployees in April 2000 stating that they did not
want to be represented by the Union. Section 10(e) provides
that reviewi ng courts may order evidence to be taken before
the Board if the party noving for | eave to adduce additiona
evi dence shows "that such additional evidence is material and
that there were reasonabl e grounds for the failure to adduce
such evidence in the hearings before the Board." See NLRB
v. Mexia Textile MIls, Inc., 339 U S 563, 569 (1950). This
i nformation, according to Prime, gave it a good faith doubt
about the Union's mpjority status.

Once a successor enployer develops a "good faith doubt™
about a union's majority status, it is no longer obligated to
recogni ze and bargain with the union. WIlIlianms, 956 F.2d at
1234; see also St. Agnes Med. Ctr. v. NLRB, 871 F.2d 137,

145 (D.C. Cir. 1989). An anti-union petition signed by a
majority of the successor's enployees stating that they do not
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want to be represented by the union may serve to create such
a good faith doubt. See WIlianms, 956 F.2d at 1234. But the
Board has adopted a presunption--which this court has

uphel d--that an enployer's unlawful refusal to bargain taints
any later anti-union petition. See Harter Tomato Prods. Co.
v. NLRB, 133 F.3d 934, 938-39 (D.C. Cir. 1998); see also Lee
Lunber & Bldg. Material Corp. v. NLRB, 117 F.3d 1454,

1458-61 (D.C. Gr. 1997). An enployer can rebut this pre-
sunmption of taint only by showing : (1) that enpl oyee disaf-
fection arose after it resuned recognition of the union; and
(2) that it bargained with the union for a reasonable tine

wi thout commtting additional unfair |abor practices. See
Harter Tomato, 133 F.3d at 939.

Prime did post a notice at some of its locations in conpli-

ance with the Board' s order, but it never engaged in bargain-
ing with the Union. The conpany cancel ed a bargai ni ng
session scheduled for April 13, 2000. Gven these facts,
Prime has not rebutted the Board' s presunption that an

enpl oyer's unl awful refusal to bargain taints any later anti-
uni on petition.

We reject Prine's argunment that we shoul d reopen the
record so that it can denonstrate that at the tinme the Board
i ssued the bargaining order (March 10, 2000) the Union no
| onger enjoyed majority status. If Prime had objected to the
bargai ning order it m ght have a point. W have held that
before the Board issues a bargaining order on the basis of a
union majority of authorization cards--a G ssel order, after
NLRB v. G ssel Packing Co., 395 U.S. 575 (1969)--the Board
must take into account changes between the tinme of the
unfair |abor practices and the issuance of its order. See
Fl ami ngo Hilton-Laughlin v. NLRB, 148 F.3d 1166, 1170-71
(D.C. Cr. 1998). In nmounting this argunment Prime assumes
that it may attack the bargai ning order, an assunption we
reject for the reasons given in the next section

Prime argues that the Board erred in issuing the bargain-
ing order without offering a reasoned explanation. This court
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has repeatedly held that the Board nust supply a reasoned

anal ysis for issuing a bargaining order rather than ml der
relief. See Vincent Indus. Plastics, Inc. v. NLRB, 209 F.3d
727, 738 (D.C. Cr. 2000); Flamngo Hilton-Laughlin, 148
F.3d at 1173. But Prinme failed to raise any specific objec-
tions to the propriety of the bargaining order in the Board
proceedings. It nmerely excepted to the remedy "in its entire-
ty" and to the order "in its entirety." Appendi x 350-52
(Exceptions of Respondent/Enpl oyer Prime Service, Inc. to

the Adm nistrative Law Judge's Decision). This form of
general i zed objection is insufficient to preserve the argunent
for appeal. See Quazite Div. v. NLRB, 87 F.3d 493, 497

(D.C. Cr. 1996). Section 10(e) of the Act precludes review ng
courts from considering objections not first presented to the
Board "unless the failure or neglect to urge such objection
shal | be excused because of extraordi nary circunstances," 29
U S.C s 160(e), circunstances not present here. See
Exxel / Atnos, Inc. v. NLRB, 147 F.3d 972, 978 (D.C. Cir.

1998); (Quazite, 87 F.3d at 497-98.

The petition for review and the notion to reopen are
denied. The Board's cross-petition for enforcenent is grant-
ed.
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