<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1304  Document #637288 Filed: 11/09/2001  Page 1 of 15

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Cctober 1, 2001 Deci ded November 9, 2001
No. 00-1304

AT&T Wreless Services, Inc., et al.,
Appel | ant's

V.

Federal Comruni cati ons Conmi ssi on,
Appel | ee

Nor t heast Communi cati ons of Wsconsin, Inc.,
d/ b/a Cell com
I ntervenors

Appeal froman Order of the
Federal Communi cati ons Conmi ssi on

L. Andrew Tollin argued the cause for appellants. Wth

himon the briefs were M chael Deuel Sullivan, Douglas I.
Brandon, Carol L. Tacker and John T. Scott I11.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1304 Document #637288 Filed: 11/09/2001

Roberta L. Cook, Counsel, Federal Conmunications Com
m ssion, argued the cause for appellee. Wth her on the brief
was Daniel M Arnstrong, Associate CGeneral Counsel

Ronald J. Wltsie Il argued the cause for intervenors.
Wth himon the brief were Mchele C. Farquhar, Ronnie
London, Donald J. Evans, Tinothy Edward Wl ch, Russel
D. Lukas and David L. Nace. David G Leitch entered an
appear ance.

Before: Edwards, Rogers and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: 1In the order on review, the Federa
Conmuni cati ons Conmi ssion affirmed orders by the Bureau
of Wreless Tel ecommunications granting a wai ver of 47
CFR s 22.925 for two years to permt AirCell, Inc. and
cellular licensees that had entered into resale agreenents
with AirCell to provide airborne cellular tel ephone service.
See AirCell, Inc., 15 F.C.C. Rcd. 9622 (2000). Petitioners
AT&T Wreless Services, Inc., Bell South Cellular Corp., SBC
Wreless, Inc., and Cellco Partnership seek review of the
Conmi ssion's order on three principal grounds.1 First, they
contend that the Conm ssion violated its rules as well as the
i censing schene of the 1934 Conmuni cations Act by granting
a waiver that nodifies the |licenses of existing |licensees, and
by failing to require AirCell to apply for a license to provide a
new nati onwi de air-ground radi o conmuni cati ons service.
Second, they contend that the waiver was arbitrary and
capricious insofar as it eviscerates the rule, contravenes Com
m ssi on precedent, and viol ates Comm ssion policy to proceed
by rul emaki ng when changing rules affecting a broad seg-
ment of industry. Third, they contend that the Conmi ssion
failed to provide a reasoned explanation for its conclusion that
harnful interference was not likely to result fromthe AirCel
system W grant the petitions in part, remandi ng the case
to the Conmi ssion for further explanation of one aspect of its
wai ver deci sion; otherwi se we deny the petitions.

1 See 47 U S.C. s 402(a) (1991); Capital Cties Conmunica-
tions, Inc. v. FCC, 554 F.2d 1135, 1136 n.1 (D.C. Cr. 1976).
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Section 22.925 of the Commission's rules provides, in perti-
nent part:

Cel lul ar tel ephones installed in or carried aboard air-

pl anes, ball oons or any other type of aircraft nust not be
operated while such aircraft are airborne (not touching
the ground). When any aircraft |eaves the ground, al
cellul ar tel ephones on board that aircraft nust be turned
of f.

47 CF.R s 22.925 (2000). Under s 1.3, the Comm ssion has
authority to waive its rules "if good cause therefor is shown."
Id. s 1.3.

AirCell, Inc. began devel oping and testing a | ow power
cellular systeminstalled on general aviation aircraft under a
Speci al Tenporary Authority fromthe Comm ssion in 1992.

Two years later, the Commission's Ofice of Engineering
Technol ogy authorized AirCell to operate as an experinenta

radi o station, providing service on a secondary basis. Pursu-
ant to 47 CF. R s 2.104(d)(3)(i) and (ii), stations with second-
ary status "[s]hall not cause harnful interference to stations

of primary services to which frequencies are al ready assigned

or may be assigned at |ater date,” and "[c]annot claim protec-
tion fromharnful interference"” fromsuch primary stations.

The AirCell system consists of specially engi neered hand-
sets, ground stations, and so-called "smart" aircraft antennae
designed to provide | ow power airborne cellular comunica-
tions without creating harnful interference for other cellular
networks. AirCell's ground stations are co-located in rura
areas at the cell sites of participating cellular |icensees, and
custoner traffic fromthe airborne nobile units is intercon-
nected with the public sw tched network through the swtches
of AirCell's participating licensees. |In addition to hardware
and software nodifications designed to provide cellular com
muni cations at relatively | ow power levels, the AirCell system
seeks to mnimze the potential for harnful interference
t hrough the use of horizontal polarization, specially shaped
antenna patterns, non-standard control channels, and fre-
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guency coordination with non-participating cellular providers.
The AirCell systemwas tested by AirCell and petitioners on
July 10 and 11, 1997, using four sites in Texas and Ckl ahoma,
and again by petitioners on Septenber 22, 1998, in Florida.

On Cctober 9, 1997, AirCell filed a petition requesting that
t he Conmi ssion waive, anong other things, s 22.925 of its
rules to permt conmercial deploynent of AirCell service.
Ten nmonths later, AirCell and a nunber of cellular |icensees
entering into resale agreenments with AirCell filed an anmend-
ed petition to join the waiver request, thereby establishing
that the participating |licensees had agreed to nodifications of
their existing cellular licenses to authorize this secondary use
of their licensed spectrum The Bureau of Wrel ess Tel ecom
muni cati ons ("Bureau") conditionally granted the waiver re-
guests on Decenber 24, 1998. Determning that the AirCel
systemi s potential for interference should be eval uated ac-
cording to its performance under normal operating conditions,
the Bureau found that "the record fully supports the concl u-
sion that because of the | ower power, special antennas, and
other features unique to the AirCell nobile unit, the risk of
harnful interference that use of an ordinary cellular tele-
phone[ ] in an airborne aircraft poses has been [satisfactorily]
addressed."” Consequently, in the Bureau's view, the harm
that s 22.925 is intended to prevent "will nost |ikely not
occur," and special circunstances justified a waiver of the
general rule. The Bureau concluded a wai ver was al so
war rant ed because the public safety benefits to aircraft that
will accrue fromthe use of the AirCell system serve the
public interest. Further, the Bureau observed, AirCell's
voi ce and data |link pronotes conpetition by providing snal
aircraft and general aviation consuners an alternative to
exi sting air-ground services.

The Bureau inposed ni ne special conditions on the waiver,
i ncluding the requirenment that cellular service to airborne
term nals be a secondary service, and that participating |icen-
sees provide at least thirty days prior notice of service or
testing to co-block licensees with transmtter sites within 270
kilometers of their ground stations. The Bureau's conditions
further stipulated that participating |icensees had a duty to
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provi de information pronptly on request of the Conm ssion
regardi ng any conplaint of interference, and an obligation to
resol ve any instance of harnful interference, which was de-
fined as "serious degradation, obstruction, or repeated inter-
ruption of cellular service.”

On three occasions, the Bureau conditionally granted waiv-
ers for additional licensees. 1In so doing, the Bureau rejected
t he opposing carriers' argunents that, anong other things,
AirCell had taken over obligations of the participating |icen-
sees and failed to provide proper advance notice to opposing
carriers. On reconsideration the Bureau also clarified severa
wai ver conditions and reduced the notification distance from
270 to 151 kil oneters, noting that during the Texas-

Il ahoma tests the airborne received signal "was not strong
enough to interfere with terrestrial cellular conmunications,
except when the AirCell power control system was deliberate-
|y disabled for testing purposes.”

The Conmission largely affirmed the Bureau's orders
granting conditional waivers and reset the two-year term of
the waivers to begin on June 9, 2000, the effective date of its
order. The Comnmi ssion "agree[d] with the Bureau' s techni-
cal assessment of the AirCell system including its judgnent
that there is little risk the systemw ||l cause harnful interfer-
ence to non-participating carriers, as well as its evaluation of
the systenmis potential benefit for general aviation." AirCell,
15 F.C.C. Rcd. at 9627. Based primarily on the design
characteristics of the AirCell systemand the results of the
first day of the Texas-klahoma field tests on July 10 and 11
1997, the Conmi ssion concluded that AirCell had carried its
burden of affirmatively showing that its systemis not likely
to cause harnful interference to terrestrial cellular opera-
tions. The Conm ssion noted that for the July 10, 1997, test,

AirCell chose a "worst case" scenario for site |ocation
i.e., the tests were conducted in a rural area where there
was no urban noise to mask the AirCell signal, and in a
manner such that the AirCell airborne nobile unit was
close to the "victim' site and far fromthe AirCell partner
site. Wth this configuration, the AirCell nobile has to
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emt its highest power level in order to reach its partner
site. Even under this configuration, the data fromthe
first day of testing showthat there is little likelihood of
harnful interference.

Id. at 9630 n.60. The Conmm ssion rejected as unpersuasive

t he evidence presented by the opposing carriers and rejected
t he opposing carriers' remaining argunents that, for exanple,
the AirCell systemviolated their exclusive channel bl ock
assignments under 47 C.F.R s 22.905(a), and that their
licenses were inproperly nodified by the AirCell order. By
rel egating the AirCell systemto secondary status in the

cel lul ar band and requiring advance notification to help en-
sure that all primary cellular service is protected fromharm
ful interference throughout the waiver term the Bureau had,
in the Commission's view, provided nonparticipating |icensees
wi th "adequate, indeed redundant, interference protection.”
Id. at 9629. At the sane tine, the Conm ssion disclained

any reliance on a probability study submtted by AircCell

The Conmi ssi on added several other technical operating

conditions "to ensure that the AirCell systemw !l in fact
operate within the technical paraneters on which the Bu-
reau' s decision was based.” 1d. at 9627.

Petitioners raise a variety of objections to the Comm s-
sion's order. W address in Part A whether the Conm ssion
violated its rules and the |licensing schenme of the Conmunica-
tions Act by allowing AirCell to provide a new nationw de
radi o conmuni cations service without a license. 1In Part B
we address whether the waiver grant was arbitrary and
capricious. In Part C, we address whether the Conm ssion
failed to provide a rational explanation for its conclusion that
harnful interference was not likely to result fromthe AirCel
system

Under our standard of review, the court nust uphold the
Conmi ssion's order unless it is "arbitrary, capricious, an
abuse of discretion, or contrary to law" 5 U S.C
s 706(2)(A). See also Greater Boston Tel evision Corp. v.
FCC, 444 F.2d 841, 851 (D.C. Cr. 1970).
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A

Cont endi ng that the Comm ssion "effectively granted the
[license] application that AirCell could not file" consistent
with Commi ssion rules, petitioners maintain that the Conm s-

sion also "effectively nodified all cellular carriers' |icenses
nati onwi de wit hout conplying with Section 316 of the Com
muni cations Act, 47 U S.C. s 316." There is no nerit to

t hese contentions.

The two relevant rules relate to geographic exclusivity and

protection frominterference. The first, 47 CF.R

s 22.905(a), provides: "Each channel block is assigned exclu-
sively to one licensee for use in that licensee's cellul ar geo-
graphi c service area ("CGSA") (see s 22.911)." The second,

47 CF.R s 22.911(d), provides in relevant part: "Wthin the
CCSA determined in accordance with this section, cellular
systens are entitled to protection from co-channel and first-
adj acent channel interference and from capture of subscri ber
traffic by adjacent systenms on the sane channel block."” The
Conmmission's interpretations of its rules regarding the rights
of cellular licensees, including the right to channel bl ock
exclusivity and freedomfrominterference or signal capture
within a given CGSA, are entitled to substantial deference.
See Thomas Jefferson Univ. v. Shalala, 512 U S. 504, 512
(1994); Trinity Broad. of Florida, Inc. v. FCC, 211 F.3d 618,
625 (D.C. Cr. 2000). The court therefore will accept that
these rul es proscribe only harnful interference within a given
carrier's CGSA, which we address in Part Il C infra. Ab-
sent harnful interference, AirCell's new system does not
tramrel upon petitioners' rights as |licensees. See AVSC
Subsidiary Corp. v. FCC, 216 F.3d 1154, 1158-59 (D.C. Gr.
2000). Put otherw se, the waiver does not nean that the
licensees participating with AirCell may provide airborne
cellular service in a manner that would conflict with the
regul atory protections afforded to nonparticipating carriers
under their existing licenses. The Comni ssion enphasized

the inmportance of AirCell's secondary status and advance

notification to nonparticipating carriers so that they can steer

AirCell away fromuse of particular channels. As the Com
m ssion explained, with the grant of the waivers nothing
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changed i nsofar as the protections to which existing |licensees
are entitled.

There is likewise no nmerit to petitioners' contention that
AirCell was required to be licensed. See 47 U S.C. ss 301
304, 307-310 (1991 & Supp. 2001). So long as the licensees in
partnership with AirCell maintain actual control over the
transm ssion equi prment used in AirCell's system and conti nue
to abide by their own regulatory obligations, the court has no
basi s for second-guessing the Comm ssion's description of
AirCell as a "reseller.” Contrary to petitioners' contention
t he Conmi ssion expressly rejected the claimthat an unaut ho-
rized transfer of control of the |licensees' operations to AirCel
had occurred. The Conmi ssion stated that "[i]n the case of a

nati onwi de network such as AirCell is attenpting to build,
the AirCell partners, while remaining responsible for
conplying with Conm ssion requirenents ... nmay reason-

ably and prudently assign a single entity the task of being a
central contact point for system nanagenment and system site
term nation purposes.” Aircell, 15 F.C.C. Rcd. at 9643.

Nor did the Conm ssion contravene its precedent in char-
acterizing AirCell's relationship to its participating carriers as
a resale. See Resale and Shared Use, Docket 20097, Report
and Order, 60 F.C C. 2d 261, 263 (1976), recon., 62 F.C.C. 2d
588 (1977), aff'd sub nom AT&T v. FCC, 572 F.2d 17 (2d
Cr.), cert. denied, 439 U S. 875 (1978). As the Bureau
explained in rejecting the argunment that AirCell is a facilities-
based service provider seeking co-primary status w th non-
participating cellular licensees, "AirCell holds no cellular Ii-
cense of its own, but instead purchases capacity to support
the AirCell service fromparticipating cellular |icensees pursu-
ant to resale agreenents.” AirCell's partners have agreed to
nodi fications of their licenses to permt this secondary use of
their licensed spectrum An anal ogous situation existed with
regard to the credit card facilitator of railroad cellular service
in GIE Airfone, GIE Rail fone, and GIE Mbilnet, 8 F.C C
Rcd. 6171 (Aug. 27, 1993).

For these reasons, the court affirnms the Commi ssion's
determ nation that the only | egal obstacle to the |aunch of
AirCell's systemwas the bar in s 22.925.
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B

Petitioners' challenges to the Conm ssion's waiver of
S 22.925 as arbitrary and capricious are also neritless.

In WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Gr. 1969), the
court explained that the "agency's discretion to proceed in
difficult areas through general rules is intimately linked to
t he existence of a safety valve procedure for consideration of
an application for exenption based on special circunstances.”
Id. at 1157. MWaiver is thus appropriate when "particul ar
facts woul d make strict conpliance inconsistent with the
public interest.” Northeast Cellular Tel. Co. v. FCC, 897
F.2d 1164, 1166 (D.C. CGr. 1990). G ven the Conm ssion's
findi ngs about the unique capability of the AirCell systemto
provi de | ow power non-degrading cellular service and its
contributions to the public interest, petitioners' challenge to
t he Conmi ssion's decision to act by waiver rather than by
rul emaki ng i s unpersuasi ve.

The Conmi ssion's concern has been with the serious risk of
harnful interference to terrestrial systens fromthe greatly
enhanced transmtting range of ordinary cellul ar tel ephones
used aboard airborne aircraft. See Airborne Use of Cellular
Tel ephones, 7 F.C.C. Rcd. 23 (Dec. 30, 1991). AirCell repre-
sented to the Conmission that nost conventional cellular
systens are optim zed for vertical wave polarization; as a
result, horizontally polarized signals used by the AirCel
systemare |l ess prone to capture by terrestrial receiving
antennas. The Conmission noted that "smart" antennae
mount ed on AirCell-equipped aircraft are designed to trans-
mt specially shaped patterns that reduce the risk of interfer-
ence. Because the Comm ssion reasonably interpreted
S 22.925 as being intended to protect against only harnful
interference from airborne cellular tel ephone use, petitioners
contention that the waiver "eviscerates"” the purpose of
S 22.925 necessarily fails. Cf. Busse Broad. Co. v. FCC, 87
F. 3d 1456, 1463-64 (D.C. Gr. 1996). The Conm ssion could
reasonably concl ude that when conbined with the use of non-
standard control channels and frequency coordination wth
nonparticipating licensees, the collective effect of AirCell's
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| ow power technol ogi cal design serves to minimze the risk
that its operations will degrade the signals of other cellular
service providers, thereby addressing the concerns underly-
ing the rule.

In identifying the public interest, see Keller Communi ca-
tions, Inc. v. FCC, 130 F.3d 1073, 1076 (D.C. Gr. 1997), the
Conmmi ssion found "few viable alternatives that may provide
"safety-rel ated voi ce comuni cati ons between pilots and
ener gency personnel, and can be used to uplink in-cockpit,
up-to-the-m nute-weather and air traffic information as well
as potentially provide in-flight nonitoring of airframe and
engi ne operations, serving to better informground personne
of aircraft operations.” " AirCell, 15 F.C.C. Rcd. at 9644.
The Conmission's determination is owed consi derabl e defer-
ence. See Metro. Council of NAACP Branches v. FCC, 46
F.3d 1154, 1164 (D.C. Gr. 1995); Health and Med. Policy
Research Group v. FCC, 807 F.2d 1038, 1043 (D.C. Gr. 1987).
The record before the Bureau included supportive statenments
by the National Transportation Safety Board, the Federa
Avi ation Admi nistration ("FAA"), and the National Associa-
tion of State Aviation Oficials. Al though the FAA did not
certify the AirCell system as dedicated public safety equip-
nment, the Conm ssion observed that the FAA noted several
public benefits that could be derived fromthe system and
that on bal ance, in view of the protections for primary cellul ar
service, these benefits justified granting the waiver. The
Conmmi ssion's conclusion that the waiver will offer significant
public safety benefits is thus anply supported by the record.

Petitioners' remaining challenges need only brief response.
First, contrary to petitioners' contention that the "me-too"
wai ver process unlawfully del egates authority to private par-
ties by allowing AirCell to arbitrarily exenpt any carrier of
its choice fromthe rule with no individualized showi ng, noth-
ing in the order indicates that the Comn ssion granted
AirCell exclusive authority to provide nationw de airborne
cellular service. The waiver is limted to tw years, and the
order does not state that a simlar service provider could not
al so obtain a waiver.
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Second, because the opposing carriers did not seek clarifi-
cation on reconsideration, see 47 U S.C. s 405, that the waiver
did not apply to comercial aircraft, the Conmm ssion's deci-
sion and order can hardly be faulted for failing specifically to
address conmercial aircraft.

Third, petitioners cannot now contend that the protection
provi ded by the secondary status of AirCell's operation is
"illusory"” should interference occur because tracing interfer-
ence to AirCell operations is "infeasible" and recourse to the
conpl aint process will be ineffective. The opposing carriers
application for review of the Bureau's waiver orders did not
chal l enge the feasibility of initiating an interference com
pl ai nt, and hence the Comm ssion was not afforded a fair
opportunity to pass on the issue. See Bartholdi Cable Co. v.
FCC, 114 F.3d 274, 279-80 (D.C. Gr. 1997) (citing 47 U.S.C
s 405(a)(2)); see also 47 CF.R s 1.115(b). The Conm s-
sion's decision was adopted on May 24, 2000, and petitioners
do not dispute that the ex parte letters on which they rely,
dated April 4, 2000, and June 5, 2000, were untinely. The
brief reference in petitioners' Septenber 24, 1999, reply (to
AirCell's opposition to review of the Bureau' s reconsideration
order) to problens docunenting overflights of brief duration
concerned whether the Bureau erred in allow ng AirCel
operations on DCVA guardband channel s, and thus cannot
fairly be said to have alerted the Conmi ssion to a different
i ssue, nanely, the feasibility of enforcing AirCell's status as a
secondary service. See, e.g., Aianza Federal de Mercedes v.
FCC, 539 F.2d 732, 739 (D.C. Cr. 1976).

C

Al t hough petitioners raise a host of clainms in contending
that the Commi ssion had no basis for its determination that it
was not likely that AirCell's operations would cause harnful
interference to terrestrial cellular systens, the court's con-
cern is confined to one aspect of the Commi ssion's expl ana-
tion.

The parties agree that for terrestrial cellular service to
remain effective, the signal froma terrestrial cell phone nust
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sufficiently exceed the el ectromagnetic noi se floor of the

| ocation where the call is received, plus whatever interference
may be generated by a concurrent AirCell signal (i.e., the so-
called "signal -to-noise-plus-interference ratio"). AirCel
clains, and petitioners do not appear to dispute, that the

i ndustry standard for this ratio is 17dB. Conversely, and as

a corollary principle, interference froman AirCell signal that
falls within the existing noise floor should not be detectable to
aterrestrial cell phone user, much | ess degrade a terrestrial
signal utilizing the sanme frequency within the same CGSA.

Apart fromthis baseline understandi ng, however, the evi-

dence before the Conm ssion on the levels of harnful inter-
ference that AirCell's systemcould cause was in conflict.

On the one hand, AirCell submtted reports indicating that
there was virtually no chance that its service would cause
harnful interference to terrestrial cellular operations. A
report prepared by AirCell consultants, TEC Cellular, Inc.
("TECC'), found that virtually all interference from AirCel
signals in urban, suburban, and rural areas fell within the
exi sting noise floors of those environnents during nornal
operations. Relying largely on neasured signal strength
data fromthe July 10, 1997, test runs, which were designed to
simul ate "normal " operating conditions (i.e., with all AirCel
conponents operational and airplanes flying point-to-point
pat hs), the TECC report concluded that "[f]ull scale AirCel
operation, properly depl oyed and engi neered, will cause a
level of interference to terrestrial calls so lowthat while it
may be detectable with sensitive test equipnment, it should be
i nperceptible to terrestrial callers.” |In addition, AirCel
submtted a report incorporating the results of a probability
study, based also on the July 10, 1997, test data, which
concl uded that there was only a five-in-a-mllion chance that
an AirCell call could noticeably degrade a terrestrial call.

On the other hand, the opposing carriers submtted con-
trary anal yses of the test data. For exanple, an engi neering
report submitted by Dr. WIlliamC. Y. Lee, Vice President
and Chief Scientist, and Mark Schul z, Technol ogy Director of
the Strategi c Technol ogy G oup of AirTouch Conmuni ca-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1304 Document #637288 Filed: 11/09/2001

tions, Inc., concluded, based on the July 10 and 11, 1997, test
data, that harnful interference was likely to occur 30% of the
time. They based this conclusion on the assunption that the
test runs enployed on both days are equally probable to

occur during actual operations, and that a m nus 124 dBm
interference threshold should be enployed in calculating the

I'i keli hood of harnful interference, rather than the mnus 117
dBm t hreshol d used for acceptable voice quality in the inter-

ference assessnent submitted by AirCell, or the m nus 110
dBm t hreshol d used in the TECC report as a reasonabl e
lower limt on an acceptable ground call. |In addition, Dr. Lee

and M. Schulz claimed that there was no test data bel ow t he
5000' altitude level, notw thstanding a "disturbing trend"
showi ng higher interference |levels at progressively |ower
altitudes, and that there was no nechanismin the AirCel
systemto termnate and bl ock calls bel ow 5000

The Conmi ssion adequately explained why it rejected the
July 11, 1997, Texas-Ckl ahoma test data and the Septenber
22, 1998, Florida test data upon which petitioners rely. The
July 11, 1997, test runs were conducted wi thout the dynanic
power control elenment, which elimnated the benefits of one of
the main conponents of the AirCell design. |In addition, the
flight patterns enployed on that date were abnormal, such
that the Conm ssion concluded that they simulated conditions
approxi mating a "major malfunction.” AirCell, 15 F.C.C
Rcd. at 1630. For simlar reasons, the Conmmi ssion discarded
the Florida test results, which al so involved abnormal flight
patterns around a "victint cell site at close range and | ow
altitude. The Conm ssion further noted that the opposing
carriers had installed the wong type of antenna during the
Florida test, did not record the AirCell nobile transmtter
power output, and deliberately matched the supervisory audio
tone to prevent the AirCell tel ephone from hangi ng up once it
had | ost a usable signal fromthe AirCell ground station. In
addition, given its viewthat the results of the second day of
t he Texas- Ckl ahoma tests and the Florida tests were unrelia-
ble, the Comm ssion sufficiently justified its rejection of the
opi nions of the chief operating officers of six major cellular
carriers for lack of credible supporting evidence. Finally, the
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Conmi ssi on reasonably expl ai ned that concern about interfer-
ence fromuptilted antennas was adequately addressed by the
ordi nary coordi nati ng process that every cellular licensee
nmust conduct under Conmi ssion rules.

However, in rejecting the report of Dr. Lee and M. Schul z,
t he Conmi ssion provided no such clarity as to its choice of
the appropriate interference threshold. Rather, the Comm s-
sion sinmply stated that they had relied on "unrealistic as-
sunmptions, including the use of an unrealistically lowinterfer-
ence threshold.” Id. at 9631. |In the Conmission's view, use
of a threshold of mnus 124dBm was "too conservative and
... an interference threshold of mnus 117 dBmis nore
realistic for typical analog systens.” 1d. at 9631 n.67. This
may be so, and the court would otherw se defer to the
Conmi ssion's expertise. See Keller Conmunications, 130
F.3d at 1078. But the Commi ssion's succinct statenment fails
to provide a reasoned justification for rejecting the m nus 124
dBm t hreshol d, nuch | ess a defense of the minus 117 dBm
threshol d that the Commi ssion viewed as being "nore realis-
tic." Nor does the Conmission indicate that it was relying on
any rul es or standards regardi ng such determ nations. The
om ssion of an explanation of its choice of an interference
threshold is particularly troubling because the July 10, 1997,
test data, which was the only test data on which the Comm s-
sion apparently relied, did not represent the full range of
operational conditions in which AirCell's phones are likely to
be used.

The only other clarification that the Conm ssion provided
was a concl usory assessnent, again w thout further explica-
tion, that "[b]lased on our review of the evidence, it appears to
us that use of the latter [mnus 117 dBn] threshold woul d
have led to a finding that AirCell would cause a significant
| evel of harnful interference 0% of the time." 1d. Qoviously,
this does not fill the void. Nor, of course, can the fact that
AirCell used the mnus 117 dBmthreshold in its own report
suffice to explain the Comm ssion's choice. That petitioners
may not dispute the results of applying different dBmthresh-
olds to the test data |likew se does not fill in the gap, as the
Conmi ssi on appears to suggest in its brief. The Conm s-
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sion's failure to justify adequately its choice of an interference
threshold thus inplicates its additional failure to explain how

it was able, in the absence of a probability study, to translate
the raw signal data fromthe July 10, 1997, field test into a
finding that AirCell's system "woul d cause a significant |evel

of harnful interference 0%of the time" in the real world.

Concl usory expl anations for matters involving a central
factual dispute where there is considerabl e evidence in con-
flict do not suffice to neet the deferential standards of our
review. Basic principles of adm nistrative |aw require the
agency to " 'examine the relevant data and articulate a satis-
factory explanation for its action including a rational connec-
tion between the facts found and the choice made.' " U.S.

Tel ecom Ass' n v. FCC, 227 F.3d 450, 461 (D.C. G r. 2000)
(quoting Mtor Vehicle Mrs. Ass'n v. State Farm Mut. Auto

Ins. Co., 463 U. S. 29, 43 (1983)). The Conmi ssion may wel |

be abl e, based on the record that was before it, to resolve
satisfactorily the issue of harnful interference in AirCell's
favor. Indeed, the explanation for its conclusion in AirCell's
favor may be relatively sinple and briefly stated. Because
there is too much evidence in the record suggesting a con-
trary conclusion, however, the court is unable to discern why

t he Conmi ssion considered one interference threshold prefer-
able to another or how it could extrapolate fromthe July 10,
1997, test data in the absence of a probability study. Accord-
ingly, we grant the petitions in part.
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