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Bef ore: Edwards, Henderson, and Garland, Circuit
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pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: As part of an ongoing effort to
reduce aircraft noise in Gand Canyon National Park, the
Federal Aviation Adm nistration (FAA) pronul gated a rule
l[imting the nunber of air tours permtted to fly over the
Park. Two groups of petitioners, one led by the United
States Air Tour Association and the other by the G and
Canyon Trust, challenge that rule. W reject the challenges
brought by the Air Tour Association, but conclude that the
chal | enges brought by the Trust raise issues that require
further consideration by the FAA

The history of regulation of aircraft overflights at G and
Canyon National Park is set out in Gand Canyon Air Tour
Coalition v. FAA, 154 F.3d 455, 460-64 (D.C. CGr. 1998)

[ hereinafter Grand Canyon I]. W recount sone of that
story here and expl ain subsequent devel opnents to the extent
necessary to give context to the present controversy.

A

In 1987, Congress enacted the National Parks Overflights
Act, Pub. L. No. 100-91, 101 Stat. 674 (set out at 16 U S.C A
s la-1 note). Section 3 of the Act declared that "[n]oise
associated with aircraft overflights at the Gand Canyon
Nati onal Park is causing a significant adverse effect on the
natural quiet and experience of the park.” Overflights Act
s 3(a). To address this problem Congress required the
Secretary of the Interior to submt to the Adm nistrator of
t he FAA

recomendat i ons regardi ng acti ons necessary for the
protection of resources in the Grand Canyon from ad-
verse inpacts associated with aircraft overflights. The
recomendat i ons shall provide for substantial restora-
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tion of the natural quiet and experience of the park and
protection of public health and safety from adverse ef-
fects associated with aircraft overflights.

Id. s 3(b)(1) (enphasis added). Congress also required the
FAA to "prepare and issue a final plan for the managenent of
air traffic in the air space above the Grand Canyon." 1d.

s 3(b)(2). That plan, the Act declared, "shall ... inplenent
t he recommendati ons of the Secretary w thout change unl ess
the [FAA] determ nes that inplenmenting the recommenda-

tions woul d adversely affect aviation safety.” 1d. Finally,
Congress directed the Secretary to subnmit, within two years
of the effective date of the plan, "a report discussing (A)
whet her the plan has succeeded in substantially restoring the
natural quiet in the park; and (B) such other matters,

i ncludi ng possible revisions in the plan, as may be of inter-
est.” 1d. s 3(b)(3).

In response to the Overflights Act, the Secretary of the
Interior submtted recomendations to the FAA in Decem
ber 1987. In May 1988, the FAA inplenmented those recom
mendations in the formof Special Federal Aviation Regul a-
tion (SFAR) 50-2. See Special Flight Rules in the Vicinity of
the Grand Canyon National Park, 53 Fed. Reg. 20,264 (June
2, 1988). The regulation applied to aircraft flying bel ow
14,500 feet and established, inter alia, flight free zones (areas
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into which aircraft may not fly), mninmumaltitudes, and other
rul es constraining flight paths within the Park. 1t remained
in effect through 1997.

On Septenber 12, 1994, the National Park Service (the
Park Service or NPS), on behalf of the Secretary of the
Interior, submtted the report to Congress required by sec-
tion 3 of the Overflights Act. See NPS, U S. Dep't of the
Interior, Report on the Effects of Aircraft Overflights on the
Nati onal Park System (published in 1995) [hereinafter 1994
NPS Report]. |In that report, the Park Service nmade severa
foundati onal determinations. First, it decided that the appro-
priate neasure for quantifying aircraft noise was the percent-
age of tine that aircraft are audible. See id. at 60. Second,
the Park Service concluded that the key statutory phrase,
"substantial restoration of the natural quiet," required that
"50% or nore of the park achieve 'natural quiet' (i.e., no
aircraft audible) for 75-100 percent of the day.” 1d. at 182.
Subsequently, the agencies determned that an aircraft was
audi bl e at three deci bel s above the average natural anbient
sound level. See FAA, U.S. Dep't of Transp., Environnenta
Assessment: Special Flight Rules in the Vicinity of G and
Canyon National Park 4-4 to 4-5 (1996) [hereinafter 1996
Envi ronnental Assessnent].

Applyi ng these principles, the agenci es concl uded that,
under SFAR 50-2, only 31% of the Park enjoyed "a substan-
tial restoration of natural quiet"--by which they neant that
only 31% of the Park experienced natural quiet for at |east
75% of the day. Special Flight Rules in the Vicinity of G and
Canyon National Park, 61 Fed. Reg. 69, 302, 69, 317 (Dec. 31
1996) [hereinafter 1996 Final Rule].1 Mreover, the agencies

1 When the agencies discuss their current progress toward
substantial restoration of natural quiet,"

restoration of the natural quiet,
in which at | east 50% of the Park achi eves natural quiet for at
75% of the day. Depending upon the context, we will use the
phrase in the same two ways in this opinion
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predicted that wi thout revisions to the existing regulations,
projected growh in the nunber of air tours would cause the
percent age of the Park enjoying substantial restoration of
natural quiet to drop to less than 10% by the year 2010. 1d.

On Decenber 31, 1996, the FAA issued a final rule that
adopted the definitions contained in the 1994 NPS Report,
including the definition of substantial restoration of the natu-
ral quiet. See 1996 Final Rule, 61 Fed. Reg. at 69, 305-10.
Among ot her things, the 1996 Final Rule also established new
flight free zones, instituted flight curfews, and set a cap on
the nunber of aircraft that could fly over the park--although
not on the nunber of flights. See id. at 69,317, 69,332. In
addition to the 1996 Final Rule, the FAA proposed two
further rules: one to nodify flight paths in the Park; the
other to require operators to use quieter aircraft. See Pro-
posed Air Tour Routes for the Grand Canyon National Park
61 Fed. Reg. 69,356 (Dec. 31, 1996); Noise Limtations for
Aircraft Qperations in the Vicinity of Gand Canyon Nati ona
Park, 61 Fed. Reg. 69,334 (proposed Dec. 31, 1996). The
FAA predicted that the 1996 Final Rule, in conjunction with
the two proposed rules, would nmeet the statutory goal of
substantial restoration of the natural quiet by the year 2008.
See Noise Limtations for Aircraft Operations, 61 Fed. Reg.
at 69, 329.

In Cctober 1997, the FAA discovered that it had signifi-
cantly underestimated the nunber of tour aircraft operating
in the Park, and that as a consequence the 1996 Final Rule
woul d be less effective than it had thought. See Speci al
Flight Rules in the Vicinity of Grand Canyon National Park
62 Fed. Reg. 58,898, 58,899 (Cct. 31, 1997). After ora
argunent in Grand Canyon |, the FAA infornmed the court
that it was considering placing a cap on the nunber of flights,
in addition to the 1996 Final Rule's cap on the nunber of
aircraft. See Gand Canyon |, 154 F.3d at 464.

B

In Grand Canyon |, several groups of petitioners chal -
| enged provisions of the 1996 Final Rule. The principa
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chal | enges canme, as they do here, froma group of air tour
operators (the Air Tour Coalition) that included nenbers of
petitioner Air Tour Association, and froma group of environ-
ment al organi zations led by petitioner Grand Canyon Trust.

The air tour operators argued that the rule did "too nuch, too
soon," while the Trust argued that it did "too little, too late.™
Grand Canyon |, 154 F.3d at 459-60. W upheld the rule

agai nst bot h chal | enges.

In the course of our decision, we affirned--against chal -
| enges fromboth the Coalition and the Trust--the Park
Service's definition of "substantial restoration of the natura
quiet"” as "50% or nore of the park achiev[ing] 'natural quiet
(i.e., no aircraft audible) for 75-100 percent of the day." That
definition, we said, was a reasonable construction of an am
bi guous statutory phrase. 1d. at 466-67 (citing Chevron
US A Inc. v. Natural Res. Def. Council, 467 U S. 837, 841-43
(1984)). W also upheld as reasonable the agencies' three-
deci bel s- above- anbi ent nmeasure of audibility, and we rejected
the Air Tour Coalition's contention that the agencies had
ignored their statutory obligation to consider the actual expe-
rience of Park visitors. 1d. at 465-67, 469. W did not need
to deci de whether there was such a statutory obligation
because it was clear that the agencies' definition and audibili -
ty neasure were specifically devel oped to address and to
enhance the experience of Park visitors. 1d. Gand Canyon
| also observed that the Qverflights Act "clearly divides the
institutional responsibilities between" the FAA and the Park
Service. |1d. at 468. Because the Act directs the FAAto
"impl ement the recomendati ons of the Secretary without
change" unl ess they woul d adversely affect aviation safety, we
hel d that the FAA "had no choice but to adopt the Park
Service's recomendati ons” regardi ng substantial restoration
of the natural quiet. 1d.

Finally, we noted the Trust's conplaint that, using the
Park Service's definition and the FAA's recent reeval uation of
its data, neither the 1996 Final Rule nor the two additiona
proposed rul es woul d achi eve Congress' goal of substantially
restoring natural quiet in the Park. W agreed that it would
be arbitrary and capricious for the government not to intend
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to achieve the congressional goal on any tinetable at all. Id.
at 477. W accepted, however, the FAA's assurance that it
still "anticipates neeting the goal of substantial restoration
by 2008" through inplenmentation of the two proposed rul es

and consideration of a cap on the total nunber of overflights.
Id. at 478. In so doing, we enphasized that the Trust could
raise its claimagain if "the FAA does not issue additional
regul ati ons reasonably pronptly, or if those regul ations do

not appear likely to achieve the statutory goal on a reason-
able tinetable.” 1d.

C

On April 4, 2000, the FAA published two additional rules
governing flights over the Grand Canyon. One of those rules
(the Airspace Rule), not at issue here, nodifies air flight
paths in the Park.2 The second rule, the Limtations Rule, is
the subject of the petitions for reviewfiled in this case. That
rul e i nposes a cap on the total nunber of conmercial air
tours that operators may run in the Park. See Comerci al
Air Tour Limtation in the Gand Canyon National Park
Special Flight Rules Area, 65 Fed. Reg. 17,708 (April 4, 2000)
(codified at 14 CF. R ss 93.303-.325) [hereinafter Limtations
Rule]. Under the Limtations Rule, an air tour operator nmay
not conduct nore flights in the Park than it conducted during
t he base year of May 1, 1997 through April 30, 1998. 14
CF.R s 93.319(a), (b).

In developing the Limtations Rule, the FAA and the Park
Servi ce issued three associ ated docunents that detail ed the

2 See Modification of the D nensions of the Grand Canyon Na-
tional Park Special Flight Rules Area and Flight Free Zones, 65
Fed. Reg. 17,736 (April 4, 2000). On Cctober 17, 2001, this court
severed challenges to the Airspace Rule fromthose to the Limta-
tions Rule at issue here, and held the former challenges in abeyance
pendi ng ongoi ng FAA admi ni strative proceedi ngs.
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nmet hodol ogy they used to quantify noise levels in the Park
and to neasure progress toward the goal of substanti al
restoration of the natural quiet. First, the Park Service
announced in July 1999 that it was changing the threshold at
which it would regard aircraft noise as audible in part of the
Park. See Change in Noise Eval uati on Methodol ogy for Air

Tour Operations Over Grand Canyon National Park, 64 Fed

Reg. 38,006 (July 14, 1999) [hereinafter Change in Noise

Eval uati on Met hodol ogy]. As di scussed above, the agencies
had previously adopted a threshold of three decibels above

t he average natural anbient sound |level, a neasure of audi-
bility we affirned in Gand Canyon |I. In the Change in

Noi se Eval uati on Met hodol ogy, the Park Service divided the
Park into two zones: Zone One, enconpassi ng about one-

third of the Park, includes the nore devel oped areas; Zone
Two, enconpassing two-thirds, contains the backcountry.

The Park Service announced that in Zone One it will continue
to consider aircraft audible at three deci bels above the aver-
age natural anmbient level. 64 Fed. Reg. at 38,006-08. For
Zone Two, however, the Park Service determ ned that air-

craft noise is audible if it is eight decibels bel ow the average
natural anbient level. 1d.

Second, in January 2000, the Park Service issued a review
of its Change in Noi se Eval uation Methodol ogy. NPS, Dep't
of the Interior, Review of Scientific Basis for Change in Noise
| npact Assessnent Method Used at Grand Canyon Nati onal
Park (2000) [hereinafter 2000 NPS Review]. The review
explained in detail the acoustic nodel used in assessing noise

impacts in the Park. It also reaffirmed the Park Service's

1994 definition of "substantial restoration of the natural

quiet" as: "Fifty percent or nore of the Park achieving

"natural quiet' (i.e., no aircraft audible) for 75-100 percent of
the day." I1d. at 16. And it stated that "[t]his definitionis a
threshol d not to be exceeded on any given day ... and refers

to ... the 12 hour daylight period ... during which air tours
occur." Id.; accord id. at 4-5.

Third, in February 2000, the FAA issued a Final Supple-
ment al Envi ronnmental Assessnent in which it analyzed the
effects that it expected the Limtations Rule to have on noise

Page 8 of 34
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in the Park. See FAA U S. Dep't of Transp., Final Supple-
ment al Envi ronnmental Assessnment: Special Flight Rules in
the Vicinity of Grand Canyon National Park (2000) [ hereinaf-
ter FSEA]. O particular inportance here, the FSEA stated
that the FAA intended to use an "average annual day"

standard when determ ning the percentage of "the day" that

is restored to natural quiet at a given location. See id. at 4-
12, 4-18, F-4. The assessnent al so made clear that the
FAA' s noi se nodel only accounts for noise fromtour aircraft,
and does not consider noise fromother aircraft that fly over
the Gand Canyon, including commercial jets, general avia-
tion, and mlitary flights. 1Id. app. G at 40

Appl yi ng these standards, the FAA concluded that the
Limtations Rule would nake "significant steps towards sub-
stantially restoring natural quiet,"” Limtations Rule, 65 Fed.
Reg. at 17,713, although the conbined effect of all of the
agency's rul emaki ngs would still not achieve the goal of
havi ng 50% of the Park experience natural quiet for at |east
75% of the day, id. at 17,711. The FAA estimated that only
32% of the Park currently achieved that mark, and that if no
further action were taken, future air tour growth would
reduce that to 25%of the Park in nine to ten years. |Id. at
17,724. Addi ng the new 2000 rul es, the FAA predicted,
woul d i ncrease the percentage of the Park experiencing the
substantial restoration of natural quiet to above 41% and
maintain that level in the future. 1d.; see FSEA at 4-18
(predicting substantial restoration of 43.6% of the Park
t hrough 2003 and 43.5%in 2008). But the agency recogni zed
that additional steps, including inplenentation of the still-
pendi ng qui et technol ogy rule, would be necessary to achieve
Congress' goal in the Overflights Act. Limtations Rule, 65
Fed. Reg. at 17,714.

D
As noted above, two groups of petitioners have filed chal -

lenges to the Limtations Rule. The first is led by the United
States Air Tour Association, a trade organi zati on whose nem
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bers fly air tours over the Park. The second, led by the
Grand Canyon Trust, is a group of six environnmental organi-
zations. Petitioners |level a nunmber of challenges at the rule,
rai sing questions of statutory construction, regulatory inter-
pretation, and the rationality of the agencies' nethodol ogies
and policy choices.

As to questions of statutory construction, where |egislation
is "silent or anbiguous with respect to [a] specific issue," we
are obligated to defer to an agency's interpretation as |ong as
it is "based on a permnissible construction of the statute.™
Chevron, 467 U.S. at 843. Simlarly, we defer to an agency's
reading of its own regulation, unless that reading is "plainly
erroneous or inconsistent with the regulation.” Auer v. Rob-
bins, 519 U S. 452, 461 (1997) (internal quotation marks
omtted). W also exam ne agency regul ations to deterni ne
whet her they are "arbitrary, capricious, an abuse of discre-
tion, or otherwi se not in accordance with law " Adm nistra-
tive Procedure Act, 5 U S.C. s 706(2)(A). 1In that regard, the
guestion for the court is whether the agency has consi dered
the relevant factors and articulated a " 'rational connection
between the facts found and the choice nade.' " Mdtor
Vehicle Mrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463
US. 29, 43 (1983) (quoting Burlington Truck Lines, Inc. v.
United States, 371 U. S. 156, 168 (1962)). Finally, by statute
the FAA's findings of fact "are conclusive" if they are "sup-
ported by substantial evidence." 49 U S C s 46110(c).

We apply these principles to our analysis of the Air Tour
Associ ation's challenges to the Limtations Rule in Part |
bel ow, and to those of the Grand Canyon Trust in Part I11

The Air Tour Association asks this court to hold the
Limtations Rule unlawful for five principal reasons: (i) it was
pronmpted by an inproper change in the definition of "natura
quiet™; (ii) the acoustic methodol ogy that justifies the rule is
scientifically flawed; (iii) the FAA arbitrarily and capriciously
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i ssued the rule without first pronulgating a quiet technol ogy
rule; (iv) in pronulgating the rule, the FAA viol ated the

Regul atory Flexibility Act, 5 US.C s 601 et seq.; and (v) the
rule arbitrarily and capriciously ignores the needs of the

el derly and di sabl ed. These five contentions are considered

in the foll owi ng sections.

A

In determining the need for the Limtations Rule, as well
as its predicted inmpact on noise in the Park, the FAA
enpl oyed the standards announced in the Park Service's 1999
Change in Noi se Eval uati on Met hodol ogy. Although the new
met hodol ogy continues to use the three-decibel s-above-
anbient threshold for neasuring audibility in the nore-
devel oped areas of the Park, it substitutes an eight-decibels-
bel ow anbi ent threshold for use in backcountry areas. The
Air Tour Association contends that this reflects a new inter-
pretation of the statutory term"natural quiet." |1t argues
that while the previous interpretation was based on "noti cea-
bility," measuring sounds that a person not engaged in active
contenpl ati on of the Park likely would notice, the new inter-
pretation substitutes a "detectability” standard, mneasuring
any sound that is detectable to a vigilant observer.

The Air Tour Association further asserts that this change is
unl awful because it is inconsistent with our opinion in Gand
Canyon 1, which upheld the three-decibel s-above-anbi ent
threshold. The new threshold for Zone Two is contrary to
Grand Canyon |, the tour operators argue, because it is
unrelated to how visitors actually experience aircraft noise in
the Park. According to the Air Tour Association, visitors to
the Grand Canyon do not attentively listen for such sounds,
and woul d not notice bel ow anbi ent-level noise. Because the
new standard is inconsistent with Gand Canyon |, and
because it represents a change fromthe prior standard, the
Air Tour Association urges us to accord it |ess deference than
we would ordinarily extend to an agency determni nation

We nust begin with the |ast point, because it m sperceives
the scope of our review. The Suprene Court "has rejected
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the argunment that an agency's interpretation 'is not entitled
to deference because it represents a sharp break with prior
interpretations' of the statute in question.” Rust v. Sullivan,
500 U. S. 173, 186 (1991) (quoting Chevron, 467 U S. at 862).
An agency is not required to establish "rules of conduct to

| ast forever," but rather "nust be given anple latitude to
adapt [its] rules and policies to the demands of changing
circunstances.” State Farm 463 U S. at 42 (internal quota-
tion marks omtted). Nor does the fact that we previously
affirmed an agency interpretation fix that interpretation in
stone. In Gand Canyon | we held that the standards

enpl oyed in the 1996 Final Rule reflected a reasonable
construction of the Overflights Act. 154 F.3d at 469. That
does not preclude a new standard, promul gated pursuant to
noti ce and comment as this one was, from being reasonabl e as
well. What the Park Service nust do to sustain its decision
is justify the change in course with a "reasoned anal ysis."
State Farm 463 U.S. at 57 (quoting G eater Boston Tel evi -
sion Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970)); see
Rust, 500 U.S. at 186-87.

The Park Service has provided that reasoned anal ysis.
First, it contends that it has not changed the underlying
definition of natural quiet. See Change in Noise Eval uation
Met hodol ogy, 64 Fed. Reg. at 38,006. The original 1994 NPS
definition, applied in the 1996 rule, was "no aircraft audible,"
1994 NPS Report at 182; 1996 Environmental Assessnent at
4-2, which is the same definition we upheld as reasonable in
Grand Canyon |, see 154 F.3d at 461-62. According to the
agency, it continued to enploy that definition during the
Limtations Rule rul emaki ng. See Change in Noi se Eval ua-
tion Met hodol ogy, 64 Fed. Reg. at 38,007 ("[AJudibility is the
basis for assessing progress toward the |egislatively nandat -
ed goal of substantially restoring natural quiet."); id. at
38,011 ("Natural quiet remains the same as 'no aircraft
audi ble.” ").

VWhat has changed, the Park Service says, is the threshold
it uses to nmeasure audibility in Zone Two. The agency
agrees with the tour operators that the 1996 rul e used a
noticeability threshold for determ ning when sounds becone
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audi bl e, based on "the level at which visitors engaged in
activities other than contenplation of the national park are
likely to hear aircraft noise.” Change in Noise Eval uation
Met hodol ogy for Air Tour Operations Over G and Canyon

Nati onal Park, 64 Fed. Reg. 3969, 3971 (proposed Jan. 26,
1999) [herei nafter Proposed Change in Noi se Eval uation

Met hodol ogy]; see al so Change in Noise Eval uati on Met hod-

ol ogy, 64 Fed. Reg. at 38,007. That, it says, is what led to the
original three-decibel s-above-anbi ent standard. But the
Park Service contends that since 1996 it has gathered nore
data and perfornmed additional research. 1d. That data, col-
lected in Grand Canyon National Park, shows that "an active
listener could hear aircraft when their sound | evels were
between 8 and 11 [deci bel s] bel ow t he A-wei ghted anbient.”
FSEA at 4-5; see Change in Noise Eval uati on Met hodol ogy,

64 Fed. Reg. at 38,007; Proposed Change in Noise Eval uation
Met hodol ogy, 64 Fed. Reg. at 3971-72.3

The new studies resulted in the Park Service's decision to
divide the Park into two zones, and to use different noise
t hreshol ds for each zone. The agency continued to apply the
t hr ee- deci bel s- above- anbi ent threshold in the nore-devel oped
areas of the Park, where visitors were often engaged in
activities other than contenplation. But it enployed the new,
ei ght - deci bel s- bel ow anbi ent standard in the renaining,
nmostly backcountry areas. |In those areas, the Park Service
was concerned about the experience of visitors "sitting quietly
but actively seeking to experience the natural quiet and
solitude of the park." Proposed Change in Noi se Eval uation

3 The A-weighted | evel of a sound is a single nunber determ ned
by conbining the sound levels in all frequencies. This comnbin-
i ng de-enphasi zes the | ow and high frequencies in a manner
simlar to the sensitivities of human hearing. The A-weighted
level is widely accepted as one of the best over-all sound | evel
metrics for analysis of transportation noise. 1t has been shown
to correlate well w th human assessnment of the | oudness or
noi si ness of a sound.

Change in Noi se Eval uati on Met hodol ogy, 64 Fed. Reg. at 38,001
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Met hodol ogy, 64 Fed. Reg. at 3971. The Park Service's
evidence is that such visitors are able to perceive aircraft
noi se at the I ower decibel level. 1d. As the agency expl ains,
"the threshold for Zone Two is set at 8 decibels belowthe
aver age anbi ent sound | evel s" because it is "a threshold
which reflects the point at which aviation noise can be heard
(i.e., audible) by ground visitors seeking to experience the
natural and cul tural soundscapes of national parks."” Id. at
3972. Thus, far fromrepresenting a |lack of concern for
visitors' experiences, the agency adopted the distinction be-
tween the two zones precisely because visitors experience
sound differently in different areas.

Nor does the use of a threshold bel ow the anbi ent indicate,
as the Air Tour Association contends, that aircraft noise is
banned even though it cannot be heard above the natura
anbi ent sound. Rather, it reflects the Park Service's new
understandi ng that audibility depends not just on vol une
(1 oudness), but also on frequency (pitch). Change in Noise
Eval uati on Met hodol ogy, 64 Fed. Reg. at 38,011. As the
agenci es explain, "studies conducted in the [Park] for the

NPS ... have shown that individuals who are actively listen-
ing can hear aircraft at lower |evels than the anbient A-
wei ghted sound levels ... because aircraft sound often con-

tains tones that are not present in the natural anbient
sound."” FSEA at 4-5 (enphasis in original); see Change in
Noi se Eval uati on Met hodol ogy, 64 Fed. Reg. at 38,012.4

Hence, in order to preserve the definition of natural quiet as

4 The Park Service offers this exanple:

[Dluring a concert if we listen for a high note on the piccolo,
only the portion of the background sound ... that is of nearly
the sane pitch can interfere with our ability to hear the piccolo.
The base violins can play as loudly as they like w thout the

pi ccol o becom ng inaudible.... Hence, the relative overal

"l oudness” of the background and the target sounds is not the

key factor in the detection process. For a target sound to be
audible, it nust ... be louder than ... background sounds in

t he sane frequency band.

Change in Noi se Eval uati on Met hodol ogy, 64 Fed. Reg. at 38,011
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"no aircraft audible" in the backcountry, the Park Service
concluded that it was necessary to change the threshold of
audibility to bel ow the anbient |evel.

W concl ude that the Park Service's explanation for its
change in met hodol ogy--as well as its explanation of why that
change remains true to the agency's original principles--are
reasonabl e, and that the change is neither arbitrary nor
capri ci ous.

B

We next consider the Air Tour Association's "scientific"
chal | enges to the "noi se nodel and rel ated sound data" used
by the FAA and the Park Service in crafting the Limtations
Rule. Air Tour Ass'n Br. at 15. Again, our standard of
reviewis inmportant. As a general matter, we "defer to the
agency's reasonabl e exercise of its judgnent and technica
expertise” in the area of "aircraft noise.” Gand Canyon |
154 F.3d at 460; see also Sierra Club v. Dep't of Transp., 753
F.2d 120, 129 (D.C. Gr. 1985). \When an agency uses a
conputer nodel, it rmust "explain the assunptions and net h-
odol ogy used in preparing the nodel and, if the nmethodol ogy
i s challenged, nust provide a conplete analytic defense.”
Smal | Refiner Lead Phase-Down Task Force v. EPA, 705
F.2d 506, 535 (D.C. Gr. 1983) (internal quotation marks
omtted). Utimtely, however, the "scientific nature" of a
nodel "does not easily lend itself to judicial review " and our
revi ew "proceeds with considerable deference to the agency's
expertise." Appal achian Power Co. v. EPA, 135 F.3d 791
802, 814 (D.C. Cir. 1998). The principal question for us is
whet her the agencies' explanation of the nodel's assunptions
and net hodol ogy is reasonable. See generally Small Refiner
705 F.2d at 535.5

5 Any agency nodel that satisfied this standard would al so satisfy
the directive in the National Parks Air Tour Managenment Act of
2000, passed the day after the publication of the Limtations Rule,
that the agencies enploy "reasonable scientific nethods" when
assessing aircraft sound levels within the national parks. Pub. L.
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The agenci es used a noi se nodel devel oped by the FAA
known as the Integrated Noise Mddel (INM, to assess noise
i npacts in the Park. The INMis "the nost wi dely used
civilian software program for anal yzing noise effects relating
to changes in airspace use.” 2000 NPS Review at 9. The Air
Tour Associ ation does not chall enge the use of the nodel
itself, but rather the way in which it was applied to the noise
problemin the G and Canyon.

First, the Air Tour Association cites excerpts fromthe
report of a Park Service consultant, to the effect that "a nore
conplex metric is required to achieve satisfactory accuracy."
Air Tour Ass'n Br. at 17 (quoting 2000 NPS Revi ew app. F, at
23). But as the governnment points out, the "nore conpl ex
metric" recomended by the consultant was the one ultinate-

Iy used by the agencies, see 2000 NPS Revi ew app. F, at 23,
and the consultant's overall conclusion was that "the science
bei ng used by NPS for noise nodeling is grounded on exten-
sive and valid scientific data,"” id. at Executive Summary 4;
see id. at 1, 8. The Air Tour Association also contends that
the I NM overesti mates aircraft noi se because the agencies

di sabl ed an algorithmthat adjusts for "lateral attenuation"--
sound absorption by the ground and the air near the ground.
But the FAA reasonably responds that the al gorithm was
renoved because it is used to account for the effect of "flat,
acoustically soft terrain, such as grass, as would be found in
the vicinity of nost major airports.” FSEA at 4-7. As the
FAA explains, for visitors near the rimof the Canyon "there
is effectively no ground surface between the source and

receiver," and in the "vast majority of other locations ... the
ground surface is made up of acoustically hard rock and

packed dirt." 1d.6

No. 106-181, tit. VIII, s 808, 114 Stat. 185, 194 (set out at 49

U S. CA s 40128 note).

6 The Air Tour Association further criticizes the Park Service for
excluding fromits anal ysis data recorded at a nunber of collection
sites. The Service's experts explain, however, that this data was
col l ected before the plan for neasuring sound | evels was finalized,
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Finally, the Air Tour Association cites its own expert, John
R Al berti, for the proposition that the audibility threshold
used by the Park Service in Zone Two, eight decibels bel ow
t he anbi ent sound level, is scientifically unsupportable be-
cause aircraft noise at that |evel cannot be heard by a |istener
with normal hearing. Air Tour Ass'n Br. at 18 (citing Com
ments of JR Engineering to NPS at 3 (Mar. 20, 1999)). The
2000 NPS Review contains a detailed critique, based on
anal ysis by the agency's own experts, of the Al berti study.
2000 NPS Review app. B, at 5-11. The nost serious problem
with that study, the Park Service explains, is that it used data
"that cannot be characterized ... as representative of the
park or its many levels of anbient sound.” 1I1d. at 5. 1In
essence, Al berti began with a significantly | ower anbient
| evel than that actually measured in the Park's acoustic
envi ronnents, making his cal cul ati on of eight decibels bel ow
that |evel considerably quieter than the actual audibility
t hreshol ds the agencies will enmploy in Zone Two. I1d. at 5, 8.
Mor eover, whatever the theoretical argunment, the Park Ser-
vice reports as a fact that "technicians nonitoring the sound
environnment” in the Park "identified aircraft noise at A-
wei ghted | evel s of 8-12 deci bels bel ow the average A-
wei ght ed natural anbient sound |l evels." Proposed Change in
Noi se Eval uati on Met hodol ogy, 64 Fed. Reg. at 3972.

W concl ude that the agencies and their experts have
presented a satisfactory anal ytic defense of their nodel, and
therefore reject this challenge fromthe Air Tour Association.
See Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 378
(1989) ("When specialists express conflicting views, an agency
must have discretion to rely on the reasonable opinions of its
own qualified experts.").

C

The Air Tour Association also contends that the FAA acted
arbitrarily and capriciously by issuing the Limtations Rule

and that the excluded sites were not representative of the predomn -
nant acoustic environnments in the Park. 2000 NPS Revi ew app. C
at 8.
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wi thout first promulgating a quiet technology rule. As de-
scri bed by the Association, such a rule would establish stan-
dards for identifying "quiet aircraft technol ogy" and woul d

i npl enment "incentive" flight paths for aircraft enploying such
technol ogy. Air Tour Ass'n Br. at 20-21. According to the
Associ ation, Congress first ordered the FAA to establish

qui et technol ogy standards in the 1987 Overflights Act, and
then did so again in the National Parks Air Tour Manage-

nment Act of 2000, Pub. L. No. 106-181, tit. VIII, 114 Stat. 185
(set out at 49 U S.C.A s 40128 note). Nonetheless, the

FAA's 1996 proposed rule on quiet technology is still not

final

The FAA notes that there is sone irony in the air tour
operators' newfound interest in a quiet technology rule, as
t hey have previously opposed such a rule. Limtations Rule,
65 Fed. Reg. at 17,714. W also note that the operators have
m sread both the Overflights Act and the Air Tour Manage-
ment Act. The Overflights Act does not contain a provision
regardi ng qui et technology. The Air Tour Managenment Act
does direct the FAA, by April 5, 2001, to "designhate reason-
ably achi evabl e requirenents” for aircraft to be "considered
as enploying quiet aircraft technol ogy" for purposes of relief
fromcaps on flight operations. s 804(a), (c). However, the
Act al so provides that "if the Administrator [of the FAA] ..
will not be able to make such designation” by that time, the
FAA shall report to Congress "the reasons for not neeting
such time period." s 804(a). The FAA submitted the re-
quired report. See FAA, U S. Dep't of Transp., Quiet Air-
craft Technol ogy for Grand Canyon (2001).7

7 Another statute, the Airport and Airway Safety, Capacity, Noise
| mprovenent, and | nternodal Transportation Act of 1992, also
mentioned "quiet aircraft technology.” Pub. L. No. 102-581, s 134,
106 Stat. 4872, 4888 (set out at 16 U S.C.A s 1-l1la note). Like the
others, it did not direct the FAA to inplenment a quiet technol ogy

rule; it nerely instructed the agency to submt a plan of action to
Congress "to manage increased air traffic over Grand Canyon
National Park ... to nmeet the requirenments established by [the

Overflights Act], including any nmeasures to encourage or require
the use of quiet aircraft technology by air tour operators.”™ 1d.
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Mor eover, the FAA has offered a reasonabl e expl anati on
for why it has not yet issued a quiet technology rule. Accord-
ing to the agency, there continue to be unresol ved technica
i ssues regarding avail abl e technol ogy and its noise effects
within the Grand Canyon, including the nost basic issue
"how to define quiet technol ogy/ noise efficiency.” Linmtations
Rul e, 65 Fed. Reg. at 17,714. The FAA' s brief represents
that the agency plans to issue a supplenental notice of
proposed rul emaking to invite further comment on the pro-
posed rule. Resp't's Br. at 32. 1In light of the technica
difficulties the FAAis currently having in finalizing a quiet
technology rule, its decision to go ahead with a cap on flights
to ensure continuing progress toward restoring natural quiet
is reasonable. As we explained in Grand Canyon |, "ordi-
narily, agencies have wide latitude to attack a regul atory
problemin phases.” 154 F.3d at 471

D

The Regul atory Flexibility Act requires an agency pronul -
gating a final rule to prepare a regulatory flexibility analysis
that, inter alia, describes:

the steps the agency has taken to minimze the signifi-
cant econom c inpact on small entities consistent with
the stated objectives of applicable statutes, including a
statenment of the factual, policy, and | egal reasons for
selecting the alternative adopted in the final rule and
why each one of the other significant alternatives to the
rul e considered by the agency which affect the inpact on
small entities was rejected.

5 US. C s 604(a). Although the FAA did prepare a regul ato-

ry flexibility analysis for the Limtations Rule, see 65 Fed.

Reg. at 17,729-31, the Air Tour Association attacks that

anal ysis as defective in two principal respects: (1) it underes-
timates the burden the Limtations Rule inposes on tour

operators by using data regarding the number of tours from

May 1997 to April 1998, a period they contend was nonrepre-
sentative; and (2) it fails to consider significant alternatives

Page 19 of 34
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that would m nimze the Rule's economi c inpact on smal
entities.

Neither attack is justified. As the FAA explains, it select-
ed the 1997-98 base year because it was "the nost accurate
and current data available during the period that this rule
was being drafted.” Limtations Rule, 65 Fed. Reg. 17, 718.
I ndeed, selection of that year actually favors the air tour
operators, since subsequent data shows that in the foll ow ng
year the nunber of air tours declined. 1d. Mreover, the
agency plainly did consider alternatives to the rule, expressly
listing nine and explaining its reasons for rejecting them 1d.
at 17,729-30. The Air Tour Association does not point to any
alternative that it believes was unreasonably rejected other
than the qui et technology rule, which, as we have discussed
above, the FAA has reasonably put off for the present.
Because the FAA s analysis was reasonable, the Linmtations
Rul e survives the Tour Association's chall enge under the
Regul atory Flexibility Act. See Allied Local & Reg'l Mrs.
Caucus v. EPA, 215 F.3d 61, 79-80 (D.C. Cir. 2000); Gand
Canyon |, 154 F.3d at 470-71

E

Finally, the Air Tour Association contends that the Limta-
tions Rule is arbitrary and capricious because it ignores the
needs of the elderly and disabled, who find it harder to visit
the Park on the ground. The Association asserts that "nearly
hal f of all Gand Canyon visitors never 'visit the Park on the
ground,' " and that "[a]s many as half of these "air only'
visitors are elderly, disabled or nobility inpaired and have no
meani ngf ul way to experience Grand Canyon except by recre-
ational air tour.” Air Tour Ass'n Br. at 22-23 (quoting
Limtations Rule, 65 Fed. Reg. at 17,716). By "reducing the
annual nunber of recreational air tours” that can be taken by
the elderly and disabl ed, the Association contends that the
Limtations Rule fails to accommpdate their needs. 1d.

Nearly every contention recounted in the preceding para-
graph contains a factual error. It is not true, for exanple,
that nearly half of Grand Canyon visitors never visit on the
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ground. Rather, the authority cited by the Association act u-
ally states that over half of air tour visitors also visit the
Park on the ground. Limtations Rule, 65 Fed. Reg. at

17,716. Indeed, in another part of its brief, the Air Tour
Associ ation states that of the nore than 5 mllion people who
visit the Grand Canyon annually, only 750,000 visit by air

tour. Ar Tour Ass'n Br. at 9. And the Association further
concedes that there is no record support for its claimthat as
many as half of the "air only" visitors are elderly, disabled, or
mobility inpaired. As the Association notes, "the Adm nis-
trative Record | acks any reference to the denographics of
only' Grand Canyon visitors." 1d. at 23 n.5

air

Finally, there is also no truth to the contention that the
agenci es have failed to consider the needs of the elderly and
di sabl ed. As the governnment explains, air tours are not the
only means by which these groups may view the Canyon, as
the Park has avail abl e such acconmodati ons as handi capped-
accessible trails, mule rides, and raft trips. See Resp't's Br
at 34. Nor does the Limtations Rule elimnate or even
"reduc[e] the annual nunber of recreational air tours”; it
merely caps the nunber of flights at current levels. Limting
the nunber of visitors at a given tinme in a national park is a
standard neasure used to protect park resources, see Limta-
tions Rule, 65 Fed. Reg. at 17,716, and its application to the
resource of "natural quiet" is not unreasonable. It is there-
fore not surprising that the Air Tour Association failed to
return to this argunment in its reply brief.8

8 The Air Tour Association also argues that the Limtations Rule
vi ol ates the equal protection conponent of the Fifth Amendment
because it exenpts flights to and fromthe Hual apai |ndi an Reser-
vation fromeach tour operator's annual allocation. See 14 C F.R
s 93.319(f). The Association's argunment is founded upon Adarand
Constructors, Inc. v. Pena, 515 U. S. 200, 227 (1995), in which the
Supreme Court held that "all racial classifications ... nust be
anal yzed by a review ng court under strict scrutiny.” In Mrton v.
Mancari, 417 U.S. 535 (1974), however, the Court upheld an em
pl oyment preference for Indians in the face of an argunment simlar
to that of the Air Tour Association, declaring that, "[a]s long as the
special treatnment can be tied rationally to the fulfillment of Con-
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The Grand Canyon Trust raises two challenges of its own
to the decisions of the FAA. First, the Trust contends that
t he agency unlawfully altered the Park Service's definition of
substantial restoration of the natural quiet: from50% of the
Par k experiencing natural quiet for 75% of "any given day,"
to 50% of the Park experiencing natural quiet for 75% of "the
average annual day." Trust Br. at 12. Second, the Trust
argues that the FAA's noi se nethodol ogy is flawed because it
only accounts for noise fromcomercial air tours, while
i gnoring noise fromother types of aircraft. As a consequence
of both errors, the Trust contends that the FAA has greatly
overestimated the progress that the Limtati ons Rul e makes
toward restoring natural quiet.

W consider these two challenges in sections B and C
bel ow. Before doing so, we address the governnent's objec-
tions to our considering the Trust's argunments at all

A

The Trust filed its petition for review pursuant to 49 U S.C
s 46110(a), which authorizes reviewin this circuit of certain
final "order[s] issued by the ... Administrator of the Federa

gress' unique obligation toward the Indians,” such treatnent nust

be upheld. 1Id. at 555. And there is no dispute that the Hual apa
exception is at least rationally related to "the government's interest
in fulfilling its trust obligation" to the Tribe. Narragansett I|ndian
Tribe v. National Indian Gam ng Comm n, 158 F.3d 1335, 1340

(D.C. Cr. 1998). A though the Air Tour Association contends that
Adarand effectively overrul ed Mancari, the Supreme Court has

made clear that the | ower courts do not have the power to make

that determnation. See Agostini v. Felton, 521 U. S 203, 237 (1997)
("[1]f a precedent of this Court has direct application in a case, yet
appears to rest on reasons rejected in sone other line of decisions,
the Court of Appeals should follow the case which directly controls,
leaving to this Court the prerogative of overruling its own deci-
sions.” (internal quotation marks omitted)). And this circuit has
continued to apply Mancari post-Adarand. See Narragansett

Tribe, 158 F.3d at 1340.
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Aviation Adm nistration."9 The FAA does not dispute that

the Limtations Rule is a final order reviewabl e under that
section. See Limtations Rule, 65 Fed. Reg. at 17,708 ("This
final rule constitutes final agency action under 49 U S.C
46110."). The agency contends, however, that the Trust's
chal | enges are not attacks on the FAA's order, that the

deci sions the Trust does attack are not final, and that the
Trust's chall enges are not ripe for judicial review

The FAA's first argunment is that the Trust's chall enges are
not to the Limtations Rule, but rather to its definition of "the
substantial restoration of the natural quiet" and to its meth-
odol ogy for neasuring aircraft noise. These, the agency
contends, are neither reviewabl e orders thenselves nor parts
of the Limtations Rule. But whether the definition and
nmet hodol ogy are i ndependently "orders” is a question we
need not decide, as there is no doubt that they are both part
of the rul emaking record and integral to the agency's ratio-
nale for pronulgating the Limtations Rule. The fact that
they are contained in a separate docunent, the Final Supple-
nmental Environnmental Assessnent, is of no nonent; we
simlarly reviewed the Park Service's original definition of
"substantial restoration of the natural quiet” in Gand Can-
yon |, even though that definition was contained in the 1994
NPS Report rather than in the 1996 Final Rule. The FSEA
was issued concurrently with the Limtations Rule, and the
rule's Federal Register notice repeatedly relies on it and
i ncorporates it by reference. See, e.g., Linmtations Rule, 65
Fed. Reg. at 17,714 (noting that the noise nethodol ogi es
"used in support of this rule are explained further" in the
FSEA); id. at 17,709-10 (noting that the FAA placed the
draft Suppl enental Environmental Assessment in the rule-
maki ng docket for public comment, and that those comments
are "addressed in the [FSEA] issued concurrently with this
final rule"). Just as we may exam ne other record materi al
that provides the underpinnings for the Limtations Rule, so

9 See al so Puget Sound Traffic Ass'n v. Gvil Aeronautics Bd.
536 F.2d 437, 438-39 (D.C. G r. 1976) (holding that revi ew under the
predecessor to s 46110(a) extended only to final orders).
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al so may we review anal ytic docunents issued by the agency
that el aborate upon the rule's rationale and assess its im
pact. 10

The FAA's second argunent is that the definition and
nmet hodol ogy are not final because "the course the FAA may
follow in future rul emakings” is "uncertain,"” and the Park
Service "could revise" its recommendations. But as we have
only recently reiterated, "if the possibility ... of future
revision in fact could nake agency action non-final as a
matter of law, then it would be hard to i nagi ne when any
agency rule ... would ever be final as a matter of law "
Ceneral Electric Co. v. EPA, 290 F.3d 377, 380 (D.C. Gir.
2002) (citing Appal achian Power Co. v. EPA, 208 F.3d 1015,
1022 (D.C. Cir. 2000)). Both decisions at issue here represent
fully-crystallized determ nations that the FAA used in pro-
mul gating the Limtations Rule, and that it has given every
indication it will enploy in future rul emaki ngs. Because they
represent the "consummation of the agency's decisi onnaking
process” and are determnations fromwhich "l egal conse-
gquences will flow " they are final for purposes of judicial
review. Bennett v. Spear, 520 U. S. 154, 177-78 (1997).

Third, the FAA contends that the Trust's chall enges are
not ripe for review To determ ne whether a challenge to
final agency action is ripe, we consider "the fitness of the
i ssues for judicial decision and the hardship to the parties of
wi t hhol di ng court consideration.”™ General Electric, 290 F.3d
at 380 (quoting Abbott Labs. v. Gardner, 387 U. S. 136, 149

10 Two circuit cases cited by the FAAto refute this proposition
are inapposite. In Mlycorp, Inc. v. EPA 197 F.3d 543, 545 (D.C
Cr. 1999), we concluded that we were without jurisdiction to review
an EPA Technical Background Docurment. Unlike the FSEA, that
docunent was not issued as part of or in support of a rul emaking,
and was "intended solely to provide information to the public and
the regulated comunity.” 1d. at 545-46. 1In Florida Power &
Light Co. v. EPA, 145 F.3d 1414, 1418-19 (D.C. Gr. 1998), we held
that a statement in the preanble of a proposed rule was unrevi ew
able, noting that--unlike the FAA in this case--the EPA had yet to
take final action on the proposed rule to which the statenment was
rel evant.
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(1967)). "In determining the fitness of an issue for judicial
review we | ook to see whether the issue is purely I egal

whet her consideration of the issue would benefit froma nore
concrete setting, and whether the agency's action is sufficient-
ly final." Id. W have already determ ned that the FAA' s
definition and net hodol ogy are sufficiently final. The chal -

| enges to those decisions are fit for review in other respects
as wel | .

VWet her the FAA may use an average annual day as part
of its definition of substantial restoration, and whether it may
i gnore the noise of non-tour aircraft, are purely | egal issues.
See Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1039
(D.C. CGr. 2002) (finding an issue fit for revi ew because
whet her an agency determination is arbitrary and capri ci ous
or contrary to lawis a "purely legal" question). And they
arise in the concrete setting of the Limtations Rule. Mre-
over, we see no reason to believe that our consideration of
t hese i ssues woul d benefit from postponing review. As we
have already noted, there is nothing "tentative or interlocu-
tory" about the FAA s definition and nethodol ogy, Appal a-
chian Power, 208 F.3d at 1022, and there is no prospect that
they will change in the near future unless questioned by this
court. At oral argunent, the governnment suggested that the
Trust should wait until the FAA clainms natural quiet has been
restored to 50% of the Park, and then appeal if it disagrees.
But the Trust's argunent is that "under FAA's interpretation
of the [Overflights] Act it will never achieve that mandate."
Trust Br. at 23-24 (citing our statenment in Gand Canyon |
154 F.3d at 477, that it would be arbitrary and capricious for
the FAA to have no intention of achieving the Act's goal). |If
we assume as we nust for purposes of this ripeness analysis
that the Trust's challenges are valid, 11 then its argunment is
wel | -founded. For the FAA to substantially restore natura
quiet to 50% of the Park on "any given day" (as the Trust
contends is required), the agency would have to restore quiet
to significantly nore than 50% of the Park on the "average

11 See, e.g., Better Gov't Ass'n v. Dep't of State, 780 F.2d 86, 94
(D.C. Gr. 1986).
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annual day." See infra Part I11.B. And the FAA has never
indicated that it has any plans to achieve such a result.

Finally, again assuming the validity of the Trust's argu-
ments, it will suffer hardship if we w thhold consideration
now. 12 The Trust's nenbers visit the Park and wish to
experience its natural serenity. As the FAA stated in the
Federal Register notice for the Limtations Rule, it promul -
gated that rule on the assunption that it would nmake "signifi-
cant steps towards substantially restoring natural quiet."” 65
Fed. Reg. at 17,713. Indeed, the FAA predicted that the
Limtations Rule, together with the 2000 Airspace Rul e and
ot her existing regul ations, would substantially restore natural
quiet to nore than 41%of the Park. 1d. at 17,724. But the
Trust contends that the flaws in the agency's definition and
met hodol ogy cause it to significantly overestimate its prog-
ress toward the statutory goal (correctly understood)--so
much so that the true percentage of the Park that will be
substantially restored to natural quiet is below 19% 13

Crediting the governnent with a good-faith intent to
achi eve the goal of the Overflights Act, the Trust contends
that if the FAA knew it was making as little progress toward
achieving that goal as in fact it is, it would have "to inpose
nore stringent regulation on air tours to make the progress it
sought to make in the [Limtations] Rule.” Trust Reply Br
at 3. The FAA nmight, for exanple, reduce rather than
merely cap the number of authorized air tour flights. W
cannot say that the prospects of the Trust achieving such
benefits are specul ative nerely because they depend upon the

12 See City of Houston v. HUD, 24 F.3d 1421, 1431 n.9 (D.C. Cr.
1994) ("[Where there are no institutional interests favoring post-
ponenment of review, a petitioner need not satisfy the hardship

prong.").

13 As we discuss in Part I11.B below, the Trust points to evidence
in the record that, using an "any given day" rather than an
"average annual day" standard, only 19% of the Park will be
substantially restored to natural quiet. Mreover, as we discuss in
Part 111.C, even that figure is based on a nodel that ignores noise
fromnon-tour aircraft, and record evidence indicates that including
that noise may well further reduce the percentage of the Park to
whi ch natural quiet will be substantially restored.

government's good faith. Cf. FEC v. Akins, 524 U S. 11, 25

(1998) (holding that the plaintiff had standing even though the
agency nmight have reached the sanme decision had it agreed

with the plaintiff's viewof the law); id. ("If a review ng court
agrees that the agency msinterpreted the law, it will set

asi de the agency's action and remand the case--even though

the agency ... mght later, in the exercise of its |awful

di scretion, reach the same result for a different reason.").

W are therefore satisfied that the Trust's contentions are

ripe for review and proceed to address them

B

As we have di scussed, section 3(b)(1) of the Overflights Act
gives the Secretary of the Interior the responsibility to
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develop a definition of "substantial restoration of the natural
quiet," a responsibility that the National Park Service has
performed on behalf of the Secretary. See G and Canyon |

154 F.3d at 468. In its 1994 report, the Park Service defined
the termas requiring that 50% of the Park experience

natural quiet at least 75%of "the day." See 1994 NPS

Report at 182. In its 2000 Fi nal Suppl emental Environnen-

tal Assessnent, the FAA stated that it interpreted the phrase
"the day" in the Park Service's definition to nean the "aver-
age annual day." FSEA at 4-18 to 4-19; see id. at 4-12.

The Trust contends that the FAA's interpretation is unl aw
ful because it substitutes a new FAA definition, "the average
annual day," for what the Trust believes to be the Park
Service's nmeani ng, "any given day." The Trust further con-
tends that the FAA's interpretation results in a definition of
the statutory term "substantial restoration of the natura
quiet," that is arbitrary and unreasonable. The FAA replies
t hat because the phrase "the day" is anbi guous, this court
shoul d defer to its interpretation

In Gand Canyon | we held that the statutory term was
anbi guous, and we therefore deferred to the Park Service's
definition. 154 F.3d at 466-67 (citing Chevron, 467 U S. at
841-43). There is no question that the phrase, "the day," in
the Park Service's definition is also anbi guous, and that the
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Park Service is entitled to deference for its interpretation of
its own definition. See Auer, 519 U. S. at 461. The problem
for the FAA, however, is that it is not the Park Service, and
"deference is inappropriate when [an agency] interprets regu-

| ati ons promul gated by a different agency.” Ofice of Pers.
Mymt v. FLRA, 864 F.2d 165, 171 (D.C. Gr. 1988); see Dep't
of the Treasury v. FLRA, 837 F.2d 1163, 1167 (D.C. Cir.

1988). Nor is the FAA entitled to deference for its own
interpretation of "substantial restoration of the natura

qui et," as Congress expressly reserved for the Secretary of
the Interior the authority to interpret that statutory term
Overflights Act s 3(b)(2); see Gand Canyon I, 154 F.3d at
468; see also Dep't of the Treasury, 837 F.2d at 1167 ("Under
the law of this circuit, when an agency interprets a statute
other than that which it has been entrusted to adm nister, its
interpretation is not entitled to deference.").

As far as we can determ ne, the National Park Service has
addressed the neaning of "the day" in its definition of
substantial restoration on only one occasion: the January
2000 review of its Change in Noise Eval uati on Met hodol ogy,

i ssued just three nonths before the FAA issued the Limta-
tions Rule.14 1In that review, the Park Service stated that it
had defined the statutory term "substantial restoration of the
natural quiet," as:

14 The FAA points us to the "inside cover page" of the FSEA as
denonstrating Park Service approval of the FAA s average annua
day interpretation. Resp't's Br. at 49 n.8. The FSEA, however, is
a | engt hy FAA document, the inside cover of which says nothing
nore than that the Department of the Interior is a "cooperating
agency." The FAA al so argues that the Park Service adopted an
"average annual day" standard in the Change in Noise Eval uation
Met hodol ogy, in which the Service declared that "the tinme period of
interest is the day (i.e., the average 12 daylight hours)." 64 Fed.
Reg. at 38,007. But that declaration nmerely states that substanti al
restoration of natural quiet must be achi eved during daylight, which
on average lasts 12 hours, and that quiet at night (when air tours do
not fly) does not count in the calculation. See Grand Canyon |, 154
F.3d at 475 n.19. It says nothing about averaging noi se over an
entire year.
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Fifty percent or nore of the Park achieving 'natura

quiet' (i.e., no aircraft audible) for 75-100 percent of the
day. This definition is a threshold not to be exceeded on
any given day ... and refers to the 12 hour dayli ght
period.... The NPS believes that it is a reasonable and
rational definition.

2000 NPS Review at 16 (enphasis added); accord id. at 4-5.
This statement clearly supports the Trust's contention that
"the day" neans "any given day," and contradicts the FAA' s
view that it neans "the average annual day."15

15 Al t hough the governnent contends that the 2000 NPS Revi ew
is merely a "technical docunent" that cannot be taken to represent
the views of the agency, Resp't's Br. at 51, the review gives every
appear ance of being authoritative. Indeed, the introduction states
that "the National Park Service (NPS) has prepared the foll ow ng
report” in "response to |anguage in [a] House Appropriations Bill."
2000 NPS Review at 4. 1In any event, whether or not the reviewis
decisive affirmative evidence of the Secretary's view, it creates
nore than enough doubt to justify a remand.

At oral argunent, governnent counsel al so suggested that, be-

cause the Park Service is a co-respondent in this case, we should
assune that the views expressed in the governnent's brief regard-

i ng the nmeaning of "the day" are those of the Park Service.

Al t hough deference to an agency's interpretation of its own regul a-
tion "is not to be withheld nmerely because the agency's readi ng of

the regul ation comes in formof a legal brief,” that rule applies only
where there is " 'no reason to suspect that the interpretati on does
not reflect the agency's fair and consi dered judgnent on the matter

in question.' " Drake v. FAA 291 F.3d 59, 68 (D.C. Cir. 2002)
(quoting Auer, 519 U.S. at 462). "In conducting this inquiry, we
consi der whet her the agency has 'ever adopted a different interpre-
tation of the regulation or contradicted its position on appeal.’' " 1d.
at 69 (quoting National WIldlife Fed'n v. Browner, 127 F.3d 1126,

1129 (D.C. Cir. 1997)). Because the 2000 NPS Revi ew did adopt a
different interpretation that contradicts the government's position

on appeal, deference to the interpretation contained in the govern-
ment's brief is inappropriate.
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The FAA's "average annual day" interpretation appears to
be inconsistent not only with the 2000 NPS Revi ew, but al so
with the prem se of the Park Service's definition of substan-
tial restoration, a premse that the FAA itself has repeatedly
endorsed. That premise is that aircraft noise should be
regul ated to enhance the experience of Park visitors. As we
said in Gand Canyon |, both the 1994 NPS Report and the
noti ce announcing the 1996 Final Rule were replete with
concern for the manner in which aircraft noise affected
visitors' experiences. 154 F.3d at 465-66; see id. at 466
(noting that "in the Park Service's view, natural quiet is a
resource because it is relevant to visitor enjoynment”). And as
we made clear in Part I1.A above, the sane is true of the
Park Service's explanation of the nethodol ogy underlying the
Limtations Rule. Indeed, this prem se derives in part from
the Overflights Act itself, which directed the Secretary of the
Interior to i ssue recommendati ons "that shall provide for
substantial restoration of the natural quiet and experience of
the park." Overflights Act s 3(b)(1) (enphasis added).

As the Trust points out, the use of an annual average does
not correspond to the experience of the Park's actual visitors.
Peopl e do not visit the Park on "average" days, nor do they
stay long enough to benefit from averagi ng noi se over an
entire year. For the typical visitor, who visits the G and
Canyon for just a few days during the peak sumer season
the fact that the Park is quiet "on average" is cold confort.

I ndeed, the FAA acknow edges that, "[b]ecause many park
visitors typically spend limted tinme in particular sound envi -
ronments during specific park visits, the amount of aircraft

noi se present ... can have great inplications for the visitor's
opportunity to experience natural quiet in those particul ar
times and spaces." Linmtations Rule, 65 Fed. Reg. at 17,712.
The problemw th an annual average is that it gives equa

wei ght to summer and wi nter days, notw thstandi ng that

there are many nore visitors during the forner than the

latter. Thus, theoretically the use of an annual average coul d
permt the statutory standard to be net despite an incessant-
Iy noisy sumrer, assunming that the other seasons were
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relatively quiet. On the FAA's view, it could then declare
that it had achi eved substantial restoration of natural quiet
and cease any further efforts to restrict aircraft noise.

Nor are these consequences of using an annual average
nmerely theoretical. The FAA s Final Supplenental Environ-
ment al Assessnent projects that the 2000 Final Rules will
restore natural quiet in 43.6% of the Park on the "average
annual day." See FSEA at F-4. The sane docunent, how
ever, reveals that on the average summer day, natural qui et
will be substantially restored in only 31. 3% of the Park, and
that on the day with the nost air tour overflights the natura
quiet will be substantially restored in only 19.0% of the Park
Id. This result appears inconsistent with the rational e that
the Park Service offered for its 1994 definition of substantial
restoration, and that we found reasonable in G and Canyon
I: "Protecting 50% of the Park for 75% of the day gives
[ backcountry visitors] at |east a reasonabl e chance of seeing
the I ess-traveled areas in peace." 154 F.3d at 467; see also
1994 NPS Report at 184.

The FAA's only response to the seem ng unreasonabl eness
of its definition is that its standard guidelines for eval uating
the inmpact of aircraft noise enploy an annual average, and
that the courts have generally deferred to those guidelines.
Resp't's Br. at 54-56 (citing, e.g., Cty of Bridgeton v. FAA
212 F.3d 448, 459 (8th Cr. 2000); Mrongo Band of M ssion
I ndi ans v. FAA, 161 F.3d 569, 578-79 (9th Gr. 1998)). But
t hose gui delines were devel oped to evaluate aircraft noi se at
airports, see 14 CF.R pt. 150; id. s 150.9(b), and it is in that
context that the courts have deferred. See, e.g., Bridgeton
212 F.3d at 459; Morongo Band, 161 F.3d at 578-79. None
of the cited cases involved a statute that required the FAA to
achi eve substantial restoration of the natural quiet, or to
enpl oy a Park Service definition that demands qui et during
75% of "the day."

In sum we conclude that the FAA' s use of an annua
average day for nmeasuring "substantial restoration of the
natural quiet" appears inconsistent with both the Park Ser-
vice's definition of the termand with the prem se upon which
that definition was based. As noted in our discussion of
ri peness above, this is not nerely a technical dispute. It has
a significant inpact both on the FAA's estimate of the

progress its current and planned rules nake, and on its
determ nation of the end point at which it will have fulfilled
the statutory objective. W nust therefore remand this issue
for further consideration.

W recogni ze that, on remand, the Park Service may
declare that it did in fact choose what seens to us to be the
FAA' s | ess reasonabl e reading of the Service's definition of

"substantial restoration.” |If it does, however, the Park Ser-

vi ce nust understand that "the Overflights Act ... did not
relieve the governnent ... of its obligation not to promul gate
arule that is "arbitrary, capricious, an abuse of discretion, or
otherwi se not in accordance with law' " Gand Canyon |

154 F.3d at 469 (quoting 5 U.S.C. s 706(2)(A)). To survive

revi ew under that standard, the Service will have to explain

why its definition is reasonable in |light of the prem se upon
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which it was assertedly based. At this point, the governnent
has offered no explanation at all

C

The Trust's second challenge is to an aspect of the FAA' s
noi se et hodol ogy. The Trust argues that, in projecting the
anmount of noi se experienced by different parts of the Park
the FAA's noi se nodel only considers noise emtted fromair
tour flights. By failing to account for noise from ot her
aircraft that fly over the Grand Canyon--for exanple, from
commercial jets, general aviation, and mlitary flights--the
nodel arbitrarily overstates how quiet the Park really is.

The Trust asserts that if non-tour aircraft noise were includ-
ed in the calculation, the percentage of the Park in which
natural quiet would be substantially restored--even on the
FAA' s average annual day--would be significantly |ess than
the projected 43.6%

The FAA does not dispute that it excludes non-tour aircraft
fromits nodel, and the Trust's description is in accord with
that of the Final Supplenental Environmental Assessmnent.

FSEA app. G at 40. Nor does the FAA dispute that, at |east
theoretically, the exclusion of non-tour aircraft could cause it
to overestimate the periods when, and nunber of places

where, Park visitors substantially experience natural quiet.

The FAA's only response to the Trust's challenge is that
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excl udi ng non-tour aircraft is reasonabl e because they "con-
tribute mnimal noise conpared to commercial air tour air-

craft.... [The FAA] did not believe the m nimal anount of
noi se they contribute would affect the accuracy of its esti-
mates." Resp't's Br. at 59.

The agency cites no direct evidence that the noise from
non-tour aircraft is mniml, basing that conclusion solely on
the fact that general aviation flights account "for about 3
percent of all aircraft” in the Park. FSEA app. G at 40
VWhat is at issue here, however, is not the nunber of aircraft
that fly over the Grand Canyon, but rather the percentage of
time that they are audible. Al though we mght ordinarily
defer to the FAA's expert assurance that the nunber of non-
tour aircraft is too small to affect the accuracy of the latter
cal cul ati on, we cannot defer when the government's own data
suggests the contrary. Here, the record evidence indicates
that the exclusion of non-tour aircraft fromthe cal cul ation of
the percentage of time that aircraft are audible may well have
a significant inpact on the results.

The 1994 NPS Report provides a chart, based on actua
observations, that breaks down the percentage of tine that
different types of aircraft were audible at different points in
the Park. 1994 NPS Report at 187. For exanple, it shows
that at Lipan Point, total aircraft noise--including noise from
air tours, commercial jets, general aviation, and mlitary
flights--was audi ble during 43% of the observation peri od.

Air tours, however, could only be heard 30% of the tine.

Hence, at that |ocation, excluding non-tour aircraft fromthe
cal cul ati on woul d overestimate by 13 percentage points the
anmount of tine during which natural quiet prevailed. O her

| ocations reveal simlarly significant differentials between the
anmount of tine that sone type of aircraft was audible and the
amount of time that air tours could be heard: a 14%differen-
tial at Bright Angel Point, 10% at Toroweap Overl ook, and

12% at Phantom Ranch Overlook. 1d. Wen asked at ora
argunent, the governnent could offer no explanation for why
these differentials were immterial in calculating the areas or
periods in which the Park substantially experiences natura
qui et .
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The FAA al so seeks to defend the exclusion of non-tour
aircraft fromits noise nodel on the ground that "FAA' s
regul ati ons were not required to address every conceivable
type of aircraft.” Resp't's Br. at 60. That is true, and the
FAA can certainly choose to achieve the substantial restora-
tion of natural quiet by regulating air tours alone. But the
FAA cannot dispute that whether or not non-tour aircraft are
regul ated, natural quiet does not exist when the sound they
make is audible.16 Nor does the Overflights Act provide any
basis for ignoring noise caused by such aircraft.17 Hence, the
fact that the FAA has chosen not to regul ate certain catego-
ries of aircraft does not justify ignoring the sound those
aircraft make when deci ding how extensively to regul ate
other categories. And in the absence of any reasonable
justification for excluding non-tour aircraft fromits noise
nodel , we nust conclude that this aspect of the FAA's
nmet hodol ogy is arbitrary and capricious and requires recon-
sideration by the agency.

IV
For the reasons discussed in Part |II, the Air Tour Associ a-
tion's petition for reviewis denied. For the reasons dis-
cussed in Part 111, we grant the Grand Canyon Trust's

petition and remand the case to the FAA for further proceed-
i ngs consistent with this opinion

16 See, e.g., 2000 NPS Review at 6 (defining "natural quiet”

"the sound levels associated with a given acoustic environment,
absent any mechani cal or manmade noi se sources" (enphasis add-
ed)); 1994 NPS Report at 182 (defining "natural quiet" as "no
aircraft audible").
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as

17 See Overflights Act s 3(a) (declaring that "[n]oi se associated

with aircraft overflights at the Grand Canyon National Park is

causing a significant adverse effect on the natural quiet and experi -

ence of the park").
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