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Supervi sory Attorney. Julie B. Broido, Senior Attorney,
entered an appear ance.

Bef ore: Henderson and Randol ph, G rcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Senior Circuit Judge
Si | ber man

Si I berman, Senior Crcuit Judge: Alldata Corporation peti-
tions for review of the determination that it commtted an
unfair |abor practice. The NLRB cross-petitions for enforce-
ment. W grant the petition for review and deny the petition
for enforcenent.

Petitioner sells an autonobile repair database to service
stations. In May 1993, petitioner hired Karl Abbadessa to
sell its products in Queens, New York, under the supervision
of local field manager Arnold Pincus. Petitioner's salesnen
were paid |largely on conmm ssion. Conpany policy required
that sal esmen neet a quota of 7.5 sales per rolling quarter--
i.e., at the end of every nonth, each sal esman nust have net
his quota for the previous three nonths. At the tinme of
Abbadessa's hiring, failure to neet the quota resulted in
witten warnings prior to discharge.

Abbadessa's tenure in petitioner's enploy was tumultuous.
In August 1994, Pincus fired Abbadessa over financial inpro-
prieties. Petitioner then nullified the firing and instead
i ssued a witten warning, which stated that Abbadessa need-
ed to maintain his sales quota. By the end of fiscal year
1994, however, Abbadessa's sales placed himin the top 10% of
petitioner's sales force. On April 11, 1995, petitioner in-
fornmed Abbadessa that his fiscal year 1994 sal es had earned
hima trip to the "Wnner's Crcle," a conpany-funded trip to
a California resort. Because the trip would allow himto neet
petitioner's executives, Abbadessa spoke to other Alldata
sal esmen about their working conditions so that he m ght
convey their concerns to nanagenent.
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The primary concern anong those in Abbadessa's region
was their changi ng conm ssion formula. Beginning in early
1994, petitioner adopted a second nethod for distributing its
dat abase: a contract with Snap-On Tools, a seller of autono-
tive tools. Shap-On's sales force marketed the database to
service stations, in conpetition with Alldata's own comm s-
sion-driven sal esnmen. Anpbng Abbadessa's fell ow sal esnen,
this arrangenment allegedly led to dimnished earnings; wth-
out question, it led to resentnent of Snap-On's role. Sales-
men under Pi ncus' supervision, including Abbadessa, nade
their dissatisfaction known to Pincus at their nonthly sales
meetings. Pincus was not unsynpathetic.

For Abbadessa, the Snap-On contract apparently led to
both resentment and hostility toward Snap-On's enpl oyees.
On May 10, 1995, Abbadessa was rejected for pronotion
because of his antagonistic relationship with Snap-On. After
Pi ncus recommended two ot her sal esmen for pronotions,
petitioner's vice president of sales, Robert Wiffenbach, sug-
gested that he thought Abbadessa was "a better candidate."
Pi ncus conceded that Abbadessa was a better candidate, but
i nformed Wi ffenbach that

| did not choose hi mbecause he has a poor reputation
with [Snap-[Qn. | feel this will negatively affect their
cooperation with us.... | have attenpted and am con-
tinuing efforts to bring upon an inprovenent in their
rel ati onships. Karl has been resisting maki ng peace.

During the Wnner's G rcle, having been encouraged by
Pincus to act as an "anbassador[ ]" for his fell ow sal esnen,
Abbadessa approached Wi ffenbach regardi ng his concerns
and requested a neeting with Rod Georgiu, petitioner's presi-
dent--whi ch he got. Abbadessa spoke to CGeorgi u about
various issues relating to enpl oyee well-being, including bo-
nuses, expenses, reinbursenent, and support. Abbadessa
testified that Georgiu appeared synpathetic to his concerns
and suggested that Abbadessa put his conmplaints in witing.
Wi f f enbach al so urged Abbadessa to nenorialize his con-
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cerns and to do so quickly. Abbadessa drafted a letter to
Ceorgi u, which he had Pincus review, and sent it on May 23.

On June 5, petitioner decided to elimnate sonme sal esnen
who were well bel ow quota. Weiffenbach wote Pincus and
the other field service nmanagers:

In the next day or two I will be sending you a list of
reps that need to be term nated i medi ately. Basically
the list will include established reps that are below 2 or 3
units YTD [i.e., since March 31]. Each of you has a rep
or two in this category and this performance can not be
allowed to continue this year. There is absolutely no
excuse for an established rep not to be above quota.

This policy constituted a change from petitioner's previous
one of issuing witten warnings to those who were bel ow
quot a.

On June 12, Abbadessa e-mail ed Wi ffenbach to suggest
that "we draw up an 'agreenment' which clearly states what
the [ Snap-On] dealers['] obligations are, ... and have any
dealer who is interested in participating sign." Abbadessa
apparently also submitted his own draft of such an agree-
ment. The next day, Pincus offered two candi dates who were
under his supervision for termnation. He told Weiffenbach
that neither Abbadessa nor Al an Tankoos, another sal esman
qualified for retention, because they each had secured only
two of the requisite 7.5 sales, despite the fact that the rolling
quarter w thin which those sales had to be nade was al nost
five-sixths over. Pincus stated that "[i]f [Abbadessa's] busi -
ness doesn't inprove he may be ny first choice to go."

The foll owi ng day Wi ffenbach angrily responded to Ab-
badessa's June 12 e-nmail

| read the docunment you intended to try and get the
dealers to sign. Frankly I went a little ballistic. | have
one statenent | want you to think about. What nakes
you think you have the authority and/or rapport with
Snap-on to ask or require themto sign this unauthorized
docunent? ! Karl, you need to put your adversari al
attitude about Snap-on in the closet and | eave it there.

Page 4 of 10
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They do not work for you or [nme] and your heavy handed
tactics will only serve to further damage the rel ation
You can be certain | will not allow that to happen. | am
working hard to get their entire organi zation behi nd us

Abbadessa wote back on June 20 assuring Weiffenbach that
he had taken no direct action to get Snap-On deal ers' signa-
tures.

The sane day, Weiffenbach e-mail ed Abbadessa to notify
himthat his Wnner's Grcle status earned him 600 "stock
option shares.” The nessage congratul ated Abbadessa on his
sal es success during the preceding fiscal year

Three days | ater, Pincus term nated Abbadessa's enpl oy-
ment for "failure to maintain sales volune.” Pincus wote to
Abbadessa stating that Abbadessa had net sales of only two
units with a week left in the rolling quarter--well short of the
required 7.5--and that another possible cancellation threat-
ened to reduce Abbadessa's total to a single sale. Therefore,
according to Pincus' letter, petitioner had "no alternative but
to term nate [ Abbadessa's] enploynment i mediately, effective
June 23, 1995." However, field managers other than Pincus
did not begin cutting personnel, pursuant to Weiffenbach's
menor andum until Septenber of that year. Only then was
Tankoos rel eased.

Wth Abbadessa's June 23 firing, the clock began running
on the six-nmonth statute of Iimtations for filing an unfair
| abor practice charge under s 10(b) of the National Labor
Rel ations Act.1 When Abbadessa finally attenpted to file a
charge on Decenber 18--five days before the statute of
[imtations was up--he did so without attaching the jurat or
declaration required by NLRB regulations.2 At the tine
much of the federal governnment, including the Regional O -

129 U.S.C. s 160(b).

2 See 29 CF.R s 102.11. That is, Abbadessa failed to include
either his signature as witnessed by a notary public or a declaration
under penalty of perjury that the contents of the charge were true
and correct. See id.

fices of the National Labor Rel ations Board, was shut down
due to a budget deadlock. After the offices reopened, on
January 8--after the statute of limtations had run--the

Regi onal O fice requested that Abbadessa refile his charge in
the proper formand deferred for |ater consideration whether
the refiled charge woul d be considered tinmely. Abbadessa
promptly refiled.

An adm nistrative | aw judge found that Abbadessa's neet-
ing with and letter to Georgiu constituted protected concerted
activity under s 7 of the Act, and inferred that Abbadessa's
term nati on was brought on by that concerted activity. After
maki ng those findi ngs, however, the ALJ dism ssed the com
pl ai nt because he believed that the untinely filing of the
sworn charge nmeant that no valid charge was filed. The
Board di sagreed, holding that "the failure of a charging party
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to conply with the jurat or declaration requirenent does not
affect the tinmeliness of the filing of an unfair |abor practice
charge." The Board determ ned, however, that the ALJ's
decision was insufficiently specific to allow neani ngful review,
and so it remanded for specific findings regarding the ele-
ments of the unfair |abor practice and witnesses' credibility.3

On remand, the ALJ made a credibility finding as to only
one topic but otherw se fleshed out his previous findings
regarding the unfair |abor practice. Over a strong dissent,
the Board adopted the ALJ's order and decision.4 Alldata
petitioned for review and the Board cross-petitioned for en-
forcenent.

Petitioner presents us with two argunents. First, it is
contended that an unsworn charge is no charge at all and that
by the very terns of the Board' s own regul ati ons Abbadessa's
charge was untinely. Second, petitioner, echoing the dissent-
i ng Board nenber, argues that substantial evidence is |ack-
ing for the Board's finding that petitioner acted on the basis

3 Alldata Corp., 324 N.L.R B. 544, 545 (1997).
4 Alldata Corp., 327 N.L.R B. 127, 127 (1998).
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of ani mus agai nst concerted activity. W take up those
argunents in order.

A

The Board's regul ations require that a charge contain
either a jurat or a declaration. Petitioner argues that non-
conpliance with the jurat requirenent invalidates a charge
and that failure to file a valid charge within the six-nonth
peri od renders a subsequent charge untinely. The Board
deci ded, however, that the defective charge's filing tolled the
statute of limtations, and that "[a] charge tinely filed within
the 10(b) period remains tinely pending its revision to conply
with this provision of the Board's Rules.” 324 N L.R B. at
545. W give controlling weight to the Board's interpretation
of its own rule unless it is plainly erroneous or inconsistent
with the regulation itself. See Canadian Am QI Co. v.

NLRB, 82 F.3d 469, 473 (D.C. Cr. 1996). Here, we see no
reason not to defer to the Board's interpretation. Wile

s 102.11 requires that a charge "shall"™ contain a jurat or
decl aration, the consequence of a charge's nonconpliance on
its tinmeliness is not nmentioned. |If the agency allows a

statutorily valid charge filed within the statutory period to be
subsequent |y brought into conpliance with agency specifica-
tions, there is nothing "plainly erroneous or inconsistent” with
the text of the regul ation about doing so.

B

It is, of course, axiomatic that the Board' s unfair |abor
practice determnation nust be prem sed on a finding that
petitioner was notivated by ani nus agai nst Abbadessa's con-
certed activity. And Abbadessa's efforts to inprove the pay
and working conditions of his fell ow sal esmen were protected
activity. But petitioner clains that there is not a shred of
evi dence that the conpany resented Abbadessa's concerted
activity--at least insofar as it remained within legitimte
scope and bounds. In fact, the conpany encouraged Ab-
badessa's role.

Page 7 of 10
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The Board's finding, not atypically explained in a footnote
to the Board's opinion, is based on inferences it draws from
certain circunstances:

the timng of the discharge in that it occurred shortly
after Abbadessa's voicing of enployee conplaints about
[petitioner's] bonus policy, expense reinbursenent, sales
support and ot her issues; the disparity in [petitioner's]
treat ment of Abbadessa and ot her underperform ng sal es
peopl e; and the inconsistency between conmendi ng and
rewar di ng Abbadessa for his sales performance and t hen
shortly thereafter firing himfor alleged poor perfor-
mance.

327 NL.R B. at 127 n. 2.

That sort of circunstantial evidence, when conbined with
some evi dence of enployer aninus directed at an enpl oyee's
protected activity, would ordinarily suffice to support a Board
finding of illegal discharge. But it is doubtful that it would
suffice without that crucial link. Cf. MECO Corp. v. NLRB
986 F.2d 1434, 1437 (D.C. Cr. 1993).

In any event, the Board's description of the circunstanti al
evidence in this case ignores other circunstances whi ch whol -
Iy undermne its finding of unlawful notivation. Taking the
|ast point first, there is no |ogical inconsistency in the conpa-
ny's behavior in dischargi ng Abbadessa for poor performance
shortly after giving hima reward, because the reward was for
his performance in the prior year, fiscal 1994, whereas his
performance in early fiscal 1995 was bel ow conmpany st an-
dar ds.

To be sure, turning to the timng, Abbadessa was dis-
charged before the group of firings Wiffenbach contenpl at -
ed--which did not cone until Septenber. The Board parti cu-
larly was struck by the fact that Tankoos, who |ike Abbadessa
had only two net sales for the rolling quarter, was not
di scharged until Septenber. At the tine Abbadessa was | et
go, however, Tankoos, unlike Abbadessa, had four potenti al

Page 8 of 10
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sales in the pipeline, whereas Abbadessa was not meking a
conparable effort.5

Still it is a fair observation that the timng of Abbadessa's
di scharge was suspi ciously abrupt comi ng even before the end
of the quarter. But the Board (and the ALJ) ignored Ab-
badessa's extraordinary drafting and sending to Wi ffenbach
of the proposed new agreenent with Snap-On. In the con-
text of Abbadessa's troubled relations with Snap-On enpl oy-
ees it is quite apparent that Abbadessa's initiative did engen-
der ani nus, even fury. Wiffenbach wote Abbadessa that
he, Weiffenbach, "went ballistic" when he received that com
muni cati on only days before Abbadessa was di scharged. The
Board's counsel conceded Abbadessa's efforts to directly in-
fluence Alldata's contractual relations with Snap-On went
beyond any reasonable definition of protected concerted activ-
ity yet neither the ALJ nor the Board even discussed its
rel evance. 6 Abbadessa's ploy, coming in the wake of his
troubled rel ations with Snap-On enpl oyees, may well have
pushed himto the front of the queue of marginal enployees,
but it constitutes a non-protected ground for discharge.

We agree with the dissenting Board nmenber that there is
sinmply no evidence that petitioner ever manifested any hostil -
ity to Abbadessa's protected concerted activity. Abbadessa
was encouraged by his supervisors, Pincus and Wi ffenbach
to present his and his fell ow sal esnen's conpensati on con-
cerns to Georgiu both orally and in witing (Pincus even
hel ped Abbadessa to draft a letter to Georgiu). Abbadessa
went too far, however; he took his advocacy rol e beyond
protected bounds and, assunming that initiative in part contrib-
uted to the timng of his discharge--which is a fair infer-

5 The ALJ refused to credit Pincus' testinony that he had pled
with Abbadessa to increase his sales efforts because there was no
witten record of those pleas. The Board inplies that Abbadessa's
unwarned firing, coupled with petitioner's prior policy of issuing
written warni ngs, suggests inproper notivation. But Wiffen-
bach's June 5 nmenp plainly changed that policy for the whole

conpany.

6 To be sure, petitioner did not nake this point very effectively.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1188 Document #589647 Filed: 04/13/2001

ence--it neverthel ess does not support the Board's finding of
unl awful notive. The Board just flatly ignored the obvious
super sedi ng (and beni gn) explanation for the abruptness of
Abbadessa' s di scharge and instead fixed on an unsupported
cause. As such, its inference drawn fromthe circunstances

i s unreasonable. See Alentown Mack Sales & Serv., Inc. v.
NLRB, 522 U.S. 359, 366-67 (1998); see al so Sout hwest

Merch. Corp. v. NLRB, 943 F.2d 1354, 1360 (D.C. Gr. 1991).

* * *x %

Accordingly, the petition for review is granted.

Page 10 of 10

So ordered
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