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Bef ore: Randol ph, Rogers, and Garland, Circuit Judges.

pinion for the Court filed Per Curiam

Per Curiam On Decenber 20, 1999, the Federal Energy
Regul at ory Conmi ssion pronul gated a final rule to advance

the formati on of regional transm ssion organizations
("RTGs"). See Regional Transm ssion O ganizations, O der
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No. 2000, FERC Stats. & Regs. p 31,089 (1999), 65 Fed. Reg.

810 (2000) ("Order 2000"), on reh'g, Order No. 2000-A, FERC
Stats. & Regs. p 31,092, 65 Fed. Reg. 12,088 (2000) ("Order
2000-A") (codified at 18 CF.R s 35.34).1 On February 25,
2000, the Conmi ssion denied rehearing while clarifying cer-
tain provisions of the rule. See Order 2000-A, p 31,092, at
31,354. The petitioners raise a variety of challenges to Order
2000, principally on the grounds that the Comm ssion exceed-

ed its statutory authority, and if it did not, that it acted
arbitrarily and capriciously and contrary to | aw.

The contentions of the Jurisdictional Uilities ("Uilities")
are prenmised on the view that Order 2000 not only mandates
certain informational filings as to expected RTO participation
but also has the effect of mandati ng RTO participation. W
hold first, that the challenged requirenments of Order 2000 are
vol untary and i nmpose no nmandatory requirenments upon the
Uilities, and second, that the Uilities have failed to denon-
strate that they are aggrieved by Order 2000. Accordingly,
we dismss the Utilities' petitions for lack of jurisdiction

We dismiss as well the petition of the Public Utility District
No. 1 of Snohom sh County, WAshington, which chall enged
the Conmission's failure to address the costs and benefits of
RTO formation, and the petition of the South Carolina Public
Service Authority, which sought review of the Commi ssion's
refusal to forbid passive ownership of an RTO by narket
partici pants.

Hi storically, electric utilities were vertically integrated,
owni ng generation, transm ssion, and distribution facilities
and selling these services as a "bundl ed" package to whol e-
sale and retail custoners in a limted geographical service
area. Promoting Wol esal e Conpetition Through Qpen Ac-
cess Non-discrimnatory Transm ssion Services by Public

1 All references to Order 2000 and Order 2000-A refer to pages in
the FERC Stats. and Regs. Unless otherw se indicated, references
to "Order" or "Order 2000" refer to the final rule and its preanbles.
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Uilities, Recovery of Stranded Costs by Public Uilities and
Transmitting Uilities, 60 Fed. Reg. 17,662, 17,668 (proposed
Apr. 7, 1995) (codified at 18 C F.R ss 35.15, 35.26-35.29).
Beginning in the late 1960s, however, significant economc
changes and technol ogi cal advances in generation and trans-

m ssion gave rise to many new entrants in the generating

mar kets, which, by using smaller scale technol ogy, could sel
energy at a lower price than many utilities' existing genera-
tion facilities. 1d. at 17,671. But barriers to a conpetitive
whol esal e power nmarket renai ned because if and when the
existing vertically integrated utilities provided regional trans-
m ssion access to these new efficient generating plants, they
favored their own generation. 1d.

Concl udi ng that these practices were unduly discrimnatory
and anti-conpetitive, the Conm ssion issued Orders 888 and
889 in 1996.2 Oders 888 and 889 established the foundation
for the devel opment of conpetitive whol esal e power markets
by requiring non-discrimnatory open access transm ssion ser-
vices by public utilities. See Transm ssion Access Policy
Study Goup v. FERC, 224 F.3d 667, 682 (D.C. Gr. 2000)
("TAPSG'). In the Notice of Proposed Rul emaki ng underly-
ing the Order now on review, the Commi ssion observed that
Orders 888 and 889 "required a significant change in the way
many public utilities have done business for nmost of this
century,"” and that "nost public utilities accepted these
changes and nade substantial good faith efforts to conply
with the new requirenments.” See Notice of Proposed Rul e-

2 Promoting Wol esal e Conpetition Through Open Access Non-
di scrimnatory Transmi ssion Services by Public Uilities; Recov-
ery of Stranded Costs by Public Utilities and Transmtting Utili-
ties, Order No. 888, 61 Fed. Reg. 21,540 (1996), clarified, 76
F.ERC p 61,009 and 76 F.E.R C. p 61, 347 (1996), on reh'g, Oder
No. 888-A, 62 Fed. Reg. 12,274, clarified, 79 F.E R C p 61,182
(1997), on reh'g, Order No. 888-B, 62 Fed. Reg. 64,688 (1997), on
reh'g, Order No. 888-C, 82 F.EER C. p 61,046 (1998); Open Access
Same-Ti me I nformati on System and Standards of Conduct, Oder

No. 889, 61 Fed. Reg. 21,737 (1996), on reh'g, Order No. 889-A, 62

Fed. Reg. 12,484 (1997), on reh'g, Order No. 889-B, 81 F.E R C.
p 61, 253 (1997).
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maki ng, Regi onal Transm ssion Organi zations, 64 Fed. Reg.
31,390, 31,393 (1999) ("NOPR').

Since the issuance of Orders 888 and 889 the electric
i ndustry has changed significantly in response to those or-
ders. The availability of open access transmssion tariffs has
resulted in a nmuch greater reliance on whol esale nmarkets to
provi de generation resources, which in turn, has resulted in
the increase of interregional electricity transfers. This has
caused various changes in the industry, including the divesti-
ture by integrated utilities of their generating assets, an
increase in nergers, increases in new participants in the
i ndustry in the formof independent power marketers and
generators, an increase in the total volune of trade in the
whol esal e electricity market, state efforts to increase retai
conpetition, and new and different uses of the transm ssion
grid. In sum the Conmm ssion observed in the underlying
NOPR that "[t]he very success of Order Nos. 888 and 889
and the initiative of sonme utilities that have pursued vol un-
tary restructuring beyond the m ni mum open access require-
ments, have put new stresses on regional transm ssion sys-
tems--stresses that call for regional solutions.” 1d.

In response to these changes in the structure and function-
ing of the electric industry, the Conm ssion investigated the
need for regional transm ssion entities. The Conm ssion
staff found that the transm ssion grid was being used nore
intensively than in the past and that "market institutions
were not adequately prepared to deal with such a dramatic
series of events," as had occurred, for exanple, md-June
1998 when the M dwest experienced unprecedented high spot
market prices. 1d. at 31,394. The staff concluded that to
address reliability concerns and foster conpetition, "better
regi onal coordination in areas such as mai ntenance of trans-

m ssion and generation systens and transm ssion pl anni ng

and operation” was required. Id. Although, in the wake of
Orders 888 and 889, sone nenbers of the industry attenpted

to formvarious regional entities, the results were "haphaz-
ard" and "inconsistent”; while sone succeeded, others fail ed,
and "much of the country's transm ssion facilities remain[ed]
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out si de of an operational regional transm ssion institution."
Id. at 31, 395.

In Order 2000, the Conmi ssion identified two categories of
remai ning barriers to a conpetitive wholesale electric market
envisioned in Orders 888 and 889: (1) engi neering and eco-
nomc inefficiencies in the current transmssion grid; and (2)
lingering opportunities for transm ssion owners to discrim-
nate to favor their own activities. The Conm ssion issued
Order 2000 to advance the formation of RTGs in response to
these two concerns, indicating that RTCs will renedy "eco-
nom ¢ and engi neering inefficiencies and the continuing op-
portunity for undue discrimnation.” Oder 2000, p 31,089 at
31,017. According to the Conmm ssion, RTGs could: "(1)

i nprove efficiencies in transm ssion grid managenent; (2)
impose grid reliability; (3) renove remaining opportunities
for discrimnatory transm ssion practices; (4) inprove market
performance; and (5) facilitate |lighter handed regul ation.”
Id. at 30, 933.

The final rule, as contained in Order 2000 and clarified by
Order 2000-A, specifies both the m nimum characteristics and
functions that a regional entity must satisfy in order to be
consi dered an RTO under the rule. See 18 C F.R
ss 35.34(j), (k); see alsoid. s 35.34(1l). The final rule, howev-
er, adopts a flexible approach to the structuring of RTGCs,
allowing an RTOto take the formof an 1SO transco, a
conbi nati on of the two, or sonme other formas long as it
meets the mni mum function and characteristic requirenments
set forth in the rule.3 See id. s 35.34(b)(1). Five of the
m ni mum requi renents of an RTO are relevant to this appeal.
First, anmpong the mni mum characteristics of an RTO, the rule
specifies that RTOs must have i ndependence from market
participants. See id. s 35.34(j)(1). As one neans of ensuring

3 "Transcos," short for transm ssion conpani es, both own and
operate transm ssion facilities for profit. "Independent system
operators” (1SGs), in contrast, are non-profit organizations that
operate the transm ssion facilities that others own. Thus, unlike
| SGs, transcos do not separate the ownership fromthe operation of
the facilities.

opinion>>
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such i ndependence, although the rule allows transm ssion

owners to "retain the authority under section 205 of the
Federal Power Act [("FPA" or "Act"] (16 U.S.C. [s] 824d) to
seek recovery fromthe [RTQ of the revenue requirenents
associated with the transnmission facilities that they own," the
rule requires that RTOs have "excl usive and i ndependent
authority under [s 205 of the Act] to propose rates, terns

and conditions of transm ssion service provided over the
facilities it operates.” 1d. s 35.34(j)(1)(iii) & note. Second,
as anot her nmeans of ensuring independence, the final rule
provides that the "[RTQ, its enpl oyees, and any non-

st akehol der directors nmust not have financial interests in any
market participant.” 1d. s 35.34(j)(1)(i). The rule does not,
however, prohibit passive ownership, but rather allows the
Conmi ssion to review passive ownership proposals on a case-
by-case basis. Third, anong the m ni mum characteristics of

an RTO, the rule prescribes the regi onal scope of RTCs, see

id. s 35.34(j)(2), but |eaves specific regional cost-benefit anal -
yses to be conducted on a case-by-case basis. Fourth, anong
the m ni mum functions of an RTO the rule specifies that the
RTO must have pl anni ng and expansi on authority, see id.

s 35.34(k)(7). Fifth, the rule creates an "open architecture”
policy, which requires all RTO proposals to allow the RTO the
flexibility to inprove its structure and operations to neet
demands. See id. s 35.34(1).

In order to encourage RTO participation and formation, the
final rule requires every public utility, as defined by s 201 of
the FPA, 16 U S.C. s 824(e), that owns, operates or controls
facilities for the transm ssion of electric energy in interstate
commerce to nake certain filings with respect to their partic-

i pation in an RTO see 18 CF. R s 35.34(a), and establishes a
col l aborative process to facilitate the voluntary devel opnment

of RTGs. See Order 2000, p 31,089 at 30,991, 30,994. A

public utilities not currently in an 1SO nust file with the
Conmi ssion either a proposal to participate in an RTO or an
"alternative filing" by Cctober 15, 2000. 18 CF.R s 35.34(c).
A public utility that is currently a nenber of an 1SO nust file
wi th the Conmi ssion by January 15, 2001, a statenment that it

is participating in an approved | SO and an expl anati on of the

Page 7 of 22
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extent to which the 1SO has the characteristics and functions

of an RTO to the extent the | SO does not conformto the

requi renents of an RTO the | SO nmenber nust provide a

proposal to participate in an RTO a proposal to nodify the
ISOto conformto the requirenents of an RTO, or an

"alternative filing." 1d. s 35.34(h). For all public utilities,
the "alternative filing" must describe any efforts made to
participate in an RTO, a detail ed explanation of why the

utility has not made a filing to participate in an RTO, and the
"specific plans, if any, the public utility has for further work
toward participation” in an RTO Id. s 35.34(g) (enphasis
added) .

The Jurisdictional Uilities do not challenge the Comm s-
sion's overarching objective to encourage participation in and
formation of RTGs. |Indeed, they hardly could, for in the
Federal Power Act Congress has directed the Conm ssion
both "to divide the country into regional districts for the
vol untary interconnection and coordination of facilities for the
generation, transm ssion, and sale of electric energy” and "to
pronmot e and encourage such interconnection and coordination
wi thin each such district and between such districts."” FPA
s 202(a), 16 U.S.C. s 824a(a). Instead, the Uilities challenge
certain aspects of the m ninumrequirenents and functions of
RTGs set forth in Order 2000. Specifically, they contend
that: (1) the Commi ssion | acked the statutory authority to
mandate a division of rate filing responsibilities in which
transm ssion owners mnust involuntarily cede their alleged
statutory right to file rates; (2) the Order's division of rate
filing responsibilities is arbitrary and caprici ous both because
the division was unjustified and because it woul d hinder the
transm ssion owners' ability to recover their costs; (3) Oder
2000 inproperly limted transm ssion owners' right to con-
tract to make unilateral rate nodifications; (4) the Oder's
open architecture requirenent is arbitrary and capri ci ous;
and (5) the Order's transm ssion expansion requirenment im
perm ssi bly abdi cated the Conm ssion's authority to approve
i nterconnecti ons and expansi ons. The Comm ssion responds
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that none of these contentions are properly before the court
because (1) the Uilities are not aggrieved by Order 2000 as is
required to seek review under s 313(b) of the Act, 16 U S.C.

s 8251 (b), and (2) the issues presented on appeal are not ripe.
Because we conclude that the Uilities |ack standi ng because
they have suffered no injury in fact, we need not reach

whet her the Uilities' clains are also unripe. Cty of Oville
v. FERC, 147 F.3d 979, 987 n.10 (D.C. Cir. 1998).

Section 313(b) of the Act, pursuant to which the Utilities
seek judicial review of Order 2000, provides that a party nust
be aggrieved by the Comm ssion's order. See 16 U S.C
s 8251 (b). A party is aggrieved within the meaning of
s 313(b) if it can establish both the constitutional and pruden-
tial requirements for standing. See La. Energy & Power
Auth. v. FERC, 141 F.3d 364, 367 (D.C. Cr. 1998). In Lujan
v. Defenders of Wldlife, 504 U S. 555 (1992), the Suprene
Court set forth the famliar three requirenents for constitu-
tional standing: (1) "the plaintiff nust have suffered an
"injury in fact'--an invasion of a legally protected interest
which is (a) concrete and particul arized and (b) actual or
i mm nent, not conjectural or hypothetical”; (2) "there nust
be a causal connection between the injury and the conduct
conplained of"; and (3) "it nust be likely, as opposed to
merely specul ative, that the injury will be redressed by a
favorabl e decision.” 1d. at 560 (citations omtted) (interna
quotation marks om tted).

The validity of the Conm ssion's jurisdictional argunent
turns on whether Order 2000 requires the Uilities to partici-
pate in an RTO or rather nerely encourages themto join or
forman RTO voluntarily. |If Order 2000 nandates RTO
participation, the UWilities will suffer the i medi ate and con-
crete injury of involuntarily having to cede their clainmed
statutory rights and being subject to allegedly arbitrary and
capricious agency action. Thus, mandated participation in an
RTO gives the Uilities the unpl easant choi ce between Scyll a
and Charybdi s--either participate in an RTO and | ose their
clainmed statutory rights pursuant to the allegedly unlaw ul
authority of the Comm ssion or face sanctions. By contrast,
if Order 2000 is voluntary as to RTO participation, the

Page 9 of 22
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Uilities need not participate in an RTO at all, and even if
they choose to participate in an RTO they will not be

i nvoluntarily ceding any clainmed statutory rights, but rather
voluntarily waiving them Accordingly, we first exam ne

whet her Order 2000 is voluntary.

A

The Jurisdictional Uilities base their challenges to O der
2000 on the premse that it is not voluntary. 1In their main
brief, they set forth three bases for their contention that the
Conmi ssion "cannot evade all responsibility for its actions by
declaring its entire program'voluntary.' " First, they main-
tain that those transm ssion owners that joined | SOs before
t he i ssuance of Order 2000 have no practical choice but to
participate in an RTO because they cannot alter their existing
| SO structure w thout the Comm ssion finding that w thdraw
al isin the public interest and, in Order 2000, according to the
Uilities, the Comrission found that the public interest re-
quires participation in RTGs. For other transm ssion own-
ers, they contend, "it is hard to see either Order No. 2000 or
its deprivation of section 205 rights as voluntary" because the
Conmi ssion "has required every public utility either to file an
RTO proposal or justify why it has not done so." Finally,
they maintain the Comm ssion's "concept of 'voluntariness' is
but a mrage," inasmuch as the Conm ssion in Order 2000
noted its authority to require nenbership in an RTO as a
condition for approving nmergers and ot her corporate restruc-
turings, and to nmake grants of authority to charge market-
based rates contingent on RTO nenbership. The Utilities
rely on colorful |anguage in Associated Gas Distributors v.
FERC, 824 F.2d 981 (D.C. Gir. 1987), in which the court
declined to treat as voluntary the provision of Order No. 436
that required those gas pipelines that opted to secure a
"bl anket certificate" for the provision of gas transportation to
make an "open-access" commitnent. The court reasoned
that refusal to provide blanket-certificate transportation could
spel | bankruptcy and opting not to could be fatal. 1d. at 1024.
The court observed that "when a condemmed nman is given the
choi ce between the noose and the firing squad, we do not
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ordinarily say that he has 'voluntarily' chosen to be hanged."
I d.

There are two main difficulties with the UWilities' premse
that Order 2000 nmandates RTO formation and participation
First, the text and preanbles of the final rule do not support
their contention. Second, notw thstanding the text, the Uili-
ties fail to offer anything to support their contention that for
practical purposes RTO participation is not voluntary.

Order 2000, by its own termnms, does not mandate RTO
participation. See 18 CF.R ss 35.34(c), (g), (h). It requires
all public utilities (whether they are nmenbers of an | SO or
not) to file either a proposal to participate in an RTO or an
alternative filing. See id. ss 35.34(c), (h). The alternative
filing need only describe efforts made to participate in an
RTO, an expl anati on of obstacles to participating in an RTO
and the specific plans, if any, that the public utility has to
participate in an RTOin the future. See id. s 35.34(g). The
vol untariness of Order 2000 thus lies in the existence of the
alternative filing, which enables any public utility to opt not to
participate in an RTO Therefore, although the filing re-
qui rements are mandatory, participation in an RTOis not.

The preanbles confirmthat O der 2000 neither was intend-
ed to mandate nor does mandate RTO participation. In the
preanble to Order 2000, the Commi ssion repeatedly stated
that it was inplementing a "voluntary approach to RTO
formati on" and that only the filing requirenent is nmandatory.
See Order 2000, p 31,089 at 31,034. |Indeed, the Conm ssion
expressly noted the view that its RTO proposal cannot really
be said to be voluntary because nonparticipation in an RTO
will result in negative consequences for nonparticipants, and
replied that it was "not adopting as a generic policy in this
Final Rule ... that RTO participation is required.” 1d.

Not wi t hst andi ng skeptici sm by many commentators that a

vol untary approach woul d acconplish the Conm ssion's goals,

t he Conmi ssion stuck to its guns and concl uded that although
"it is clear that RTGCs are needed to resolve inpedinents to
fully conpetitive markets," "we continue to believe, as we
proposed in the NOPR, that at this time we should pursue a



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1176 =~ Document #644306 Filed: 12/11/2001

vol untary approach to participation in RTGs." Id. at 31, 033.
The Conmi ssi on expl ai ned:

[A] voluntary approach as we have structured it, with

gui dance and encour agenent fromthe Conmi ssion, is

nost appropriate at this time. Gven the rapidly evol v-
ing state of the electric industry, we want to all ow

i nvol ved participants the flexibility to devel op nutually
agreeabl e regi onal arrangenments with respect to RTO
formation and coordi nati on.

Id. In what proved to be a dashed hope, the Conm ssion
continued, "[f]urther, we want the industry to focus its efforts
on the potential benefits of RTO formati on and how best to
achieve them rather than on a non-productive challenge to

our legal authority to mandate RTO participation.”™ 1d.

The preanble to Order 2000- A underscores the Comm s-
sion's already explicit neaning of Order 2000, stating that
"the Conmi ssion adopted as a matter of policy a voluntary
approach to RTO formati on" and that "Order No. 2000 does
not mandate RTO participation.” O-der 2000-A, p 31,092 at
31,357. Both preanbles also distinguished the Comm ssion's
authority to voluntarily encourage RTO participation, pursu-
ant to s 202(a) of the Act, fromthe Comm ssion's authority to
mandat e RTO participation on a case-by-case basis to renmedy
undue di scrimnation or anti-conpetitive effects pursuant to
ss 206 and 309 of the Act. See Order 2000, p 31,089 at
31, 043; Oder 2000-A, p 31,092 at 31, 360.

Nevertheless, the Uilities would have this court read "be-
tween the lines" of Order 2000, contending that the Oder is
i nvoluntary in effect because of the renedial actions that the
Conmmi ssion m ght take against those utilities that fail to
participate in an RTO. According to the Uilities, Oder
2000 has the practical effect of nmandating RTO participation
bot h because current nmenbers of an | SO have no choi ce but
to participate in an RTO because they cannot exit their
exi sting SO structure as the Conmm ssion found that the
public interest requires participation in an RTO and because
t he Conmi ssion has the authority to condition the approval
of mergers and market-based rates on RTO participation.

Page 12 of 22
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The Uilities' characterization of Order 2000 directly contra-
dicts its text and effects and, hence, does not change the
Order's voluntary nature.

As an initial matter, the text of O der 2000 does not
support the Uilities' contentions. The Conm ssion nmade
neither a generic finding that RTO participation is required
for a disposition of jurisdictional facilities to be in the public
interest, nor a generic finding that would enable it to condi -
tion the approval of all future nergers and market - based
rates on participation in an RTO To the contrary, the
preanble to Order 2000 explicitly stated otherw se

We are not adopting as a generic policy in this Fina

Rul e either that RTO participation is required in order to
retain or obtain market-based rate authorization for

whol esal e power sales, or that RTO participation is re-

quired for a disposition of jurisdictional facilities to be in
the public interest.

Order 2000, p 31,089 at 31,034; accord id. at 31,044-45. The
preanble to Order 2000-A confirnms this:

In response to those who argue that the Conm ssion

shoul d state generically that all market-based rates and
mergers must be conditioned on RTO participation, we
continue to believe that this is best addressed on a case-
by-case basis. W see no need to decide at this tine that
no merger or market-based rate proposal could satisfy

our applicable standards w thout RTO participation

There will be sufficient opportunity to consider this in
the context of individual cases.

Order 2000-A, p 31,092 at 31,358. Because neither of the
preanbl es nade these generic findings, the Uilities should

be no nore fearful of these future individual actions after the
i ssuance of the final rule than they were before its issuance.

Al t hough the Commission inplicitly stated in O der 2000
that it mght be nore inclined to allow affiliated sellers to
charge market-based rates if the transm ssion affiliate be-

I onged to an RTO and that it would also nore readily approve
mergers and acqui sitions in that circunstance, this does not
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change the current state of the law. the Comm ssion ap-

proves market-based rates only if the seller and its affiliates
ei ther do not have or have adequately nitigated nmarket

power. See La. Energy & Power Auth., 141 F.3d at 365;

Cajun Elec. Power Coop. v. FERC, 28 F.3d 173, 176 (D.C

Cr. 1994). The fact that an RTO nmenber may nore readily

sati sfy the applicable standards for narket-based rates or

mer ger approval s has no bearing on whether other entities

sati sfy the standards as well.

It is conceivable that Order 2000's provisions on RTGs are,
in effect, mandatory if Order 2000 will result in participation
in RTCs because of the benefits of joining or form ng an RTO
(and, in the sane vein, the resulting costs of not doing so), see
Associated Gas Distribs., 824 F.2d at 1024, but the Uilities
have cone forward with no evidence to support this conclu-
sion. Absent such a show ng, the court has no reason not to
take the Conmission at its word that Order 2000 is vol untary.

Cf. N Ind. Pub. Serv. Co. v. FERC, 954 F.2d 736, 740 (D.C
Cr. 1992) ("N PSCO').

Furthernore, the Utilities' conception of O der 2000 as
mandat i ng RTO participati on nakes no nmention of the alter-
native filing option that allows any public utility--whether it
is a nenber of an 1SO or not--to decline to participate in an
RTO wi t hout penalty (beyond those that are available to the
Conmi ssi on under the Federal Power Act regardl ess of the
final rule). See 18 CF.R ss 35.34(c)(2), (h)(3)(iii). The
Uilities respond that they do not want to file an alternative
filing because they want to participate in an RTO and hence
they urge the court to construe Order 2000 to mandate RTO
participation because it sets forth nandatory requirenents
for the mnimum characteristics and functions of an RTO In
this regard, the Uilities point to several recent orders of the
Conmmi ssion in which it declined to recognize an entity inits
entirety as an RTO because it did not neet the m ninum
requi renents specified in Oder 2000. See N. Y. |Indep. Sys.
Qperator, 96 F.EER C p 61,059 at 61,187 (July 12, 2001);

PIJM I nterconnection, L.L.C., 96 F.E R C p 61,061 at 61, 243-
44 (July 12, 2001). In essence, however, the Uilities do not
want to participate in an "RTO'" as the Conm ssion has
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envisioned it in Order 2000. Rather, they want to form sone
different entity, presumably to gain sonme of the advantages

that the Commission has identified in Oder 2000, but neither
formati on of nor participation in this entity appears to be
precl uded by Order 2000 itself, as the alternative filing provi-
sion, 18 CF.R s 35.34(g), makes clear.

For these reasons, we conclude that the |anguage of O der
2000 is sufficient to establish that RTO participation is vol un-
tary.

B.

Returning to consideration of the Conm ssion's position
that the court lacks jurisdiction to reviewthe Uilities' chal-
| enges to Order 2000, we conclude that the Utilities have
failed to show that they have suffered an injury in fact as a
result of the final rule.

The Uilities set forth a variety of ways in which Oder
2000 injures them including that, upon joining or form ng an
RTO, (1) they are deprived of their clainmed statutory right to
file with the Comnri ssion rate changes for services to custom
ers, (2) they risk losing their investnents in transm ssion
assets because of the Order's division of rate filing responsi-
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bilities, (3) they lose the alleged right to contract directly with

current and potential custonmers, (4) they | ose managenent

control as to the operation of their assets, and (5) the rates
they are paid for transm ssion services will decline. Al of
these injuries only cone to pass, however, if a public utility
opts to participate in an RTQ Order 2000 does not mandate

this. Rather, Oder 2000 only mandates a filing requirenent,
which allows any public utility to make an alternative filing.
None of the Utilities' claimed injuries will occur if they opt to
make an alternative filing and do not participate in an RTO

To the extent the Utilities may want to participate in an

"RTO-li ke" organization with different rate filing divisions,
nothing in Order 2000 prevents them from doi ng so; public
utilities can avoid being | ocked into an RTO by submitting an
alternative filing. Because none of the Utilities' injuries wll
conme to fruition if they opt to make an alternative filing, their
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stated injuries are non-existent or at |east highly specul ative;
thus, they are inadequate to give rise to an injury in fact.

See NNC. Uils. Commn v. FERC, 653 F.2d 655, 664 (D.C.

Cir. 1981).

Noti ceably absent fromthe Uilities' alleged injuries is a
harmthat stens fromthe mandatory requirenment of O der
2000--the filing requirenment itself. They neither challenge
the filing requirenment nor contend that they are harmed by
it. Thus, they have set forth no injury in fact that they suffer
from Order 2000, and hence they are not aggrieved as
requi red under s 313(b) of the Act.

Accordingly, in view of our conclusion that Order 2000 does
not mandate RTO participation, the court |lacks jurisdiction to
address the Utilities' challenges to the final rule.

Petitioner Public Utility District No. 1 of Snohom sh Coun-
ty, Washington ("Snohom sh") seeks review of the Comm s-
sion's assessnent that RTOs will be cost-effective. Snoho-
m sh al so contends that the Commission's failure to require
those filing RTO proposals to denonstrate the cost-
ef fecti veness of the proposed RTOis both irrational and
contrary to law. Because Snohom sh has not suffered an
infjury as a result of Order 2000, and because the Conmi ssion
agrees that it nust consider cost-benefits when eval uating
RTO proposal s, we dismss the petition for review.

Snohom sh argues that, in requiring all public utilities to
file RTO proposals, the Commission failed to appreciate the
uni que circunstances in the Pacific Northwest, where 75
percent of the transm ssion power |ines are owned and oper -
ated by the Bonneville Power Adm nistration. Because of
Bonnevill e's dom nant position, the negative effects fromthe
"bal kani zati on" of service providers, effects that pronpted the
Conmmi ssion to pronul gate Order 2000, are allegedly not
present in Snohom sh's region. |If there is no bal kani zati on
Snohom sh's argunent continues, then there is no reason to
i npose the costs of RTO formation on consuners in the
Pacific Northwest. Snohom sh contends that form ng an
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RTO in the Pacific Northwest is not in the public interest
because the costs of formation will outweigh any benefits in
service and efficiency. Snohonm sh bases this argunment |arge-
ly on its prediction of negative econom ¢ consequences for
Bonneville (and its bondholders) if Bonneville is forced to
relinquish control of transm ssion assets to an RTO  Snoho-
m sh al so postul ates that the Conmm ssion has overenphasi zed
the benefits a Pacific Northwest RTOw Il provide. The

Conmi ssi on di sagreed with Snohom sh's assessnment and de-

nied its request for rehearing of O der 2000.

The Conmi ssion questions our jurisdiction to hear Snoho-
m sh's petition on the ground that Snohom sh is not "ag-
grieved®" within the neaning of s 313(b). 16 U. S.C. s 825l (b).
As the Commi ssion sees it, Order 2000 does not require
Snohom sh, which is not a "public utility" subject to the
Order, to do anything. The Conmi ssion al so views Snhoho-
msh's clainms as unripe. |If we reach the nmerits, the Commi s-
sion urges us to rule in its favor on the ground that substan-
tial evidence of the nationw de savings of RTO formation
supports its Order.

Snohom sh's conplaints are both specific and general .
Wth respect to the specific issue of RTO formation in the
Paci fic Northwest, Snohom sh offered data to prove that this
woul d be nore costly than any resulting benefit. Snohom sh
conpl ains that the Comm ssion did not adequately consider
this data. Snohom sh also presented a general argunent--
any RTO applicant must denonstrate cost-effectiveness be-
fore the Conm ssion approves the application; Oder 2000
does not provide this safeguard; therefore, the Oder violates
the Federal Power Act because it does not ensure that the
Conmmi ssion will approve only RTOCs that are in the public
interest, as ss 203 and 205 of the FPA require. 1d. ss 824b,
824d.

Order 2000 is but a prelimnary step. It encourages vol un-
tary RTO formation. See Part Il, supra. |[If Snohom sh's
general argunent stood alone we would disnmiss its petition
for lack of "aggrievenment." Oder 2000 does not provide for
Conmi ssi on approval of any RTGs; it requires only that
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public utilities file proposals or explain why they are not
doi ng so. Snohom sh does not argue that it would suffer any
actual injury if the Comm ssion approved an inefficient RTO
in, for exanmple, New Jersey. Snohomi sh is connected to an
entirely separate regional power grid. See City of Orville,
147 F.3d at 979.

Snohom sh's nore specific conplaint is a different nmatter
There are currently pendi ng before the Comm ssion proceed-
ings on an application for an RTOin the Pacific Northwest.

In Avista Corp., 95 F.ER C. p 61,114 (Apr. 26, 2001), reh'g
granted in part and clarified in part, 96 F.E R C. p 61, 058
(July 12, 2001), decided after Order 2000 issued, RTOfilers in
the Pacific Northwest (including Bonneville) sought a decl ara-
tory order fromthe Conm ssion providing "prelimnary

gui dance with respect to Governance, Scope and Confi gura-
tion, and Liability of" the proposed RTO ("RTO West").4 1d.
at 61, 324 (enphasis added). Snohomi sh intervened in the
proceeding, reiterating the general challenge it sought to

rai se in the rul emaki ng--nanely, that no RTO proposal may

be approved unl ess the applicants have denonstrated that its
benefits will outweigh its costs. The Conmm ssion responded as
fol | ows:

In Order No. 2000, the Conmi ssion found that the
benefits of RTO formation overall outweigh the costs, but
it did not require individual cost benefit analyses in
conpliance filings. W will not reverse that determ na-
tion here.

Id. (footnote omtted).

Snohomi sh takes this to nmean that it is barred from
submtting its cost-benefit analysis in the proceeding. That is
a m sreading of the passage. The Comm ssion was sinply
reiterating its rejection of Snohom sh's general argument. It
was not, as Snohom sh thinks, stating that it would refuse to
consi der cost-benefit analyses in determ ning whether to ap-

4 The plan is to nmerge two RTO filings, RTO West and Transcon-
nect, into one joint proposed RTO retaining the name RTO West.
See Avista, 95 F.E R C p 61,114 at 61, 322.
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prove an RTO for the Pacific Northwest. Far fromit. As
Conmi ssi on counsel expl ained at oral argunent, the Comm s-
sion nmust--in order to conmply with the Federal Power Act

and the Administrative Procedure Act, see 16 U S. C. ss 824b,
824d; 5 U.S.C. s 706; see also Ofice of Consunmers Counci

v. FERC, 783 F.2d 206, 227 (D.C. Gr. 1986)--adequately

addr ess Snohom sh's specific cost-benefit evidence (if Snhoho-
m sh presents it) prior to the Conm ssion's final decision on
the RTO proposal for the Pacific Northwest. RTO West is
itself undertaking its own cost-benefit analysis of the propos-
al. See Avista, 95 FFE R C p 61,114 at 61,324 n.6.

The short of the matter is that in the site-specific proceed-
i ng, Snohom sh may acconplish all it set out to acconplish in
t he rul emaki ng. Snohom sh cannot point to any particul ar
hardship it will suffer fromhaving to wait to nmake its case in
that forum See Abbott Labs. v. Gardner, 387 U S. 136, 149
(1967); Toilet Goods Ass'n v. Gardner, 387 U S. 158, 164-65
(1967). And there is no reason why the Conm ssion shoul d
have passed judgment on Snohom sh's evidence in its genera
rul emaki ng proceeding.5 See NIPSCO 954 F.2d 736 at 738.

V.

The objection of petitioner South Carolina Public Service
Authority ("Authority") is that O der 2000 allows for up to
100 percent passive ownership of an RTO by market partici-
pants, in contravention of the Order's avowed "i ndependence
principle.” This supposedly makes the Conmi ssion's reason-
ing arbitrary and capricious, and its decision to permt pas-
sive ownershi p unsupported by substantial evidence. The
Conmi ssion contends that we should not entertain the Au-
thority's challenge at this stage of RTO devel opnent.

5 Whether all of this ampunts to nootness, or ripeness, or |ack of
aggri evenent on Snohom sh's part is not of great concern for "the
critical issue is apt to be less a matter of standing or of actua
controversy than of the advisability of reviewing an adm nistrative
rule prior to its application in a specific factual situation.” Toilet
Goods Ass'n v. Gardner, 360 F.2d 677, 684 (2d Cir. 1966) (Friendly,
J.), aff'd, 387 U S. 158 (1967).
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The Authority whol eheartedly supports RTO formati on and
appl auds the Conmi ssion for tackling the difficult task of
reforming the electricity transmssion field. But the Authori-
ty believes that the Conmm ssion has set its Order up for
failure by not prohibiting outright the passive ownership of
RTGs by market participants. According to the Authority, if
mar ket participants are allowed to own as nuch as 100
percent of an RTO then discrimnatory rates and inefficient
resource allocation will continue because the RTOw Il not be
"i ndependent” fromthe market participants even if they are
nmerely passive owners.

The Conmi ssion justifies permtting passive ownership on
the basis of comments received from market participants
i ndi cating that adverse tax consequences nay prevent public
utilities fromformng a type of RTO known as a "transco."
In a transco, the RTO owns and operates electricity transm s-
sion services for a profit. Because RTGs nust be indepen-
dent from market participant control, their voluntary fornma-
tion may be inpeded by the adverse tax (and ot her economic)
consequences facing a public utility wanting to sell transms-
sion facilities to an RTO The Conm ssion asserts that
permtting passive ownership--provided that procedural and
substanti ve saf eguards exist to ensure that public utilities do
not effectively control an RTOs s 205 rate filings or grid
distribution functions--facilitates the formati on of RTGCs.
The Authority does not think that the Conm ssion's reliance
on safeguards such as audits every three years, see 18 C. F.R
ss 35.34(j)(1)(iv)(A & (B), rationally reflects its comn tnent
to encourage the formati on of RTGs which are independent of
public utility control.

The Authority would be "aggrieved" w thin the nmeaning of
s 313(b), see La. Energy & Power Auth., 141 F.3d at 366,
only if its assunption about passive ownership--that narket
participants will dom nate RTOs despite having no formal
control authority--is a correct prediction. Yet the Oder
calls only for RTO proposals. The Authority could suffer
injury only if passive ownership occurs in an RTO operating
inits region. It is difficult to see howthe Authority is now
"aggri eved" by Order 2000. See City of Orville, 147 F. 3d at
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985. W would therefore be inclined to dismss its petition on
ri peness grounds. This would still allow the relationship

bet ween passi ve ownershi p and RTO i ndependence to be

eval uated with respect to a specific RTO proposal enconpass-
ing the Authority's region. See NI PSCO 954 F.2d at 737-38.

The Authority points out that an RTO proposal --the Gid-
Sout h proposal --covering its region was filed, that the Au-
thority challenged it on the passive ownership ground, and
that the Conmi ssion ruled that this was "an inperm ssible
col lateral attack on ... Order No. 2000." Carolina Power &
Light Co., 95 F.E.R C. p 61,282 at 61,988 (May 30, 2001). The
Authority treats the Comrission's ruling as deciding that it
cannot oppose passive ownership even when it may be affect-
ed directly by an RTOin that form That is a m sreading of
t he Conmi ssion's decision. The Conmi ssion did not fore-
close the Authority fromraising the specific claimthat Gid-
South (or any RTOin the Authority's region) could injure
consumers in South Carolina because of inperm ssible pas-
sive owner dom nance. The Conmission sinply rejected the
Authority's "generic" argunent that permtting passive own-
ership is per se unacceptable. |In doing so, the Conm ssion
made clear that the Authority had not chall enged the "de-
tailed findings" the Comm ssion nade concerning the effec-
ti veness of safeguards to ensure that passive ownership of
GidSouth is truly passive. 1d. at 61,988-89

In any event, what the Authority actually contests is the
Conmmi ssion's failure to promulgate a rule prohibiting passive
ownership of RTGs. |If the Authority had its way, there
woul d be a paragraph in Order 2000 stating that "100 percent
passi ve ownership of an RTO by market participants is
prohibited.” Instead of addressing passive ownership by
rul emaki ng, the Conm ssion decided to adjudicate the issue
in the context of specific RTO proposals (for exanple, Gid-
South). This selection of adjudication over rulemaking is well
within the Conmi ssion's discretion. See NLRB v. Bell Aero-
space Co., 416 U.S. 267, 294 (1974); see also SEC v. Chenery
Corp., 332 U.S. 194, 203 (1947); Cty of Orville, 147 F.3d at
988 n.11. Because the possibility of passive ownership, by
itself, causes the Authority no injury, and because case- by-
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case adjudications present a better forumin which to chal -
| enge the effectiveness of passive ownership safeguards, the
petition for reviewis dismssed.

* * *x %

For the foregoing reasons, the petitions for review of the
Jurisdictional Uilities, Public UWility District No. 1 of Snoho-
m sh County, Washington, and the South Carolina Public
Service Authority are dism ssed.
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