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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Cct ober 26, 2000 Deci ded Decenber 29, 2000
No. 00-1067

Def eri et Paper Conpany,
Petiti oner

V.

Nati onal Labor Rel ati ons Board,
Respondent

On Petition for Review and Cross-Application
for Enforcenent of an Order of the
Nat i onal Labor Rel ati ons Board

Dani el G Rosenthal argued the cause for petitioner. Wth
himon the briefs were Donn C. Meindertsma and D. Scott
Pol ey.

Deirdre C. Fitzpatrick, Attorney, National Labor Rel ations

Board, argued the cause for respondent. Wth her on the
brief were Leonard R Page, General Counsel, Aileen A
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Armstrong, Deputy Associ ate CGeneral Counsel, and David
Habenstreit, Supervisory Attorney.

Before: G nsburg, Randol ph, and Tatel, C rcuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph.

Randol ph, Circuit Judge: 1In June 1999, Deferiet Paper
Conmpany purchased the assets of a paper mll in Deferiet,
New Yor k, from Chanpion International. Chanpion had
col I ective-bargai ning agreenments with two uni ons represent -
i ng mai nt enance enployees in the mll. Paper, Alied-Indus-
trial, Chem cal and Energy Wrkers, Locals 45 & 56,
AFL-CI O ("PACE") represented production workers and
t hose mai nt enance departnent workers classified as wel ders,
masons, oilers, tinsmths, electricians and instrunent nechan-
ics. Local Lodge 1009, District Lodge 65 of the International
Associ ati on of Machi ni sts and Aerospace Wrkers, AFL-CIC
("I'AM') represented nmai ntenance enpl oyees cl assified as
mllwights, pipefitters, machinists and shift nechanics. Pri-
or to the sale of the mll, there were 102 enpl oyees in
Chanpi on' s mai nt enance departnment. |AMrepresented 60
of these enpl oyees; PACE represented 42. O the 82 main-
tenance workers who remained at the mll after the sale to
Deferiet, 46 had been represented by 1AM and 36 had been
represented by PACE. Approximately 300 production em
pl oyees, who work in the sane area of the plant, are repre-
sented by PACE.

After Deferiet acquired the mll, each union requested
recognition to bargain on behalf of those maintenance em
pl oyees it had represented in the past. Deferiet declined to
recogni ze 1AM claimng that the division between | AM and
PACE mai nt enance enpl oyees was no | onger appropriate.
Instead Deferiet recogni zed PACE as the exclusive collective
bar gai ni ng agent for all production and mai nt enance person-
nel .

In the resulting unit clarification proceeding, Deferiet ar-
gued that the AMunit should be accreted to the PACE unit
because changes in the work duties of plant enpl oyees neant
that the | AM enpl oyees no | onger had a separate conmunity
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of interest. At Chanpi on, mai ntenance enpl oyees were di-

vided by craft classifications that corresponded to their indi-
vidual skills (e.g., mllwights, pipefitters). According to De-
feriet they did little, if any, crossover work between their
respecti ve areas of expertise. Deferiet canceled the tradi-
tional craft-titled classifications and replaced themw th cate-
gories for craftspersons called "A'" "B," "AB" or "AA"

Deferiet al so devel oped a new enpl oyee handbook, alerting

enpl oyees that they might be required to work in areas other
than their traditional craft assignnents. Based largely on

t hese changes, and on the allegation that the PACE/ | AM

di stinction was solely the result of an historical accident,

Def eri et sought a determ nation that the separate units were

no | onger appropriate.

The Board's Regional Director determ ned that Deferiet
had made insufficient changes to the operation of the facility
to render the existing |AMunit inappropriate. She viewed
the reclassification of workers as craftspersons A and B as
| argel y nmeani ngl ess, since the only basis for assignnent to
one of these positions was the historical craft skill of the
enpl oyees. All of the | AMrepresented workers becane
craftspersons A, and all of the PACE-represented workers
becane craftspersons B. She found that enpl oyees "perform
various mai ntenance duties in essentially the same manner as
before the sale,” and concluded that Deferiet "did not nake
significant changes in the structure and operation of the mll."

The Board denied Deferiet's request for review \Wen the
conpany thereafter declined to bargain with 1AM the CGener-
al Counsel filed a conplaint and noved for summary judg-
ment. The Board granted this and i ssued an order requiring
Deferiet to bargain with the I AM upon request. The conpa-
ny petitioned for review and the Board cross-petitioned for
enforcenent of its order

Board precedent in successor-enployer cases favors the
retention of historical bargaining units. "A successor em
pl oyer is required to recognize and negotiate with the bar-
gai ni ng agent of a predecessor's enployees if the bargaining
unit remains appropriate and the successor does not have a
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good faith doubt of the union's continuing majority support.”1
Trident Seafoods, Inc. v. NLRB, 101 F.3d 111, 114 (D.C. Cir.
1996). Deferiet tells us that this precedent, which the Board
i nvoked here, conflicts with a dictumin NLRB v. Burns
International Security Services, Inc., 406 U S. 272, 281
(1972).2 The trouble is that Deferiet never made any such
argunent during the Board proceedings. W therefore can-

not deci de whether the Board shoul d have fol | owed the Burns
dictum See 29 U.S.C. s 160(e) ("No objection that has not
been urged before the Board, its nenber, agent, or agency,
shal |l be considered by the court, unless the failure or neglect
to urge such objection shall be excused because of extraordi-
nary circunstances."); Exxel/Atnos, Inc. v. NLRB, 147 F.3d
972, 978 (D.C. Gr. 1998).

Deferiet's fall-back position is that the old AMunit is not
an appropriate unit despite the presunption in favor of
hi storical bargaining units. Wy? Because creation of the
[AMunit at the mll was an "historical accident”; because
Deferiet substantially restructured the operations of the mll
after its acquisition; and because under the Board's "tradi-
tional standards," a separate IAMunit for sone maintenance
workers in the newy-acquired mll would be inappropriate.
The Regional Director rejected the conpany's clains after

1 Deferiet concedes that it is a successor enployer. It does not
contest the majority support of IAMwithin a unit conprised of
enpl oyees in the crafts this union previously represented, but the
conpany denies that majority support exists for IAMw thin the
larger unit of all production and mai ntenance workers.

2 Burns held that a successor enployer has an obligation to
bargain with the union if the bargaining unit remai ned unchanged
and a majority of the enployees hired by the new enpl oyer are
represented by "a recently certified bargaining agent,” id. To this
the Suprenme Court added: "It would be a wholly different case if
the Board had determ ned that because [the successor's] operation-
al structure and practices differed fromthose of [the predecessor
enpl oyer] and the ... bargaining unit was no | onger an appropriate
one." 1d. at 280. This sentence, according to Deferiet, precludes
the Board from adopting a presunption in favor of historica
bar gai ni ng units.
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exam ni ng each of its alleged post-acquisition changes, and
aski ng whet her the change significantly altered the fornmer
AMunit. But the proper inquiry was not sinply whether

t he evi dence showed "significant changes in the operation of
the mll since [Deferiet] has assumed control." Neither the
decisions of this court nor those of the Board sanction a
purely conparative inquiry. See Trident Seafoods, 101 F.3d
at 118 (collecting standards); Indianapolis Mack Sales &
Serv., 288 N L.R B. 1123, 1126 (1988); Crown Zell erbach
Corp., 246 N.L.R B. 202, 203 (1979). Although "the Board

pl aces a heavy evidentiary burden on a party attenpting to
show that historical units are no |onger appropriate,” this
burden can be net if "historical units no | onger conform
reasonably well to other standards of appropriateness.” Tri-
dent Seafoods, 101 F.3d at 118 (internal quotations and
citations omtted).

In determ ning whether a unit is appropriate, the Board
exerci ses wide discretion. Packard Motor Car Co. v. NLRB
330 U. S. 485, 491 (1947). Determinations of this sort take
into account a variety of factors, and often focus on whet her
the unit represents a "community of interest.” See Robert A
Corman, Basic Text on Labor Law 68-74 (1976); Theodore
Kheel , Labor Law s 14.03 (2000) (listing various factors
taken into account by the Board). 1In the context of a
successor enployer, the appropriateness inquiry is not the
same inquiry the Board woul d conduct when certifying a unit
for the first time. Trident Seafoods, 101 F.3d at 118. W
wote in Trident Seafoods: "In nost cases, a historical unit
will be found appropriate if the predecessor enpl oyer recog-
nized it, even if the unit would not be appropriate under
Board standards if it were being organized for the first
time,"3 id.--by which we nmeant that the Board will sustain

the historical unit even if it is not the nost appropriate one.

3 W& do not believe the court in Trident Seafoods nmeant to say
that in successorship cases, the Board approves inproper bargain-
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ing units. In support of the sentence quoted in the text, the court

cited the Board's decision in Indianapolis Mack. The Board there

ruled that a change in ownership of a facility will not automatically

uproot historical units, "as long as they remain appropriate.”
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This is not to say that a historical unit will always be
upheld in the face of "conpelling evidence" of inappropriate-
ness. Crown Zellerbach Corp., 246 N.L.R B. at 204; Met
El ec. Testing Co., 331 NL.R B. No. 106, 2000 W. 1058928, at
*1 (July 27, 2000). The npbst conmon way for a successor to
meet its burden is to show that it has nade significant
revisions in plant operations and enpl oyee duties. See Fire-
stone Synthetic Fibers Co., 171 N.L.R B. 1121, 1123 (1968)
(finding that simlarities in working conditions outweighed the
historic unit). Even if the successor inplenents no signifi-
cant changes, we held in Trident Seafoods that an historica
unit may still be found inappropriate if it fails to "conform
reasonably well to other standards of appropriateness.” 101
F.3d at 119-20. On occasion, both pre-acquisition factors and
post - acqui sition changes in plant operation will conbine to
render an historical unit inappropriate. Rock-Tenn Co., 274
N.L.R B. 772 (1985); see also Banknote Corp. of Am wv.

NLRB, 84 F.3d 637, 649 (2d Cr. 1996) (presunption in favor

of historical units inappropriate when there is evidence that
units had been rendered obsol ete by industry shifts or

changes in the operation of the predecessor). A unit mght,
for instance, be only marginally appropriate prior to the
transaction, in which event relatively small changes foll ow ng
the transfer of ownership could push it into the category of an
i nappropriate unit. Wether this describes the situation in
the Deferiet paper mll is for the Board, not us, to say. The
guestion is--does the AMunit "conformreasonably well to

ot her standards of appropriateness”? |Indianapolis Mck

Sales & Serv., 288 N.L.R B. at 1123 n.5. The Board never
answered this question. |Its Regional Director failed to con-
sider the appropriateness of the unit as such. Her review
was purely conparative--were Deferiet's changes so signifi-
cant, or so major, or so fundanental that the old unit had
been repl aced by a new and different one. She did not go
further and determ ne whether Deferiet had shown by "com

N.L.R B. at 1126. Properly viewed, the sentence in Trident Sea-
foods conveys the idea that because the burden falls upon the
enpl oyer to denonstrate inappropriateness, the Board may w nd up
certifying a |l ess-than-ideal unit.
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pel ling evidence" that the old unit no | onger confornmed to the
Board's cont enpor aneous standards of appropriateness.

W therefore deny enforcenent of the Board's order, set
aside its decision that Deferiet conmtted unfair |abor prac-
tices when it refused to recognize the AM and renand the
case to the Board for further proceedings.

So ordered.
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