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Attorney. Frederick L. Cornnell, Jr. and Steven B. Col d-
stein, Attorneys, entered appearances.

Before: G nsburg, Randol ph, and Garland, Crcuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, G rcuit Judge: Tasty Baking Conpany (TBC)
petitions this court for review of a decision and order of the
Nati onal Labor Rel ations Board (NLRB). The Board found
that the conpany conmitted unfair |abor practices in viola-
tion of sections (8)(a)(1l) and (3) of the National Labor Rel a-
tions Act (NLRA), 29 U S.C s 158(a)(1), (3). TBC alleges
that part of the conplaint filed by the NLRB's Cenera
Counsel was tine-barred, that the hearing conducted by the
Board's Admi nistrative Law Judge (ALJ) was procedurally
flawed, that the Board's factual concl usions are unsupported,
and that the Board's prescribed remedy is inproper. W
reject these challenges and grant the Board' s cross-
application for enforcenent of its order

TBC operates a plant in Philadel phia, Pennsylvania, where
approxi mately 700 wor kers produce baked goods on daytine
and overnight shifts. 1In 1994, Teansters Union Local 115
began an organi zi ng drive anong TBC enpl oyees. The union
| ost a representation election in April 1995, but, upon the
union's objection, the Board set aside the results and ordered
a new el ection in March 1996.

The events formng the basis of the present case began in
the sunmer of 1995, after the first representation election
In md-June, Production Operations Director Thomas Kenney
denot ed Edwi na Fl annery, the wife of well-known union
activist and "oven man" M chael Flannery,1 fromthe supervi-
sory position she had held for nearly five years. This deno-
tion took place despite managenent's recent assurances that

1 At TBC, the oven nan nmai ntains control of the heat for the

ovens, coordinates the oven heating tines with the fl oor nonitor
and the operator of the crunbs depositor, and ensures that the
baked product is carried away on a conveyor belt.

her position was safe and that she was the conmpany's "newest
rising star.” Tr. at 185. On August 10, 1995, after Edw na

Fl annery's denotion, Superintendent Charles Britsch told her
that the fact that her husband was outside the plant distribut-
ing union literature "was not hel ping [her] chances of staying
on day work," and that if he continued she "could very
seriously end up on night work." Id. at 200. M chael

Fl annery continued leafleting, and a nonth |ater the conpany
transferred his wife to the night shift.

On January 16, 1996, M chael Fl annery received a disciplin-
ary warning fromhis supervisor, alleging that Fl annery had
twice failed to renmove crunbs fromthe crunbs depositor. 2
Flannery filed a witten grievance, protesting that it was not
his responsibility to remove the crunbs. Wen Flannery net
with Britsch to discuss the grievance on January 18, Britsch
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said that the warning stemred fromthe conmpany's new "get
tough" policy. Id. at 124-25. Britsch also said that he and
Fl annery were "enemi es,” and that while Flannery m ght

think that he was doing the right thing for the enpl oyees,
Britsch felt that he (Britsch) was "doing the right thing for
Tasty Bake and will do whatever | have to to keep the union
out." 1d. at 125.

On January 26, 1996, Qperations Director Kenney net with
an enpl oyee, WIlliam Martin, to discuss Martin's suggestion
that netal detectors be installed at the entrance to the
wor kpl ace. Kenney told Martin that the suggesti on was
"stupid,"” and specul ated that M chael Flannery was behind it.
Id. at 220. Martin denied this, and then told Kenney t hat
M chael Flannery shoul d not have received the "crunbs"
war ni ng because it was Martin's, not Flannery's, responsibili-
ty to renove the crunbs fromthe depositor. Kenney re-
sponded that he did not care whose job it was, and "that he
had told Mke that if Mke f**ked him he would f**k M ke
back." 1d. at 221. Kenney then told Martin that "if you f**k

2 The crunbs depositor, used in the conpany's production of
crunmb cakes, receives crunbs froma chute and deposits themonto
cake batter. Crunbs nust be renoved fromthe depositor before
producti on can be switched fromcrunb cakes to cupcakes.
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me, I'Il f**k you back," and concl uded: [NNow I'm getting
Mke. | told himl was going to do it. Nowl'mdoing it."
Id. at 221-22.

On January 31, 1996, sanitation enpl oyee Robert Nol an
anot her vocal union supporter, received a three-day suspen-
sion and was subsequently issued a witten warning for
"insubordination" resulting froman incident with Linda Ca-
sey, a substitute floor nonitor. According to Nolan, he had
been nmaking a tel ephone call during his usual break tine,
when Casey began "yelling and scream ng" at himto get off
the phone. 1d. at 278. Nolan told Casey that he was tal king
to his wife, and asked to see his regular floor nonitor. Casey
refused to |l et Nolan explain or see his nonitor, and instructed
himto get off the phone and return to work, which Nolan did.
Nol an testified that thereafter his regular nonitor told him
not to worry about the incident. Nonetheless, Nolan received
a witten warning and three-day suspension for insubordina-
tion.

On April 11, 1996, Kenney approached M chael Fl annery
during his shift and said: "[I] don't believe you. After what

happened to your wife, you're still pushing the union and
calling OSHA [the Qccupational Safety and Health Adm nis-
tration]. Are you going to make me fire you?" 1d. at 127.

Two nmonths |ater, on June 6, 1996, Flannery received a
witten warning for reporting wong "oven times" to other
enpl oyees. Flannery received the warning notw thstanding
that he had disputed the allegation and been told that he
woul d nmerely receive a meno to his file.

Bet ween August 1995 and July 1996, the union filed unfair
| abor practice charges with the NLRB concerning the above-
descri bed events. Those charges resulted in separate com
plaints filed by the Board' s General Counsel, which were
eventual |y consolidated for hearing. The conplaints charged
that the conpany had viol ated sections 8(a)(1) and (3) of the
NLRA, which make it an unfair |abor practice for an enpl oy-
er: "tointerfere with, restrain, or coerce enployees in the
exercise of" their rights to form join, or assist |abor organiza-
tions, 29 U.S.C. s 158(a)(1); see id. s 157, and "by discrim -
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nation in regard to ... any termor condition of enploynent
to encourage or discourage nenbership in any |abor organi -
zation," id. s 158(a)(3). After a hearing, the ALJ sustai ned
the conplaints with respect to the charges that are the

subj ect of the instant petition, and the conpany filed excep-
tions with the Board.

The NLRB affirnmed the ALJ's conclusions with m nor
nodi fications. Tasty Baking Co. and Teansters Union Loca
115, 330 N.L. R B. No. 80, 2000 W 127513 (Jan. 31, 2000)
("Tasty Baking Co."). The Board found that TBC viol ated
section 8(a)(1) by: (1) telling Mchael Flannery that the
conpany had i npl enented a "get tough policy” in response to
his union activities; (2) threatening WlliamMartin with
retaliation if he engaged in union activities; and (3) threaten-
ing Mchael Flannery with di scharge because of his union
activities and calls to OSHA. The NLRB al so found that
TBC conmitted unfair |abor practices in violation of sections
8(a)(1l) and (3) of the Act by: (1) issuing a witten warning to
M chael Flannery for the "crunmbs” incident; (2) issuing a
t hree-day suspension and witten warning to Robert Nol an
for alleged insubordination in connection with the tel ephone
incident; and (3) issuing a witten warning to M chael Fl an-
nery for the "oven tinmes" incident. Finally, the Board found
that the conpany viol ated section 8(a)(1) by denoting Edw na
Fl annery from her supervisory position in retaliation for her
husband' s union activities, and violated sections 8(a)(1l) and (3)
by transferring Edwi na Fl annery to the night shift because
her husband conti nued working for the union

The conpany petitions for review It contends that the
Ceneral Counsel's conpl aint concerni ng Edwi na Fl annery's
denotion is tinme-barred because it was not "closely rel ated”
to any charge that was tinmely filed with the NLRB. TBC
al so alleges that certain of its procedural rights were viol ated
during the hearing conducted by the ALJ. The conpany
further argues that substantial evidence does not support any
of the Board's findings that the conpany conmtted unfair
| abor practices. Finally, TBC challenges the Board' s authori -
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ty to order reinstatenment of Edwi na Fl annery to her supervi-
sory position.

The conpany contends that the conplaint concerning Ed-
wi na Fl annery's denotion was tine-barred under NLRA
s 10(b), 29 U.S.C. s 160(b), which states that "no conpl ai nt
shal | issue based upon any unfair |abor practice occurring
nmore than six nonths prior to the filing of the charge.” TBC
notes that the NLRB has construed section 10(b) to permt
prosecution of an alleged violation that was not tinely
charged if it is "closely related” to the allegations in a tinely
filed charge. See TBC Br. at 7-8 (citing Nickles Bakery of
Indiana, Inc., 296 N.L.R B. 927, 928 (1989)). TBC contends
that the allegation concerning Edwi na Fl annery's June 1995
denotion fails the "closely related" test.

The initial charge was tinmely filed on Cctober 16, 1995, and
stated that the conpany had unlawfully "denot[ed] an em
pl oyee for supporting and associating with the union." J.A
838. On February 12, 1996, the CGeneral Counsel filed a
conpl ai nt based upon that charge, specifically alleging that
Edwi na Fl annery was denoted from her position as "supervi-
sor" because of the union activities of one of her relatives.
J.A. 832. TBC argues, citing Drug Plastics & 3 ass Co. V.
NLRB, 44 F.3d 1017, 1021, (D.C. Gr. 1995), that the Febru-
ary 1996 conplaint was not "closely related” to the October
1995 charge, because the conplaint referred to a denoted
"supervisor" while the charge had referred to a denoted
"enpl oyee.” TBC notes that these words--"supervisor" and
"enpl oyee"- - have di stinct meani ngs under the NLRA, see 29
US C s 152(3), and it argues that because different |ega
t heories and defenses apply to the denotion of supervisors
and enpl oyees, the allegations cannot be regarded as "cl ose-
ly related.” See TBC Br. at 13-16 (citing N ckles Bakery,
296 N.L.R B. 927).

Far fromfailing the "closely related" test, however, we
think the conplaint and charge are fairly read--notw thstand-
ing the technical inprecision of the charge--as identifying the
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very same conduct. The actual thrust of TBC s argunent is
that the tinely charge did not give the conpany "fair notice
of the acts alleged to constitute the unfair |abor practice.”
Perganent United Sales, Inc. v. NLRB, 920 F.2d 130, 134 (2d
Cr. 2000). W conclude that it did.

As the Board explained, the term"enployee,"” used inits
generic rather than NLRA-specific sense, can certainly refer
to sonmeone enployed as a supervisor. Tasty Baking Co., slip
op. at 1.3 Mreover, other allegations in the sane tinely filed
chargi ng docunment made clear that it was Edw na Fl annery
who was the referenced "enpl oyee.” That docunment all eged
that the conpany had "depriv[ed] an enpl oyee of seniority
rights" and "transferr[ed] an enployee to the night shift"--
both of which the conpany had done to Flannery (and, as far
as the record reflects, only to Flannery) soon after it denoted
her from her supervisory position. This additional informa-
tion was nore than sufficient to give TBC fair notice of the
charge against it. See NLRB v. Mackay Radi o & Tel egraph
Co., 304 U S. 333, 349-50 (1938) (holding that the di screpancy
between a charge alleging discrimnatory refusal to reinstate,
and the Board's finding of discrimnatory discharge, did not
vi ol ate the company's due process rights). Conpare Perga-
ment United Sales, Inc., 920 F.2d at 135-36 (granting en-
forcement of an NLRB order where the Board had charged
the enployer with violating section 8(a)(3), but ultimately
found it to have violated section 8(a)(4) with respect to the
same enpl oyees), with Lotus Suites, Inc. v. NLRB, 32 F.3d
588, 592 (D.C. Cir. 1994) (denying enforcenment where the
charge contained only a "boilerplate allegation that the Em
pl oyer violated s 8(a)(1l) and [was] utterly lacking in factua
specificity").

TBC next argues that procedural irregularities in the com
pl ai nt and hearing before the ALJ require us to set aside the

3 Indeed, by the tinme the charge was filed in Cctober 1995,
Edwi na Fl annery had al ready been denoted and was thus an
"enpl oyee” in both the generic and NLRA-specific senses.
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NLRB' s findings regarding threats Kenney and Britsch nmade

to enpl oyees. TBC argues that those findings should be set
asi de because the General Counsel's conplaint did not put the
conpany on notice of the conduct at issue, and because the
ALJ inproperly sequestered Kenney and Britsch during the
proceedi ng, preventing themfrom hearing the allegations

that uni on wi tnesses made agai nst them TBC cl ai ns t hat
these irregularities violated both due process and NLRB
rules. We disagree. See Perganent United Sales, Inc., 920
F.2d at 134 (holding that "due process is satisfied when a
conpl aint gives a respondent fair notice ... and when the
conduct inplicated in the alleged violation has been fully and
fairly litigated").

The conpany's principal challenge to the conplaint is that
it alleged that Kenney and Britsch threatened enpl oyees on
dates different fromthose proven at the hearing. The com
pl aint alleged that Kenney nmade a threat "on or about"

January 12, 1996, while the evidence showed that Kenney's
threat to WIlliam Martin took place two weeks later, on

January 26. Simlarly, the conplaint alleged a threat nade

by Britsch "on or about" January 24, 1996, while the evidence
concerned statenents he made to M chael Flannery six days
earlier, on January 18. These m nor variances in "on or

about" dates, however, were insufficient to prejudice the
conpany's hearing preparation. |ndeed, courts have permt-

ted vari ances of the same and greater nmagnitude between

dates charged in crimnal indictments and those |ater proven

at trial, notwithstanding that in such cases the defendant's
very liberty is at stake. See, e.g., United States v. Kinberlin,
18 F. 3d 1156, 1158-59 (4th G r. 1994) (finding nonprejudicial a
variance of nearly one nonth between the date charged in the

i ndictment and that proven at trial); Robinson v. United
States, 210 F.2d 29, 31 (D.C. Cr. 1954) (holding that "[t] here
is no material variance between March 16 and ' about March

1' "). Moreover, at the hearing itself, TBC had a full opportu-
nity to cross-exam ne the General Counsel's w tnesses about

the circunstances surrounding the threats, and to put Ken-

ney and Britsch on the stand to rebut those wi tnesses. See
Perganent United Sales, Inc., 920 F.2d at 136.
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The conpany al so chal |l enges the nmanner in which the ALJ
applied the NLRB's sequestration rule, under which an ALJ
may excl ude witnesses fromthe hearing roomwhile others
are testifying. Exenpt fromthe rule are, inter alia, a party's
designated representative and "a person who is shown by a
party to be essential to the presentation of the party's cause.™
G eyhound Lines, Inc., 319 N L.R B. 554, 554 (1995); see
Fed. R Evid. 615(3) (same). The purpose of the rule is to
prevent one witness from"shaping his testinmony to match
that given by other witnesses at the trial." Queen v. Wash.
Metro. Area Transit Auth., 842 F.2d 476, 481 (D.C. GCr. 1998)
(citations omtted).

TBC selected its Vice President for Human Resources,
W1 Iiam Mahoney, as its designated representative to assist in
its defense, and the ALJ excepted himfrom sequestration.
The ALJ excl uded four other conpany managers fromthe
hearing room including Kenney and Britsch. The conpany
argues that the exclusion of Kenney and Britsch was i nprop-
er, because they were "essential" witnesses. The ALJ re-
tai ns considerable discretion in determ ning which w tnesses
are "essential” within the nmeaning of the rule, however, and
we find no abuse of that discretion here. Cf. Polythane Sys.
v. Marina Ventures Int'l, 993 F.2d 1201, 1209-10 (5th Gir.
1993) (holding that whether a witness is "essential" under
Fed. R Evid. 615 is "a matter soundly within the discretion of
the trial court"); Queen, 842 F.2d at 482 (sane).

Mor eover, we are unable to discern any prejudice suffered
by the conpany on account of the sequestration. See Brick-
layers Int'l Union of Am v. NLRB, 475 F.2d 1316, 1323 (D.C.
Cr. 1973) (noting that under 5 U S.C. s 706, "due account
shall be taken of the rule of prejudicial error"). Under the
NLRB's rule, "counsel for a party may informcounsel's own
wi t ness of the content of testinony ... given by a witness for
t he opposing side in order to prepare for rebuttal of such
testinmony." Geyhound Lines, Inc., 319 NL.R B. at 554. In
light of company counsel's ability thus to prepare Kenney and
Britsch, and of the fact that both nmen did testify in rebuttal
to the General Counsel's wi tnesses, such prejudice seens
highly unlikely. See Desert Hosp. v. NLRB, 91 F.3d 187, 190
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(D.C. Cr. 1996) ("The burden of showi ng prejudice from
assertedly erroneous rulings is on the party clainng inju-

ry.").

TBC offers only one exanpl e of such purported prejudice.
It contends that the ALJ wongly interpreted Kenney's un-
certainty about details of his nmeeting with Martin as evidence
of Kenney's lack of credibility. The true reason for Kenney's
uncertainty, the conpany argues, is that the conplaint al-
| eged a neeting date that was off by two weeks, and that the
sequestration order prevented Kenney from hearing Martin's
description of that neeting. But even if this contention were
true, Kenney's uncertain description of the nmeeting with
Martin was the | ast and | east inportant of the grounds the
ALJ gave for doubting Kenney's credibility. The ALJ found
Kenney's responses vague with respect to numerous ot her
i ncidents; found that although he had no difficulty renmenber-
i ng events when questioned on direct exam nation by conpa-
ny counsel, he had inexplicable failures of nenory when
under cross-exam nation; and found Kenney generally "eva-
sive" in responding to questions fromthe General Counsel
Tasty Baking Co., slip op. at 20. Mreover, in concluding
t hat Kenney had threatened Martin, the ALJ principally
relied not on the vagueness of Kenney's testinony, but on the
fact that his testinobny was inconsistent and at points self-
contradictory, while Martin testified "in an honest and truth-
ful manner.” 1d. at 13. In sum even were the conplaint
m sl eadi ng and the sequestrati on order erroneous, the conpa-
ny could not fairly blane those factors for the ALJ's finding
that Kenney unlawfully threatened WIliam Martin.

IV

TBC al so di sputes the Board's findings that the conpany
committed unfair |abor practices on the ground that those
findings are not supported by substantial evidence. Qur role
inreviewing such a claimis linmted. Pioneer Hotel, Inc., 182
F.3d at 942. W nust uphold the findings of the Board as
Il ong as they are "supported by substantial evidence on the
record considered as a whole.” 29 U S.C s 160(e). In
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maki ng that determnation, "we ask only whether on this
record it would have been possible for a reasonable jury to
reach the Board's conclusion[,].... and we give substanti al
deference to the inferences drawn by the NLRB fromthe
facts.” Halle Enters., Inc. v. NLRB, 247 F.3d 268, 271 (D.C
Cir. 2001) (citations and internal quotations omtted). More-
over, we "must accept the ALJ's credibility determ nations

., as adopted by the Board, unless they are patently
i nsupportable.” Gold Coast Rest. Corp. v. NLRB, 995 F.2d
257, 265 (D.C. Cr. 1993) (citations and internal quotations
omtted). W apply this standard of review to each of the
findi ngs chal |l enged by the conpany.

A

We first consider TBC s challenge to the Board' s findings
that three threats nade by the conmpany's supervisors to
M chael Flannery and WIlliam Martin violated section 8(a)(1)
of the Act. That section forbids coercive statenents that
threaten retaliation agai nst enpl oyees for the exercise of

their rights to organize and to participate in union activities.

See Southwire Co. v. NLRB, 820 F.2d 453, 457 (D.C. Cr.

1987). An enployer's statenent violates the NLRA if, con-
sidering the totality of the circunstances, the statenent has a
reasonabl e tendency to coerce or to interfere with those
rights. See Avecor, Inc. v. NLRB, 931 F.2d 924, 931 (D.C

Cr. 1991).

The Board found a section 8(a)(1) violation based upon
Britsch's statenents to M chael Flannery on January 18,
when Fl annery met with Britsch to discuss his grievance over
the "crunbs” warning. According to Flannery, Britsch told
hi mthat the warning stemred fromthe conmpany's new "get
tough" policy, which had been instituted because too nany
peopl e were "screwing up." Tr. at 124-25; see Tasty Baking
Co., slip op. at 9. Britsch said that Flannery and he were
"enem es over this,” and that while Flannery mght think that
he was doing the right thing for the enployees, Britsch felt
that he (Britsch) was "doing the right thing for Tasty Bake
and will do whatever | have to to keep the union out." Tr. at
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125; see Tasty Baking Co., slip op. at 9. The ALJ recogni zed
that "if viewed in isolation, Britsch's nention to [ M chael]

Fl annery of a new 'get tough' policy and about people 'screw
ing up' is arguably subject to nore than one interpretation.”
Tasty Baking Co., slip op. at 14. He concl uded, however,

that in context, "Flannery could reasonably have construed
Britsch's remarks to nean that the warning issued to him

was part of Britsch's admitted strategy of doing what it took
to keep the Union out, and as a threat that he and ot her

uni on supporters faced further reprisals under [the] ... new
'get tough' policy should they persist in their union efforts.™
I d.

Al t hough TBC suggests that this conversation may never
have occurred, Flannery's testinony--found credible by the
ALJ--provi des substantial evidence that it did. |ndeed,
Britsch conceded that the conversation did occur and did not
deny the truth of Flannery's version; Britsch sinply testified
that he did not specifically remenber what was said. Tr. at
420; see Tasty Baking Co., slip op. at 14. TBC further
contends that if the conversation did occur, it was equally
pl ausi bl e that the references to people "screwing up" and to
the new "get tough" policy had nothing to do with union
activity. While this my be so, we must uphold the Board's
findings as long as they rest upon reasonabl e inferences, and
we may not reject themsinply because other reasonabl e
i nferences may al so be drawn. See Halle Enters., Inc., 247
F.3d at 271. 1In this case, the Board' s inference that Britsch's
statenments constituted a threat of anti-union reprisal is a
reasonabl e one.

The second threat found by the Board occurred on January
26, 1996. On that date, WIlliam Martin told Kenney that
M chael Flannery shoul d not have received the "crunbs"
war ni ng, because it was Martin's responsibility as operator of
the crunmbs depositor, not Flannery's responsibility as oven
man, to renove the crunbs fromthe depositor. According to
Martin, Kenney replied that he did not care whose job it was.
Kenney said that he "had told Mke that if Mke f**ked him
he would f**k M ke back,"” and that "[nJow |'mdoing it." Tr
at 221-22; see Tasty Baking Co., slip op. at 13. Kenney al so
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warned Martin that "if you f**k me, I'Il f**k you back." Tr.
at 221; see Tasty Baking Co., slip op. at 13.

Martin's testinony, judged "honest and truthful™ by the
ALJ, Tasty Baking Co., slip op. at 13, provides substanti al
evi dence that the conversation occurred as Martin recounted.
And Kenney's statenent, that actual culpability for the
crunbs incident was irrelevant to which enpl oyee had been
di sci plined, supports the ALJ's finding that Martin "could
reasonably have concl uded, particularly in light of [M chael]
Fl annery's role as an open and active uni on adherent, that the
[crumbs] warning ... was linked to [Flannery's] invol venment
with [the] Union." 1d. That statement al so supports the
ALJ's determ nation that the nessage to Martin was that
"invol verent with the Union could |lead to unspecified repri-
sal s being taken against hinf as well. 1d.

The final managenent threat came on April 11, 1996, when
according to Mchael Flannery's testinony, Kenney told him
"[1] don't believe you. After what happened to your wife,
you're still pushing the union and calling OSHA. Are you
going to nake ne fire you?" Tr. at 127. The ALJ credited
Fl annery's testinmony as "honest and straightforward," and,
with the exception of the reference to OSHA, Kenney did not
controvert it. Tasty Baking Co., slip op. at 13. Accordingly,
we have no doubt that the Board' s finding--that Kenney
t hreatened M chael Flannery in violation of section 8(a)(1)--is
supported by substantial evidence.

B

We next consider TBC s challenge to the Board' s determ -
nati ons that the conpany viol ated sections 8(a)(1) and (3) by
taki ng di sciplinary action agai nst enpl oyees M chael Fl an-
nery and Robert Nolan. It is well settled that an enpl oyer
vi ol ates the NLRA by taking an adverse enpl oynent action
such as issuing a disciplinary warning, in order to discourage
union activity. See CGold Coast Rest. Corp., 995 F.2d at 264-
65. The central question is the enployer's notivation for
taki ng the adverse action, and to make that determ nation the
NLRB enpl oys the so-called Wight Line test. See Wi ght
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Line, 251 N.L.R B. 1083, 1089 (1980), enforced, 662 F.2d 899
(1st Cir. 1981); see also NLRB v. Transp. Mnt. Corp., 462

U S. 393, 401-03 (1983) (approving Wight Line test); TIC
The Indus. Co. Southeast v. NLRB, 126 F.3d 334, 337 (D.C

Cr. 1997) ("TIC') (citing Wight Line). Under that test, the
Ceneral Counsel mnust first "make a prinma faci e show ng
sufficient to support the inference that protected [i.e., union-
rel ated] conduct was a notivating factor in the ... adverse
action." TIC, 126 F.3d at 337 (citations and internal quota-
tions omtted). In determ ning whether the enployer had a
discrimnatory notive, "the NLRB may 'consider[ ] such fac-
tors as the enployer's know edge of the enpl oyee's union
activities, the enployer's hostility toward the union, and the
timng of the enployer's action.” " Vincent Indus. Plastics,
Inc. v. NLRB, 209 F.3d 727, 735 (D.C. Cr. 2000) (quoting
Power Inc. v. NLRB, 40 F.3d 409, 418 (D.C. Cir. 1994)).

Once a prima facie case has been established, the burden
shifts to the conpany to show that it would have taken the
sanme action in the absence of the unlawful nmotive. TIC, 126
F.3d at 337.

The first adverse action at issue is the January 12, 1996
witten warning to M chael Flannery for allegedly failing to
enpty the crunbs fromthe crunbs depositor. As the ALJ
concl uded, the General Counsel had a strong prima facie case
that the warning was notivated by Flannery's union activi -
ties, given his well-known status as a union activist and the
ext ensi ve evidence of anti-union aninms provided by Kenney's
and Britsch's threats, as well as by Britsch's statements to
Edwi na Fl annery. Tasty Baking Co., slip op. at 15. The
conpany, by contrast, was unable to denonstrate that it
woul d have issued the warning absent this notivation. The
conpany conceded that no other enployee had "ever been
i ssued a disciplinary warning for failing to clean out a deposi -
tor." Tasty Baking Co., slip op. at 9; see Tr. at 325. There
was al so substantial evidence that it was not Flannery's
responsibility to enpty the crunbs, including the testinony of
both Flannery and Martin, as well as docunentation show ng
that it was the function of the depositor operator, not Flan-
nery (the oven nman), to renpve the crunbs fromthe deposi-
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tor. Tr. at 169-70, 221; Gen. Counsel Ex. 14 (J.A 912-13);
see Tasty Baking Co., slip op. at 15. Finally, the coup de
grace was Kenney's statenment to Martin that he did not care
whose job it was to renove the crunbs, and that he had

i ssued the warning nerely to "f**k M ke back."” As the ALJ
said, this comment "provides near irrefutable evidence that
the warning had nothing to do with crunbs being left in the
depositor."™ Tasty Baking Co., slip op. at 15-16.

The second adverse action is the February 5, 1996 warni ng
and suspension of Nolan for alleged insubordination. A
repl acenent floor nonitor, Linda Casey, accused Nol an of
usi ng the tel ephone when not on break and of failing to go
back to work when asked to do so. The ALJ found a prina
faci e case of unlawful discrimnation, both because Nol an was
an open and active uni on adherent whose uni on synpathies
were well known to TBC, and because there was substanti al
evi dence of the company's anti-union aninms, rmuch of which
has been descri bed above. As the ALJ correctly determ ned,
whet her TBC coul d rebut that case depended upon whose

account of the phone incident was believed. 1Id. at 17. Ac-
cording to Nolan: he had perm ssion fromhis regular noni-
tor to take a break at the tinme he was nmaking the call; when

Casey saw him she inmedi ately began scream ng at him

and when he asked to see his regular nmonitor, Casey told him
to get back to work, which he quickly did. Tr. at 264-82; see
Tasty Baking Co., slip op. at 17. Casey's version was that:
she had caught Nol an making a call when he was not on

break; she directed himto return to work in a normal tone of
voi ce; and Nolan refused. Tr. at 290-91; see Tasty Baking
Co., slip op. at 17. The ALJ found Nolan to have testified in
an "honest and truthful manner,"” while characterizing Casey's
denmeanor as that of "someone who was willing to slant her
testinmony to help her enployer's cause." Tasty Baking Co.
slip op. at 17-18. The ALJ found further evidence that the

i nsubordi nation claimwas a pretext in the fact that neither
Casey nor higher-1|evel supervisors gave Nolan a chance to

expl ain before inposing the warni ng and suspensi on, as was
requi red by conpany policy. 1d. at 18. 1In light of the
deference we owe to an ALJ's credibility determ nations, we
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affirmthe NLRB's finding with respect to this incident. See
ol d Coast Rest. Corp., 995 F.2d at 265; see also Elastic Stop
Nut Div. of Harvard Indus., Inc. v. NLRB, 921 F.2d 1275,

1281 (D.C. Cir. 1990) (holding that a review ng court "mnust
uphol d Board-approved credibility determ nations of an ALJ

unl ess they are 'hopelessly incredible or 'self-contradictory'
(citations omtted)).

The final adverse action we consider in this section is the
conpany's June 6, 1996 witten warning to M chael Flannery
for allegedly giving wong oven tines to other enpl oyees.
Fl annery testified that his supervisor originally told himhe
woul d receive only a neno to his file, and that when a
performance warni ng i ssued instead, the supervisor told him
that "the powers that be" had decided a warning was justified
because production tinme had been lost. Tr. at 131; see Tasty
Baking Co., slip op. at 10. W agree with the Board's
concl usion that the conpany's repeated statenents and
threats regarding Fl annery provide substantial evidence for a
prima facie case of anti-union animnmus, and we further con-
clude that substantial evidence supports the Board' s determ -
nati on that the conpany failed to show it would have disci-
plined Fl annery had he not engaged in union activity. See
Tasty Baking Co., slip op. at 16-17. The evi dence showed
that Fl annery was given the oven tines by soneone el se--
ei ther a supervisor or fell ow enpl oyee--and that the conpa-
ny never inquired as to whether the times that person gave
Fl annery were wong fromthe outset. 1Id. at 10-11. This is
particularly significant because the person nost |likely to have
gi ven Flannery the oven tinmes had furnished wong tinmes to
t he baki ng departnment just one nonth earlier. Tr. at 392;
see Tasty Baking Co., slip op. at 17. NMoreover, although the
conpany clained it issued Flannery a warni ng because the
error had resulted in a |loss of production, TBC had no
evidence that it actually experienced any such | oss. Tasty
Baking Co., slip op. at 17.

C

We now consider TBC s challenge to the Board' s concl u-
sions that the conpany violated the NLRA by denoting
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Edwi na Fl annery from her supervisory position, and by sub-
sequently transferring her to the night shift, in retaliation for
her husband's union activities.

1

The Board concluded that in June 1995, TBC viol ated
section 8(a)(1) by denoting Edwi na Fl annery from supervi sor
to packer because of anti-union aninus toward her husband,
M chael Flannery. As a matter of |law, the Board appropri-
ately concluded that section 8(a)(1) prohibits a conpany from
term nating or denpting a supervisor because of a famly
nmenber's union activities. 1d. at 19-20. This court has
recogni zed the general principle that, although supervisors
are not thensel ves protected by the NLRA, an action taken
agai nst a supervisor "is unlawful when it interferes with the
right of enployees to exercise their rights."” Parker-Robb
Chevrolet, Inc., 262 N.L.R B. 402, 404 (1982), aff'd sub nom
Auto. Sal esmen’'s Union Local 1095 v. NLRB, 711 F.2d 383
(D.C. Cr. 1983); see Pioneer Hotel, Inc., 182 F.3d at 942
(hol ding that an enpl oyer violates section 8(a)(1) when it
di scharges a supervisor for refusing to commt an unfair |abor
practice). And courts have approved as well the Board's
nmore specific conclusion that section 8(a)(1) is violated when
an enpl oyer takes action against a supervisor in retaliation
for arelative's union activities. See Kenrich Petrochem, Inc.
v. NLRB, 893 F.2d 1468, 1477-78 (3d Cir. 1990) ("Kenrich I"),
vacated on other grounds by 907 F.2d 400, 402 (3d Cr. 1990)
(en banc) ("Kenrich I1"); NLRB v. Advertisers Mg. Co., 823
F.2d 1086, 1088-89 (7th Cr. 1987). As Judge Posner has
expl ained, to "retaliate against a man by hurting a nmenber of
his famly is an ancient nethod of revenge," and retaliation
aimed at a relative who is a supervisor can have "only one
purpose, and that [is] to intimdate union supporters--consist-
ing mainly of workers protected by the Act ...--by show ng
the I engths to which the conpany would go to punish one of
them" Advertisers Mg. Co., 823 F.2d at 1088.

To determ ne whether TBC viol ated section 8(a)(1) in this
manner, the Board properly applied the Wight Line test.
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See Tasty Baking Co., slip op. at 20. Substantial evidence for
the prima facie case included the unlawful threats and warn-
ings issued directly to Mchael Flannery--in particular, Ken-
ney's statement to M chael Flannery that Kenney coul dn't
believe that "[a]fter what happened to your wife, you're stil
pushing the union." Tr. at 127. The Board al so reasonably
concl uded that the conpany had failed to rebut this prim
faci e case by showi ng that Edw na Fl annery woul d have been
denot ed absent discrimnatory notivation. The conpany

argued that, as part of a reorganization, it had sel ected

Fl annery for denotion because, in Kenney's words, she
"couldn't get [the job] done" and her department was the
"poorest in the bakery." 1d. at 457-58;, see Tasty Baking
Co., slip op. at 20. The ALJ rejected this explanation for a
host of reasons.4 First, the ALJ did not believe Kenney's
testimony, noting that he was evasive and inconsistent in his
responses and unable to recollect even the year in which

enpl oyees al | egedl y nade conpl ai nts about Fl annery's worKk.
Tasty Baking Co., slip op. at 20. Second, the ALJ noted that
TBC s witten appraisals of Flannery's perfornmance showed
that she had consistently met or exceeded the conpany's
expectations for her job as supervisor of the Krinpet depart-
ment;5 indeed, she had received a nerit increase for her work
in 1994. See CGen. Counsel Ex. 13 (J.A 905-08); Tasty
Baking Co., slip op. at 20-21. Third, the ALJ pointed out

t hat al t hough Fl annery was not the only supervisor wth
responsibility for her department's performance, the conpany
of fered no explanation as to why in that department she al one
was singled out for denmotion. Tasty Baking Co., slip op. at
21. Finally, the ALJ credited Flannery's testinony that at

4 Cf. Matson Termnals, Inc. v. NLRB, 114 F.3d 300, 301 (D.C
Cr. 1997) (holding that although evidence supported the conpany's
position that the challenged pronotions were part of a planned
reorgani zati on, substantial evidence also supported the Board's
conclusion that the timng of the pronotions was part of an unl awf ul
effort to interfere with unionization).
5 A"Krinpet," not to be confused with the English "crunpet,” is
a small, sweet, crinped cake, either filled with jelly or topped with
butterscotch frosting
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the end of 1994, a conpany vice president had assured her
that she was the conpany's "newest rising star." Tr. at 185;
see Tasty Baking Co., slip op. at 21

Following the recitation of these reasons for rejecting the
conpany's Wight Line rebuttal, the ALJ cited two ot her
factors that give us some pause. First, the ALJ noted that
t he conpany had not produced Edw na Fl annery's 1995 per-
formance evaluation. He concluded that such an eval uation
must have exi sted and nust have been favorable (as the 1994
eval uati on had been), else the conpany woul d have submitted
it into evidence. Tasty Baking Co., slip op. at 21. This
conclusion is questionable, as Flannery's 1995 denoti on and
transfer may have rendered the preparation of her 1995
eval uation noot. Second, the ALJ stated that he was uncon-
vinced that a reorganization had actually taken place, because
no docunents dated prior to Edwi na Fl annery's denotion
referred to such a reorganization. I1d. at 22. This conclusion
seens weak as well, because reorganizations need not be
preceded by documents and because TBC did produce ot her
docunents, roughly contenporaneous with Flannery's deno-
tion, that used the word "restructure” in connection with her
denotion. TBC Exs. 20-23 (J.A 1066-69).

Not wi t hst andi ng t he weakness of these |ast two el ements of
the Board's reasoning, we will not renmand an adm ni strative
adj udi cati on where we have no "substantial doubt that the
adm ni strative agency woul d have reached the result it did
absent reference" to the questionable factors. Barnes v.
Smal |, 840 F.2d 972, 979 n.6 (D.C. Gr. 1988) (citations
omtted); see Puerto Rico Mar. Shipping Auth. v. Fed. Mar
Commin, 678 F.2d 327, 344 (D.C. Gr. 1982) ("The essenti al
qguestion on judicial review [is] whether the agency woul d
have cone to the sane conclusion had it been aware of its
error."). W have no such doubt here, both because of the
strength of the other record evidence, and because the ALJ
expressly relied on that other evidence to reject TBC s
Wight Line defense before he even considered the two
further factors that we found to be questionable. See Tasty
Baking Co., slip op. at 21-22.
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2

More readily di sposed of is TBC s challenge to the Board's
conclusion that, soon after denoting Edwi na Fl annery from
her supervisory position, the conpany again violated the
NLRA by transferring her to the night shift because of her
husband' s conti nued union activity. By that tinme, of course,
Edwi na Fl annery was a statutory "enpl oyee," and hence was
herself protected by the NLRA. See Advertisers Mg. Co.
823 F.2d at 1088.

The Board's case agai nst TBC coul d hardly have been
stronger. Edwi na Flannery testified that on August 10, 1995,
two months after her denotion, Superintendent Britsch told
her that her husband's continued distribution of union litera-
ture outside the plant "was not hel ping [her] chances of
staying on day work." Tr. at 200; see Tasty Baking Co., slip
op. at 7. According to Flannery, Britsch said that "upper
managenment would interpret this as a slap in the face,”
because M chael Flannery was continuing his union activities
notw t hst andi ng that the conpany was being "so nice" to her
by letting her remain on the day shift. Tr. at 200. |If this
continued, Britsch warned, she "could very seriously end up

on night work as a result of this.”" 1d. (enphasis added).
Edwi na Fl annery responded that her husband was a "grown
man, " and that she could not tell himwhat to do. 1d.; see

Tasty Baking Co., slip op. at 22.6 On Septenber 13, 1996,
M chael Flannery again distributed union literature outside
TBC, and one week later the conpany transferred his wife to
the night shift. Tasty Baking Co., slip op. at 22.

In its defense, TBC expl ai ned that when Edwi na Fl annery
was denoted from her supervisory position, she |ost her
seniority pursuant to established conmpany policy. That |oss
of seniority, TBC clained, rendered Flannery eligible only for
the night shift. But the conmpany was unable to produce any
docunent ati on that such a policy, applicable to Flannery's

6 Al though Britsch disputed Flannery's description of the conver-
sation, the ALJ declined to credit Britsch's effort to characterize it
as nothing nore than hel pful advice froma "Dutch uncle.” Tasty
Baking Co., slip op. at 22; see Tr. at 419.
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situation, existed. Id. at 22-23. And Britsch hinself con-
ceded that, although he believed such a policy did exist, TBC
had not consistently applied it to denmpted supervisors. Tr. at
423-24; see Tasty Baking Co., slip op. at 22-23. 1In light of
this evidence, the Board reasonably rejected the conpany's

Wi ght Line defense, and concluded that TBC transferred

Edwi na Fl annery to the night shift in retaliation for her
husband' s conti nued union activity.

V

Finally, TBC alleges that the Board exceeded its renedial
power by ordering the conmpany to reinstate Edw na Fl annery
as a supervisor. W disagree. As a general matter, the
Board enjoys "broad discretionary power ... to fashion rem
edies that effectuate the policies of the Act,"” and "the Board's
exercise of its discretion is subject to quite linmted judicial
review. " PetrochemlInsulation, Inc. v. NLRB, 240 F.3d 26,
34 (D.C. Gr. 2001); see Kenrich Il, 907 F.2d at 406. Al-
t hough it mght be "anonal ous to force the conpany to
reinstate a supervisor who was on the union's side," Advertis-
ers Mg. Co., 823 F.2d at 1089, there is no evidence in the
record that Edwi na Fl annery was herself a union supporter
I ndeed, Flannery's only response to Britsch's denouncenent
of her husband's activity was that he was "a grown nan," and
that she could not tell himwhat to do. Tr. at 200; see Tasty
Baking Co., slip op. at 22. Hence, in Judge Posner's colorfu
turn of phrase, "[t]he conmpany is not being asked to grasp a
viper to its bosom" Advertisers Mg. Co., 823 F.2d at 1089.
Edwi na Fl annery "is not being reinstated so that she can help
the union but so that [her husband] and other protected
enpl oyees will not be deterred fromexercising their rights
. by fear that if they do the conpany will try to get back at
themin any way it can, including by firing their relatives."
Id. Under these circunstances, reinstatement is an appro-
priate exercise of the Board's renedial authority. 1d.7

7 See Kenrich I'l, 907 F.2d at 411 ("[Where a conpany fires an
enpl oyee's close relative to punish the enpl oyee, that enployee is
likely to reasonably believe that the enployer will go to any | engths
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Vi

For the above reasons, we deny TBC s petition for review
and grant the Board's cross-application for enforcenent of its
order.

to get rid of the union and that the next step in that scheme may be
her own di scharge. Reinstatement in this situation ... serves to

di spel enpl oyees' fears and concomitant reluctance to fully exercise
their rights, by denonstrating that the | aw sets boundaries on

enpl oyers' ability to engage in this sort of conduct with inpunity.").
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