Case: 01-15298, 03/28/2002, ID: 4396716, DktEntry: 29, Page 1 of 2

FILED

MAR 28 2002

NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

CATHY A. CATTERSON
U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

JACOB L. WILLIAMS, No. 01-15298
Petitioner - Appellant, D.C. No. CV-99-02832-WDB
V. MEMORANDUM®

WILLIAM DUNCAN, Warden,

Respondent - Appellee.

Appeal from the United States District Court
for the Northern District of California
Wayne D. Brazil, Magistrate Judge, Presiding

Argued and Submitted March 14, 2002
San Francisco, California

Before RYMER, KLEINFELD and McKEOWN, Circuit Judges.

California state prisoner Jacob L. Williams appeals from the district court’s
denial of his 28 U.S.C. § 2254 habeas corpus petition challenging his conviction for

murder. We have jurisdiction under 28 U.S.C. 88 1291 and 2253, and we affirm.

This disposition is not appropriate for publication and may not be cited to or by the courts of
this circuit except as may be provided by Ninth Circuit Rule 36-3.
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Williams urges us to adopt a standard for incompetence that differs from the
district court’s and from the standard advocated by the state, but it does not matter
which formulation is followed in this case because under any of them extraordinary
circumstances did not prevent Williams from filing a petition for habeas corpus for
a sufficient number of months between April 24, 1996 and July 1, 1998 to warrant
equitable tolling. The magistrate judge so found after an evidentiary hearing, and
we cannot say that his findings were clearly erroneous. Williamswas ableto file a
state habeas petition, and prison records indicate that Williams's needs were being
met with medication at levels and of akind consistent with the medication being
administered when he filed the state petition. The judge considered, but rejected,
Dr. Estner’ s testimony as conclusory and lacking factual support. In these
circumstances, we are not firmly convinced that it was impossible for Williams to

file atimely petition. See Calderon v. United States District Court (Kelly), 163 F.3d

530, 541 (9th Cir. 1998) (en banc) (recognizing that mental incompetency is an
extraordinary circumstance beyond a prisoner’s control that renders petitioner
unable to assist attorney in preparation of habeas petition).

AFFIRMED.
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