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Appeal from the United States District Court  

for the Western District of Texas 
USDC No. 1:23-CV-411 

______________________________ 
 
Before Ho, Duncan, and Oldham, Circuit Judges. 

James C. Ho, Circuit Judge: 

“Education should not be intended to make people comfortable; it is 

meant to make them think.”  Comm. on Freedom of Expression, 

Univ. of Chicago, Report of the Committee on Freedom 

of Expression (2015) (quoting President Hanna Holborn Gray). 

But according to Speech First, Texas State University has adopted a 

harassment policy that reflects the opposite principle—and thus conflicts not 

only with basic pedagogical principles, but also the First Amendment. 

Rather than welcome debate, the University prohibits “unwelcome 

verbal” or “written . . . conduct.”  The policy does not define what is “un-

welcome,” nor what constitutes “verbal” or “written” “conduct.”  But it 

appears to forbid speech that some individuals or groups could find uncom-

fortable—namely, speech about “race, color, national origin, age, sex, reli-

gion, disability, veterans’ status, sexual orientation, gender identity, or gen-

der expression” that some “reasonable person” could find “offensive” or 

“hostile.” 

Speech First contends that this policy will be used to target politically 

disfavored speech on sensitive topics like abortion, immigration, racial pref-

erences in educational admissions, and transgender ideology.  So it brought 

this suit challenging the policy under the First Amendment. 

The district court agreed with Speech First’s constitutional concerns.  

The court noted that Texas State had a “real problem,” and that the policy 

had “critical First Amendment issues,” because it would stifle “unpopular 

opinions” and prevent “students from providing their viewpoint to other 
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students.”  The court even went so far as to say the policy would create “a 

communist society.”  In sum, Texas State was “going to lose” on the merits. 

But the district court nevertheless refused to issue a preliminary in-

junction.  Instead, the court pressured Texas State officials to amend the pol-

icy.  University officials vigorously defended the policy before the district 

court—and continue to do so to this day.  But counsel for the University 

eventually relented and reluctantly amended its policy.  The district court 

then dismissed Speech First’s motion as moot. 

We disagree with the ruling below that the University’s change of pol-

icy renders the request for a preliminary injunction moot. 

To begin with, “[m]ere voluntary cessation of allegedly illegal con-

duct does not moot a case; if it did, the courts would be compelled to leave 

the defendant free to return to his old ways.”  City of Mesquite v. Aladdin’s 

Castle, Inc., 455 U.S. 283, 289 n.10 (1982) (cleaned up and citation omitted).  

So “[t]he test for mootness in cases such as this is a stringent one.”  Id. (ci-

tation omitted).  A case becomes moot due to the voluntary cessation of the 

defendant only if “subsequent events made it absolutely clear that the alleg-

edly wrongful behavior could not reasonably be expected to recur.”  Id.  See 
generally Tucker v. Gaddis, 40 F.4th 289 (5th Cir. 2022). 

This case falls far short of this “stringent” standard.  In fact, Texas 

State didn’t voluntarily cease at all—it ceased only in response to judicial 

pressure.  We accordingly vacate and remand for the district court to con-

sider the motion for preliminary injunctive relief in the first instance. 

I. 

Speech First is a national membership organization that represents 

students at Texas State University who wish to voice their perspectives on 

abortion, immigration, the use of race in educational admissions, 
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homosexuality, and gender identity.  Two students believe that abortion and 

illegal immigration are wrong, that it’s racist to take race into account in ed-

ucational admissions, and that the “gender spectrum” is fictional.  A third 

student agrees with these views and additionally believes that marriage is be-

tween a man and a woman.  All three students want to engage in “lively, fear-

less debate and deliberation” with their classmates on these topics.  But they 

fear that they will be disciplined under Texas State’s harassment policy.  So 

they reluctantly self-censor. 

Accordingly, Speech First filed this suit against various Texas State 

officials challenging the University’s harassment policy under the First 

Amendment. 

Speech First moved for a preliminary injunction.  The district court 

held two hearings on the motion.  At the first hearing, the district court re-

peatedly acknowledged that the policy violated the First Amendment.  But 

the court was also “very sympathetic to the University.”  So it insisted that 

Texas State amend the policy.  The University eventually, and reluctantly, 

agreed. 

 At the second hearing, the district court indicated that Speech First’s 

motion for a preliminary injunction was moot, now that the University had 

amended the policy.  Speech First maintained that its motion was not moot, 

for three reasons:  The University (1) only amended its policy because the 

court insisted that it did so; (2) could easily return to its old policy once the 

litigation ended; and (3) doggedly defended the old policy as consistent with 

the First Amendment. 

The district court subsequently issued an order implying that Speech 

First’s motion for a preliminary injunction was moot.  It then went on to con-

clude—unprompted—that the amended policy should not be preliminarily 

enjoined.  Speech First timely appealed.  See 28 U.S.C. §§ 1292(a)(1), 1331.   
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II. 

Speech First raises two arguments on appeal.  First, it contends that 

its preliminary injunction motion isn’t moot.  Second, it asks this court to 

enjoin the old policy now, rather than remand for further proceedings.  For 

its part, Texas State insists that Speech First lacks standing.  We take each 

argument in turn, beginning with standing. 

A. 

 Texas State argues that Speech First lacks standing to challenge its 

policy, because the policy doesn’t actually prohibit the students from saying 

what they would like to say, and there’s no substantial threat of future en-

forcement.  We disagree.  In Speech First, Inc. v. Fenves, 979 F.3d 319, 329–38 

(5th Cir. 2020), this court concluded that Speech First had standing to sue 

on behalf of students challenging a speech code at the University of Texas at 

Austin.  We see no reason to reach a different conclusion here. 

B. 

We agree with Speech First that the district court erred in denying its 

preliminary injunction motion as moot—a determination we review de novo.  

See, e.g., Tucker, 40 F.4th at 292. 

“Article III of the Constitution grants the Judicial Branch authority to 

adjudicate ‘Cases’ and ‘Controversies.’”  Already, LLC v. Nike, Inc., 568 

U.S. 85, 90 (2013) (quoting U.S. Const. art. III, § 2).  And “an actual con-

troversy must exist not only at the time the complaint is filed, but through all 

stages of the litigation.”  Id. at 90–91 (quotations omitted).  “A case becomes 

moot—and therefore no longer a ‘Case’ or ‘Controversy’ for purposes of 
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Article III—when the issues presented are no longer ‘live’ or the parties lack 

a legally cognizable interest in the outcome.”  Id. at 91 (quotations omitted). 

Texas State contends that the request for a preliminary injunction is 

moot because the University has voluntarily amended the challenged policy. 

To prevail on this theory, however, the University must meet a “strin-

gent” standard.  Aladdin’s Castle, 455 U.S. at 289 n.10.  To begin with, 

“[m]ere voluntary cessation of allegedly illegal conduct does not moot a case; 

if it did, the courts would be compelled to leave the defendant free to return 

to his old ways.”  Id. (cleaned up).  The University must additionally show 

that “subsequent events made it absolutely clear that the allegedly wrongful 

behavior could not reasonably be expected to recur.”  Id. 

The University’s mootness theory fails on multiple levels.  For start-

ers, University officials didn’t voluntarily cease their challenged conduct—

they backed down only because the district court pressured it to do so. 

And even assuming that the doctrine of voluntary cessation applies in 

this case, Texas State is unable to meet that doctrine’s “stringent” standard.  

Recall that, in Fenves, we adopted a three-factor test for determining whether 

a university has voluntarily ceased enforcement of a challenged speech code 

in a manner sufficient to render the dispute moot.  See 979 F.3d at 328 (citing 

Speech First, Inc. v. Schlissel, 939 F.3d 756, 767–70 (6th Cir. 2019)).  We con-

cluded that the dispute was not moot based on “(1) the absence of a control-

ling statement of future intention; (2) the suspicious timing of the change; 

and (3) the university’s continued defense of the challenged policies.”  Id. 

Following Fenves, we find that all three factors cut against Texas State 

and preclude a determination of mootness. 

First, “the University has not issued a controlling statement of future 

intention.”  Id.  Here, as in Fenves, Texas State represented to the court that 
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it will not revert to its old policy.  See id.  But here, as in Fenves, the University 

has presented no sworn testimony to that effect.  See id. at 328–29.  Moreo-

ver, here, as in Fenves, there’s “no evidence” that Texas State’s statements 

to the court will indeed “control[] whether the University will restore the 

challenged [policy]” “during or after” the “tenure” of the University’s pre-

sent leadership.  See id. at 329. 

Second, the amendment of Texas State’s policy was suspiciously 

timed.  See id.  The old policy was on the books well before Speech First sued.  

Here, as in Fenves, “the[U]niversity changed its policies after the complaint 

was filed.”  Id.  In fact, in this case, the University amended its policy only in 

response to judicial pressure.  So we reach the same conclusion here as we 

did in Fenves:  “The University does not explain the expedient timing of the 

policies’ removal.”  Id. (cleaned up). 

Finally, here, as in Fenves, “the University is still defending the legal-

ity of its original policies.”  Id.  Texas State officials vigorously defended their 

policy before the district court.  And they continue to do so to this day.   

Accordingly, the motion for a preliminary injunction is not moot. 

C. 

 Having overcome mootness, Speech First next asks us to take up its 

preliminary injunction motion now.  We decline that invitation and instead 

leave the matter of a preliminary injunction to the district court in the first 

instance, just as we did in Fenves.  See id. at 338 (“Because the district court 

did not move to the merits, . . . we must remand to the district court for reas-

sessment of the preliminary injunction.”). 

* * * 

 We vacate and remand for the district court to consider the motion for 

preliminary injunctive relief. 
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