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United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS February 18,2004

FOR THE FIFTH CIRCUI T
Charles R. Fulbruge Il

Clerk

No. 03-11103
Conf er ence Cal endar

DON BENNY ANDERSON,
Peti ti oner- Appel | ant,
ver sus
L.E. FLEM NG Warden Federal Medical Center-Fort Wrth,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:03-CV-1144-A

Before H G3d NBOTHAM EMLIO M GARZA, and PRADO, Circuit Judges.
PER CURI AM ~

Don Benny Anderson, Federal prisoner # 060260-026, has
appeal ed the district court’s judgnent dismssing his petition
for a wit of habeas corpus, under 28 U S.C. 8§ 2241, chall engi ng
a conviction, in the United States District Court for the Eastern
District of Virginia, for conspiracy, interstate transportation
to conmt arson, and danaging a building with an expl osive
device, in violation of 18 U. S.C. 88 371, 1952, and 844(i).

Anderson contends that the trial court was wi thout jurisdiction

" Pursuant to 5THQOQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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because the Governnent failed to establish that his offense
resulted in a “comrercial injury” and so affected interstate
comerce. Because the Governnent did not make such a show ng, he
contends, the Governnent |acked “standing” to prosecute him

Ander son contends that he should be permtted to pursue this
claimin a 28 U S. C. 8 2241 proceedi ng under the Savings C ause
of 28 U . S.C. 8§ 2255 because this claimis based upon a novel
| egal theory. Anderson does not contend that the claimhe w shes
to assert is based upon a retroactively applicable Suprene Court
deci sion which establishes that he nmay have been convicted of a
nonexi stent of fense. Nor has he shown that his claimwas
forecl osed previously by circuit precedent. Accordingly, he has
not carried his burden of showi ng that his claimnmy be asserted

under the Savings C ause. See Reyes-Requena v. United States,

243 F. 3d 893, 904 (5th Gr. 2001). The appeal is dismssed as

frivolous. See Howard v. King, 707 F.2d 215, 220 (5th Cr.

1983); 5TH QR R 42.2.

APPEAL DI SM SSED.
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