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RICHARDSON, Circuit Judge:

New Jersey criminalizes knowingly storing or maintaining child sexual abuse
material on a file-sharing program that makes the material available for searching or
copying by other computers. That conduct creates a reasonable probability that the
material will circulate and injure the children depicted. So the offense categorically
qualifies as a crime of child abuse under the Immigration and Nationality Act.

L. BACKGROUND

Md Farid Uddin, a Bangladeshi native and Canadian citizen, was a lawful
permanent resident living in New Jersey. In 2018, he was indicted for distributing, storing,
and possessing sexually explicit images of children in violation of New Jersey law. In
2019, he pleaded guilty to one count under N.J. Stat. Ann. § 2C:24-4(b)(5)(a)(ii1): Between
August 1, 2017, and November 2, 2017, he “knowingly store[d] or
maintain[ed] . . . twenty-five (25) or more items depicting the sexual exploitation or abuse
ofachild . .. using a file-sharing program which was designated as available for searching
by or copying to one or more other computers.” J.A. 303. Uddin was sentenced and
required to register as a sex offender.

After Uddin served his sentence, U.S. Immigration and Customs Enforcement
detained him in Pennsylvania, and the Department of Homeland Security initiated removal

proceedings. The government charged Uddin with removability under the Immigration
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and Nationality Act for (1) an “aggravated felony,” specifically the “sexual abuse of a
minor,”! and (2) “a crime of child abuse, child neglect, or child abandonment.”?

An immigration judge in Richmond, Virginia, found him removable because his
statute of conviction categorically matched a crime of child abuse. The IJ also denied
Uddin’s applications for cancellation of removal® and adjustment of status with a waiver

4 “as a matter of discretion.” J.A. 56. Uddin appealed, contesting the 1J’s

of inadmissibility
removability finding and the 1J’s discretionary denials of his applications. The Board of
Immigration Appeals issued its own opinion affirming removability and adopted the 1J’s
discretionary rulings. Uddin petitioned for review in this Court.’

II. UDDIN’S CONVICTION QUALIFIES AS A CRIME OF CHILD ABUSE

We review de novo whether Uddin’s conviction qualifies as a crime of child abuse.

Herrera-Alcala v. Garland, 39 F.4th 233, 244 (4th Cir. 2022).6

18 U.S.C. §§ 1227(a)(2)(A)(ii), 1101(a)(43)(A).
28 U.S.C. § 1227(2)2)(E)().
38 U.S.C. § 1229b(a).

48 U.S.C. §§ 1255(a), 1182(h).

> The 1J’s physical location controls venue. Herrera-Alcala v. Garland, 39 F.4th
233, 24243 (4th Cir. 2022) (citing 8 U.S.C. § 1252(b)(2)). As the 1] sat in Virginia, venue
is proper in this Court, and we apply Fourth Circuit law. /d.

6 Because the Board affirmed the 1J’s decision with its own opinion, we review both
decisions, considering the 1J’s only to the extent the Board adopted or incorporated it.
Herrera-Alcala, 39 F.4th at 244; Garcia Hernandez v. Garland, 27 F.4th 263, 266 n.* (4th
Cir. 2022). The Board did not adopt the 1J’s reasoning on whether the conviction
categorically qualifies. So our review focuses on the Board’s decision.

3
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Under the INA, removability turns on the “nature” of a conviction, not the “actual
conduct.” Esquivel-Quintana v. Sessions, 581 U.S. 385, 389 (2017). The categorical
approach therefore asks whether the minimum conduct criminalized by the statute qualifies
as a crime of child abuse under the INA. Cruz v. Garland, 101 F.4th 361, 364 (4th Cir.
2024). This inquiry is not an exercise in “legal imagination.” Thompson v. Barr, 922 F.3d
528, 531 (4th Cir. 2019) (quoting Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007)).
To show the New Jersey statute is not a categorical match, there must be a “realistic
probability, not a theoretical possibility, that the State would apply its statute to” the
asserted minimum conduct. Duenas-Alvarez, 549 U.S. at 193.

A. The Categorical Approach Applies To The State Statute As It Stood At
The Time Of The Criminal Conduct

We must first answer a threshold question: Which version of state law governs
when the statute at the time of the conduct differs from the statute at the time of the
conviction? The difference matters because a 2018 amendment added material later held
overbroad. Uddin was indicted for and convicted of conduct that occurred between August

1,2017, and November 2, 2017. At that time, New Jersey narrowly defined the prohibited

That does not mean, however, that we must remand if the Board’s legal reasoning
differs from ours. Whether a conviction categorically matches a removable offense is a
legal question that we review de novo. Cucalon v. Barr, 958 F.3d 245, 252 n.3 (4th Cir.
2020). And where the only question is one of law, Chenery does not require a pointless
remand. [d.; see also NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 n.6 (1969)
(plurality). We thus may sustain the Board’s result on the correct legal rationale—including
a rationale also given by the IJ—so long as doing so does not require us to make factual
findings, exercise discretion, or supply a policy judgment committed to the agency. See
SEC v. Chenery Corp., 318 U.S. 80, 88 (1943); Calcutt v. FDIC, 598 U.S. 623, 629-30
(2023); Morgan Stanley Cap. Grp. Inc. v. Pub. Util. Dist. No. 1, 554 U.S. 527, 544-45
(2008); FDA v. Wages & White Lion Invs., LLC, 604 U.S. 542, 589 (2025).

4
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materials. In February 2018, before Uddin’s indictment and guilty plea, the New Jersey
Legislature added other categories of prohibited material. The state’s highest court would
later find one of the added categories unconstitutionally overbroad. State v. Higginbotham,
313 A.3d 847,859 (N.J. 2024). Uddin relies on Higginbotham to argue that the New Jersey
statute sweeps beyond the INA because the amended state statute criminalized protected
expression.

But Uddin looks at the wrong version of the statute. We consider the version in
effect at the time of the conduct because that law defines the crime Uddin was “convicted
of.” Cf. United States v. McLeod, 808 F.3d 972, 976 n.* (4th Cir. 2015) (assessing the
version of the statute in effect at the time of the offenses).” An alien is removable if
“convicted of” a covered offense. 8 U.S.C. § 1227(a)(2)(E)(1). And a “conviction” is “a
formal judgment of guilt of the alien entered by a court.” § 1101(a)(48)(A). A judgment
of guilt rests on the law as it stood when the defendant acted—the Ex Post Facto Clause
permits nothing else. See Carmell v. Texas, 529 U.S. 513, 521-22 (2000); see also State
v. Perez, 106 A.3d 1212, 1221 (N.J. 2015) (holding that New Jersey law bars retroactive
application of statutory amendments that alter the definitions of criminal conduct).

Here, the indictment, plea agreement, and sentencing orders all confirm that Uddin
committed the offense in 2017, before the amendment became effective. Uddin was thus

“convicted of” the offense as the 2017 New Jersey statute defined it—not as the Legislature

7 Other circuits agree. Salmoran v. Att’y Gen., 909 F.3d 73, 75 n.1 (3d Cir. 2018);
Cintronv. U.S. Att’y Gen., 882 F.3d 1380, 1384 n.5 (11th Cir. 2018); United States v. Titties,
852 F.3d 1257, 1262 n.2 (10th Cir. 2017); Munoz-Ruvalcaba v. Holder, 585 F. App’x 387
(9th Cir. 2014).
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expanded it months later. We apply the 2017 version of the statute, and Higginbotham
does not alter our analysis.

B. The Minimum Conduct Creates A Reasonable Probability Of Harm To
A Child

A “crime of child abuse, child neglect, or child abandonment,” based on the text and
structure of the INA, “represents a single category of crimes” with a “common thread”:
These crimes “create a high risk of harm to a child, either by injuring the child directly or
by putting the child in a situation likely to lead to injury.” Cruz, 101 F.4th at 365. To be
a categorical match under the INA, New Jersey’s law must meet three elements: (1) an act
or omission that causes harm or creates a “reasonable probability of harm” (2) to a child,
and (3) a “culpable mens rea” as to the conduct at issue, not the child’s age. Id. at 369;
Hsieh v. Bondi, 139 F.4th 337, 342—43 (4th Cir. 2025).

The statute makes it a crime to “knowingly store[] or maintain[] an item depicting
the sexual exploitation or abuse of a child® using a file-sharing program which is designated
as available for searching by or copying to one or more other computers.” N.J. Stat. Ann.
§ 2C:24-4(b)(5)(a)(i11) (2017). The disputed element here is harm: whether the minimum
conduct creates a reasonable probability of harm to a child.

There can be little doubt that most violations of New Jersey’s statute harm a child.

But Uddin identifies three examples of conduct that, he says, the New Jersey statute

8 New Jersey law defines a “[c]hild” to include “any person under 18 years of age.”
§ 2C:24-4(b)(1). Uddin argues that the statute of conviction is not a categorical match
because a “child” under the INA must be younger than sixteen. That argument is foreclosed
by our precedent. Hsieh, 139 F.4th at 340, 344.

6
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criminalizes even though they do not create a reasonable probability of harm: (1) storing,
without distributing, child sexual abuse material, (2) storing, as an adolescent, an explicit
image consensually sent by another adolescent, and (3) storing “morphed images,” or non-
explicit images manipulated to be illicit.’

Each scenario fails to account for the New Jersey statute’s element that the files be
on a file-sharing program and designated as available for searching and copying.'®
§ 2C:24-4(b)(5)(a)(ii1). The statute defined a “file-sharing program” as any application
that allows the user “to designate files as available for searching by and copying
to . . . other computers, to transmit such files directly to . . . other computers, and to request

the transmission of such designated files directly from ... other computers.” § 2C:24-

% Uddin did not present precisely these examples before the 1J or the Board. The
government says these arguments are unexhausted. They are not. Uddin argued to the
agency that the New Jersey crime included ‘“conduct that does not include a sufficient
likelihood of harm” because it “applies to an eighteen- or nineteen-year-old who receives
a sexual photograph from her seventeen-year-old boyfriend or girlfriend and stores it on a
device in a peer-to-peer network.” J.A. 19. The examples presented on appeal are “more
specific and nuanced points to demonstrate how and why” the minimum conduct fails to
create a reasonable probability of harm to a child. Ramirez v. Sessions, 887 F.3d 693, 700
(4th Cir. 2018). Because these are “specific, subsidiary legal arguments, or arguments by
extension,” of the general issues raised below, they are exhausted. /d.

10 The statute does not require the defendant to know all the settings of the file-
sharing program, such as whether it automatically designates stored items as available for
searching or copying. It nonetheless contains the “culpable mens rea” required by Cruz,
101 F.4th at 369, because it criminalizes only the knowing maintenance of child sexual
abuse material on the file-sharing program. And a file-sharing program itself requires the
capacity to designate files as available. So one who knowingly uses a statutorily defined
file-sharing program necessarily knows he is using a program of that searchable, copyable
type. The culpable mens rea attaches to the choice to keep the material on a program that
makes files available for searching and copying—mnot to a specific toggle in that program.
Uddin’s claim of accidental download failed because he did not unknowingly retain the
files—he knew they were stored on a file-sharing program, and chose to maintain them.

7
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4(b)(1)."" The statutory offense is not mere possession or private storage. New Jersey
courts have applied this statute exclusively to dedicated peer-to-peer file-sharing programs,
such as BitTorrent or eMule.!> These programs connect users directly to one another,
making designated files discoverable and downloadable by every user on the network by
default. See Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 919-20
(2005); see also United States v. Stitz, 877 F.3d 533, 538 (4th Cir. 2017); State v. Lyons, 9
A.3d 596, 597-98 (N.J. Super. Ct. App. Div. 2010). No New Jersey court has applied the
statute to storage of items on cloud storage services like Google Drive, Dropbox, or

iCloud." Indeed, the statutory text forecloses that application: A “file-sharing program”

' The statutory definition goes on to say: “The term ‘file-sharing program’ includes
but is not limited to a computer program, application, or software that enables a computer
user to participate in a peer-to-peer network.” § 2C:24-4(b)(1). This inclusive clause does
not eliminate the definition’s direct-transmission requirement.

12 See State v. Rudy, No. A-0104-20, 2022 WL 710787, at *1 (N.J. Super. Ct. App.
Div. Mar. 10, 2022) (BitTorrent); State v. Balbosa, 335 A.3d 661, 668 n.1 (N.J. App. Div.
2025) (BitTorrent); State v. Simmons, No. A-3539-22, 2025 WL 2355665, at *1-2 (N.J.
Super. Ct. App. Div. Aug. 14, 2025) (eMule peer-to-peer file sharing program); State v.
Brogan, No. A-240-19, 2021 WL 1960486, at *1 (N.J. Super. Ct. App. Div. May 17, 2021)
(torrent); State v. Pacheco-Loja, No. A-1113-20, 2021 WL 5816038, at *1 (N.J. Super. Ct.
App. Div. Dec. 8, 2021) (peer-to-peer software); Matter of J.G., 232 A.3d 411, 416 (N.J.
App. Div. 2020) (peer-to-peer programs); State v. Ferry, No. A-1860-21, 2024 WL 390960,
at *1-2 (N.J. Super. Ct. App. Div. Feb. 2, 2024) (BitTorrent).

13'Uddin cites State v. Debiasse for the proposition that storage on Google Drive and
Dropbox falls under § 2C:24-4(b)(5)(a)(ii1). No. A-2516-22, 2025 WL 209900, at *1, *5—
6 (N.J. Super. Ct. App. Div. Jan. 16, 2025). It does not. Debiasse was charged under that
subsection but never convicted of it. He pleaded guilty instead to § 2C:24-4(b)(5)(b)(i1)—
a different subsection that punishes possession with intent to distribute, which may occur
via cloud services. The appellate court described his Google Drive and Dropbox accounts
as “file sharing” in passing, but had no occasion to decide whether those cloud services
qualified as “file-sharing programs” under (b)(5)(a)(iii).

8
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is limited to programs that allow users to transmit files directly to and request transmission
directly from other computers. § 2C:24-4(b)(1). That direct computer-to-computer
exchange is the hallmark of peer-to-peer architecture. Grokster, 545 U.S. at 919-20.
Cloud storage services, on the other hand, route files through a central server. See Riley v.
California, 573 U.S. 373, 397 (2014) (“Cloud computing is the capacity of Internet-
connected devices to display data stored on remote servers rather than on the device
itself.”).

Files maintained on a file-sharing program are, by default, keyword searchable,
publicly accessible, and exponentially replicable. See United States v. Weast, 811 F.3d
743, 748 (5th Cir. 2016). Any computer on the same network can obtain the image and
subsequently transmit the content to other computers.'* That availability creates a
reasonable probability of circulation. And circulation is the harm. The least of the acts
prohibited by the statute—maintaining files on a publicly available network—meets Cruz’s
requirement of a “reasonable probability of harm” even if no one ever downloads a file.

The Supreme Court has long recognized that the circulation of child sexual abuse
material inflicts ongoing injury on the depicted child. The “use of children as subjects of
pornographic materials is harmful to the physiological, emotional, and mental health of the

child.” New York v. Ferber, 458 U.S. 747, 758 (1982). Harm occurs at least three times

4 Uddin’s own statements illustrate how easily the materials can spread. He
testified before the 1J that he had used a file-sharing program merely to torrent movies and
music, and later found himself in possession of thousands of child-sexual-abuse files. He
also cited a Federal Trade Commission report about the potential for inadvertent exposure
to, and unintentional distribution of, child pornography when using a file-sharing program.

9
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in the distribution chain. The child is first harmed by the abuse necessary to produce the
materials. Paroline v. United States, 572 U.S. 434, 439-40 (2014). Second, the materials’
existence harms the child, because the materials are “a permanent record of” that abuse.
Id. at 440. Finally—and most importantly here—circulation inflicts additional harm by
renewing the victim’s trauma.'> Paroline, 572 U.S. at 440. Storing such material on a file-
sharing program where it is accessible by even one other user—much less by millions of

t!%creates a reasonable

users, hundreds of thousands of whom search for such conten
probability of the harm circulation inflicts.

Specifying ostensibly less abusive production methods does not make the materials’
presence on a file-sharing program harmless. Take explicit images consensually taken and
exchanged between adolescents. Uddin tries to portray this conduct as common, low risk,

and even “healthy,” arguing that it’s comparable to consensual sexual activity between two

17-year-old children.

15 Uddin claims that these cases do not stand for the proposition that “possession of
sexually explicit images of children is categorically injurious to children,” as they arose in
the context of First Amendment overbreadth doctrine. Pet’r’s Br. at 30. But he misstates
the prohibited conduct, which goes further than mere possession. And these cases’ holdings
rest on extensive harm findings that are not limited to that context. See Ferber, 458 U.S.
at 758-59 nn.9-10. In fact, we have broadly cited these decisions for the “widely accepted
understanding that child-pornography victims are revictimized each time their images are
viewed or distributed.” See, e.g., United States v. Williams, 5 F.4th 500, 507 (4th Cir. 2021)
(criminal sentencing context); United States v. Sanders, 107 F.4th 223, 233 (4th Cir. 2024)
(same).

16 See Ryan Hurley et al., Nat’l Crim. Just. Reference Serv., Measurement and
Analysis of Child Pornography Trafficking on P2P Networks, Final Technical Report at 1
(Jan. 2015); Chad M.S. Steel, Child Pornography in Peer-to-Peer Networks, 33 Child
Abuse & Neglect 560 (2009).

10
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The example misreads the statute. The statute does not criminalize two 17-year-
olds for privately exchanging messages. Rather, it punishes a defendant—of any age—for
knowingly storing such an image on a file-sharing program “designated as available for
searching by or copying to one or more other computers.” § 2C:24-4(b)(1). That
availability element transforms the otherwise private exchange in Uddin’s example into
publication.

Uddin’s own cases distinguish sexting from sexual intercourse and describe the
harms inherent even in self-produced materials. They recognize that memorializing
adolescent sexual activity causes distinct harms to the child, regardless of any “consent” to
the underlying activity. See 4.H. v. State, 949 So. 2d 234, 236-39 (Fla. Dist. Ct. App.
2007) (noting that the memorialization of legal teenage sexual activity may cause
“psychological trauma”); United States v. Streett, 434 F. Supp. 3d 1125, 1189-90 (D.N.M.
2020) (noting that self-produced child pornography is “intrinsically related to” and causes
similar harms as adult-produced child pornography). New Jersey recognizes this harm too.
See N.J. Stat. Ann. § 18A:35-4.32(b) (“[A] sexual image of any person under the age of 18
is child sexual abuse or exploitation material.”). Nor do the harms to the depicted child
evaporate merely because the offender is also young. State ex rel. A.B., 744 A.2d 709, 711
(N.J. Super. Ct. Ch. Div. 1999); see § 2A:4A-71.1(c)(1) (diverting some underage
defendants away from adult prosecution, but making clear that the underlying conduct is
criminal). Here, the “danger” lies in the “dissemination of the photography beyond the
intended recipient” into the stream of child sexual abuse material. Streett, 434 F. Supp. 3d

at 1137-38. Storage on a file-sharing program facilitates that very dissemination.

11
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Manipulation of non-explicit images of real children fares no better.!” Even where
the child was not physically harmed during production, morphed images “implicate the
interests of real children,” and create real victims by their production. Ashcroft v. Free
Speech Coal., 535 U.S. 234,242,250 (2002). They “are like traditional child pornography
in that they are records of the harmful sexual exploitation of children,” United States v.
Anderson, 759 F.3d 891, 896 (8th Cir. 2014), and children are “sexually exploited and
psychologically harmed by the existence of the images.” Shoemaker v. Taylor, 730 F.3d
778, 786 (9th Cir. 2013). The depicted children may be harmed “by the knowledge of [the
images’] continued circulation.” United States v. Hotaling, 634 F.3d 725, 728 (2d Cir.
2011). A file-sharing program’s capacity to spread such images—indefinitely and to an
ever-wider audience—<creates a reasonable probability that circulation of the manipulated
images will harm the depicted child. See Ferber, 458 U.S. at 758; Paroline, 572 U.S. at
440.

Uddin downplays the ongoing harms to children from storage on a platform
designed for circulation. His attempts to minimize the brutality of producing sexually

exploitative depictions of children do not carve out a version of the offense that is

17 Under the state law, an “item depicting the sexual exploitation or abuse of a child”
can include a “computer generated image.” § 2C:24-4(b)(1). But New Jersey requires the
depicted child be a “real child[],” not a virtual child or young-looking adult. State v. May,
829 A.2d 1106, 1113 (N.J. Super. Ct. App. Div. 2003). New Jersey courts have applied this
definition to prosecutions for manipulating non-sexual images of real children to depict
sexual exploitation or abuse. State v. DiGregorio, No. A-3974-15T4, 2017 WL 4171557,
at *1 (N.J. Super. Ct. App. Div. Sept. 21, 2017); cf- State v. A.V., No. A-1311-23, 2024 WL
5083752, at *2 (N.J. Super. Ct. App. Div. Dec. 12, 2024).

12
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meaningfully less harmful. Even the least culpable conduct covered by the statute creates
a “reasonable probability” of harm to the depicted child.

III. WE LACK JURISDICTION OVER THE AGENCY’S DISCRETIONARY
DENIAL OF CANCELLATION AND ADJUSTMENT

We lack jurisdiction to review the agency’s discretionary denial of cancellation of
removal and adjustment of status. 8 U.S.C. § 1252(a)(2)(B)(i). That bar reaches not only
the ultimate decision but also the factual determinations that underlie it, including the
relative weight assigned to favorable and unfavorable equities. Patel v. Garland, 596 U.S.
328, 339 (2022). But § 1252(a)(2)(D) permits us to review “questions of law,” including
the application of a legal standard to settled facts. Wilkinson v. Garland, 601 U.S. 209, 212
(2024); Gomis v. Holder, 571 F.3d 353, 358 (4th Cir. 2009).

In challenging the discretionary denial of cancellation of removal, Uddin fails to
present a question of law. Rather, Uddin seeks to recast the weight the agency assigned the
equities—a classic discretionary merits determination—as legal error. But the agency
considered the facts before it and explained why it gave “little weight” to certain evidence.
J.A. 60. Uddin also claims the 1J misstated the law as requiring knowingly downloading
child sexual abuse material. But the record will not bear that theory. The 1J consistently
referred to the fact that Uddin “knowingly stored or maintained” the materials. J.A. 60;
see also id. at 59 & 60 n.7. The 1J merely gave little weight to Uddin’s claim that he
accidentally downloaded the materials because Uddin knowingly maintained them after
learning of their existence. That weighing is what § 1252(a)(2)(B)(i) places beyond our

reach.

13
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The petition for review is

DENIED IN PART AND
DISMISSED IN PART.
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