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UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

_______________ 

Nos. 22-2739, 22-2813, 22-2889 and 23-3104 

_______________ 

ELMAGIN CAPITAL, LLC, 

Appellant in Nos. 22-2739 and 22-2889 

v. 

CHAO CHEN; KARL PETTY; ENTERGRID, LLC; 

ENTERGRID FUND I, LLC 

Appellants in Nos. 22-2813 and 23-3104 

_______________ 

On Appeal from the United States District Court 

For the Eastern District of Pennsylvania 

(D.C. No. 2-20-cv-2576) 

Circuit Judge:  Honorable Stephanos Bibas* 

_______________ 

Submitted Under Third Circuit L.A.R. 34.1(a) 

November 3, 2023 

Before:   JORDAN, ROTH., and AMBRO, Circuit Judges 

(Filed:             ) 

_______________ 

OPINION 

_______________ 

* The Honorable Stephanos Bibas, Circuit Judge sitting by designation pursuant to

28 U.S.C. § 291(b). 

 This disposition is not an opinion of the full court and, pursuant to I.O.P. 5.7, 

does not constitute binding precedent.  

March 21, 2024
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Consulting Agreement that prohibited him from using, exploiting, or disclosing 

Elmagin’s “confidential information.”  In 2016, Chen informed the Gates brothers that he 

wished to leave Elmagin.  The Gates brothers purchased Chen’s share in Elmagin, and 

Chen signed a Non-Disclosure and Non-Competition Agreement (“NDA”) that 

prohibited him from engaging in a competing business for one year and from ever using, 

exploiting, or disclosing Elmagin’s confidential information, including its trading 

strategies.  Chen left Elmagin in January 2018.   

In January 2019, he formed Entergrid, LLC and Entergrid Fund I, LLC for the 

purpose of trading in FTRs in wholesale electricity markets.  He developed FTR trading 

strategies, including the allegedly misappropriating strategies, “Hydra” and “Gryphon.”  

Petty joined Entergrid in the spring of 2019.  Chen taught Petty the basics of power 

markets and FTRs, and Petty kept notes.   

Elmagin sued Chen, Petty and Entergrid in District Court, accusing them of 

disclosing and using the Breck and Faber strategies in violation of the NDA and the 

Defend Trade Secrets Act (“DTSA”), 18 U.S.C. § 1836, et seq., as well as Pennsylvania’s 

Uniform Trade Secrets Act (“PUTSA”), 12 Pa. Cons. Stat. § 5302, et seq.  Chen 

responded that he only shared public information, that Breck and Faber combined well-

known elements, and that his trading strategies were different from Elmagin’s.   

The case went to trial in May of 2022.  The jury found that the Breck and Faber 

strategies were trade secrets, but that Chen did not use them to develop Hydra and 

Gryphon.  Chen accused Elmagin of bringing the suit in bad faith and asked the District 

Court for attorneys’ fees.  The Court sent that question to the jury, and the jury found bad 
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faith, but the Court considered the jury’s answer advisory and declined to award 

attorneys’ fees.  The Court also denied Elmagin’s motions for judgment as a matter of 

law and a new trial.  The parties’ cross appeals followed.   

II. DISCUSSION3 

A. The Misappropriation Claim 

 

To prevail on a claim for misappropriation of trade secrets under both the DTSA 

and the PUTSA, a plaintiff must establish (1) the existence of a trade secret, (2) that the 

trade secret was protectible, and (3) that it was misappropriated by the defendant.  18 

U.S.C. §§ 1836(b)(1), 1839(3), (5); 12 Pa. Cons. Stat. § 5302.4  A trade secret may be a 

business method as long as it has “independent economic value” and “the owner … has 

taken reasonable measures to keep [it a] secret.”  18 U.S.C. § 1839(3); Oakwood Labs. 

 
3 The District Court had jurisdiction under 28 U.S.C. § 1331 and 18 U.S.C. 

§ 1836(c) for the DTSA claims, and 28 U.S.C. §§ 1367 and 1332 for the PUTSA and 

breach of contract claims.  We have jurisdiction pursuant to 28 U.S.C. § 1291.   

“We exercise plenary review of an order granting or denying a motion for 

judgment as a matter of law and apply the same standard as the district court.”  Kars 4 

Kids Inc. v. Am. Can!, 8 F.4th 209, 218 n.8 (3d Cir. 2021).  A court may grant judgment 

as a matter of law only if the record contains no “legally sufficient evidentiary basis for a 

reasonable jury” to have found in favor of the non-moving party.  Fed. R. Civ. Pro. 

50(a)(1).  “The question is … whether there is evidence upon which the jury could 

properly find a verdict for that party.”  Walter v. Holiday Inns, Inc., 985 F.2d 1232, 1238 

(3d Cir. 1993). 

We review an order denying a motion for a new trial for abuse of discretion.  City 

Select Auto Sales Inc. v. David Randall Assocs., Inc., 885 F.3d 154, 163 (3d Cir. 2018).   

The district court should grant a new trial only if “the great weight of the evidence cuts 

against the verdict and ... a miscarriage of justice would result if the verdict were to 

stand[.]”  Id. 

 
4 Under the DTSA, the trade secret must also be “used in, or intended for use in, 

interstate or foreign commerce.”  18 U.S.C. § 1836(b)(1). 
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LLC v. Thanoo, 999 F.3d 892, 905 (3d Cir. 2021).  The plaintiff must define his trade 

secret “with sufficient particularity … to permit the defendant to ascertain … the 

boundaries within which the secret lies.”  Id. at 906.  Trade secret law does not protect 

“general knowledge in the trade or … special knowledge of those persons who are skilled 

in the trade.”  Id.   

Misappropriation encompasses “disclosure or use of a trade secret” without 

consent, including “relying on the trade secret to assist or accelerate research or 

development[.]”  18 U.S.C. § 1839(5)(B); 12 Pa. Cons. Stat. § 5302; Oakwood, 999 F.3d 

at 909.  Rarely can a plaintiff demonstrate misappropriation through direct evidence.  

Oakwood, 999 F.3d at 913.  Instead, a plaintiff may rely on circumstantial evidence of 

access to the trade secrets and similarity between the secrets and the accused product.  Id. 

at 909 n.18.  But when public information and the defendant’s own knowledge, 

uninformed by the trade secret, effectively confine the scope of the trade secret, “more 

than … similarity” may be needed to prove misappropriation.  Am. Can Co. v. 

Mansukhani, 742 F.2d 314, 331 (7th Cir. 1984); cf. Oakwood, 999 F.3d at 912 n.19 

(suggesting a “plus factor” may be helpful when relying on circumstantial evidence). 

At trial, Elmagin claimed that Hydra copied aspects of Breck, and Gryphon copied 

aspects of Faber.  The jury was instructed to “assess whether the whole strategy, as 

opposed to its individual steps” warranted trade secret protection.  (J.A. at 1526.)  The 

jury found that both Faber and Breck constituted trade secrets.  The jury was instructed to 

find misappropriation if the defendants, among other things, had access to the strategies 
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fees should be awarded.  AIA Am., Inc. v. Avid Radiopharmaceuticals, 866 F.3d 1369, 

1373 (Fed. Cir. 2017). 

The jury found that Elmagin brought its claims in bad faith.  But the District Court 

denied Chen’s attorneys’ fees claim, reasoning that Elmagin had some evidence for its 

misappropriation claims.  We discern no clear error in that finding.  While the jury 

decided the strategies were different enough to find no misappropriation, there was 

sufficient evidence for the trial judge to conclude Elmagin had not acted in bad faith.  

The Court had, in other words, an appropriate basis to rule, as a matter of law, that Chen 

did not carry his burden to demonstrate bad faith.  (J.A. at 20 (citing Fed. R. Civ. P. 

50(a)(1)).)  Finally, the Court exercised its jurisdiction to deny attorneys’ fees, and there 

was no abuse of discretion in that. 

On appeal, Chen argues that he is entitled to a jury decision on his attorneys’ fees 

claim, and that the Court was wrong as a matter of law.  He says he is entitled to a jury 

decision because the DTSA and the PUTSA are modern statutes and not subject to the 

general rule that “determin[ing] whether a particular action” is entitled to a Seventh 

Amendment jury requires us to “compare the statutory action to 18th-century actions 

brought in the courts of England prior to the merger of the courts of law and equity.”  

Chauffeurs, Teamsters & Helpers, Loc. No. 391 v. Terry, 494 U.S. 558, 565 (1990) 

(internal quotation marks omitted).  Regardless of the age of trade secret law, attorneys’ 

fees claims were available at law in English courts in the 1700s and were decided by the 

judge.  AIA Am., 866 F.3d at 1373 (citing Arthur L. Goodhart, Costs, 38 Yale L. J. 849, 
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851-54 (1929)).  That concludes the matter.  Chen is not entitled to a jury decision on 

fees. 

III. CONCLUSION 

For the foregoing reasons, we will affirm the judgement of the District Court. 
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