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Before ANDERSON and EBEL, Circuit Judges, and LUNGSTRUM,* District
Judge.

ANDERSON, Circuit Judge.

Timothy Tyrone Rockwell’s supervised release was revoked for
possession of an unprescribed controlled substance. He appeals

the district court’s ensuing order for incarceration and further

* .
The Honcorable John W. Lungstrum, United States District Court

for the District of Kansas, sitting by designation.
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evidence only proves that he was using drugs.2 In other words,
Rockwell argues that use does not constitute possession.

The district court was correct. There can be no more
intimate form of possession than use. We hold that a controlled
substance in a person’s body is in the possession of that person
for purposes of 18 U.S.C. § 3583(g), assuming the required mens
rea. "Use" in this context is synonymous with possession. See
"ited States v. Courtney, 979 F.2d 45, 49 (5th Cir. 1992)

{" [Ulnder the present statutory scheme for criminal offenses, use
is subsumed within possession."); United Stateg v. Smith, 978 F.2d
181, 182 (5th Cir. 1992) (admitted use of contraband substance can
be evidence of possessgsion for purpcoses of § 3583(g)); United
States v. Baclaan, 948 F.2d 628, 630 (9th Cir. 1991)

("possession, " within the meaning of § 3583(g), was properly

determined based on positive urine tests for methamphetamines)

(citing Blackston, 940 F.2d at 891; United States v. Oliver, 931

F.2d 463, 464-65 (8th Cir. 1991) (affirming revocation of

2 According to Rockwell, if § 3583 (g) does not apply, but

revocation of supervised release was still justified due to
violation of release condition Number 8, then the court was
required to look to the sentencing guideline recommendations of
U.8.5.G. § 7B1.4, p.s. (a table listing the terms of imprisonment
following revocation of supervised release, arranged by category
of the defendant’s original crime rather than according to the
conduct for which the supervised release was revoked}.

Counsel for Rockwell conceded at oral argument that if
§ 3583 (g) does apply, the statute supersedes the guideline
provision. Cf. U.S.8.G. § 5G1.1; United States v. Berlier, 948
F.2d 1093, 1095 (9th Cir. 1991) ("[A] statute controls over the
Guidelines when the twc conflict."); accord United States v. Boyd,
961 F.2d 434, 439 (3d Cir.), cert. denied, 113 8. Ct. 233 (1992} ;
United States v Larctondaz, 927 F.2d 697, 698 (2d Cir. 1991).
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and held that § 3583 (e) does not allow both incarceration and the

imposition of further supervised release. See United_States v.

McGee, Nos. 92-1553 and 92-1729, 1992 WL 348679, at *2-5 (7th Cir.
Nov. 30, 1992); United States v. Koehler, 973 F.2d 132, 134-36 (24

Cir. 1992), cited in United States v. Bermudez, 974 F.2d 12, 13

(2d Cir. 1992) (per curiam); United States v. Cooper, %62 F.2d

339, 340-42 (4th Cir. 1992), cited in United States v. Copley, 978

F.2d 829, B832 (4th Cir. 1992); United States v. Holmes, 954 F.2d4

270, 271-73 (5th Cir. 1992), cited in United States v. Courtney,

979 F.2d at 51. In dictum, the Third Circuit has agreed with the
majority position, and the Eleventh Circuit has recognized the
split in the circuits created by the Boling decision and hinted
its agreement with the Ninth Circuit as well. See United States

v. Gozlon-Peretz, 894 F.2d 1402, 1405 n.5 (3d Cir.), amended, 210

F.2d 1152 (34 Cir. 1990), aff’'d on other grounds, 498 U.S. 395

{1991) (" [Alfter revocation of a supervised release term, there is
no provision for additional post-release supervision."); United
Stategs v. Williamg, 958 F.2d 337, 339 n.1 (11th Cir. 19952)
("Revocation of the original term is, at the very least,
linguistically inconsistent with the simultaneous extension or
modification of that same term. . . . [I]lt may be that the
sentencing judge has the power to revoke the original term of
supervised release or to modify that original term, but not
both."}.

Thus, seven circuits in all have either held directly
contrary to Beling or made it clear that they agreed with the

majority position. Only one circuit has reached a result which
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However, we vacate and remand rather than partially reverse
that portion of the district court’s order imposing both
incarceration and supervised release upon Rockwell. We do so
because the record does not reveal whether or not the district
court’s decision to sentence Rockwell to the statutory minimum of
twelve months in prison was affected by the imposition of further
supervigsed release. The district court must be allowed to

reconsider sanctiong in light of and consistent with this opinijon.

CONCLUSION
For the reasons stated above, we AFFIRM the district court’s
termination of Rockwell’s supervised release pursuant to 18 U.S.C.
§ 3583 (g), for unlawful possesgion of a controlled substance. We
VACATE that part of the district court’s order imposing
incarceration and supervised release, and REMAND the case to the
district court for reconsideration of the term of incarceration to

be imposed.

(continued from previous page)

the Guidelines conflict. Our view that § 7B1.3(g) (2) is non-
functional in a termination under § 3583(g) is reinforced by the
fact that several courts have relied on the authority provided by
§ 3583 (e) while specifically discounting the provisions of

§ 7B1.3(g) (2), gee, e.g9., Kohler, 973 F.2d 135-36; Cooper, 962
F.2d at 342; Holmes 954 F.2d at 271-73, and our research discloses
no decision which relies on the Guideline for authority to impose
incarceration and further supervised release.
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