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STANKO; and GREGG FISHER, )
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)

Defendants-Appellees.

ORDER AND JUDGMENT*

Before McKAY, SETH and MOORE, Circuit Judges

After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would not materially
assist the determination of this appeal. See Fed. R. 2App. P.
34 (e); 10th Cir. R. 34.1.9. The cause is therefore ordered

submitted without oral argument.

*This order and judgment has no precedential value and shall not
be cited, or used by any court within the Tenth Circuit, except
for purposes of establishing the doctrines of the law of the case,
res judicata, or collateral estoppel. 10th Cir. R. 36.3.
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defendant Stanko) of attempting to run down a co-worker in a golf

cart. 2

On November 8, defendant Fisher informed plaintiff he would
be terminated if he continued to refuse evaluation. Plaintiff was
terminated on  November 10 due to "continuing wvoluntary
unavailability for work" and given full benefits and pay through
that date.

Because plaintiff was a member of defendant ATU and his
employment was governed by a collective bargaining agreement
between ATU and RTD, plaintiff first challenged his termination in
a grievance/arbitration proceeding in which he was represented by
defendant ATU. At the July 1990 arbitration hearing, plaintiff
testified at 1length about the harassment he allegedly had
experienced at the hands of his co-workers. Plaintiff claimed his
co-workers instigated the variocus encounters and conflicts at
issue. Plaintiff also accused defendant Stanko of singling him
out for less desirable jobs. Finally, plaintiff testified he had
filed EEOC charges on a number of occasions.

In response, RTD contended it had the right to require
plaintiff to undergo psychiatric evaluation under the Management
Rights and Sick Leave provisions of the Collective Bargaining
Agreement. RTD also introduced evidence about its past practice
of requiring medical or psychiatric evaluations where warranted,
noting that defendant ATU (which at that time represented

plaintiff) could select a second doctor if it disagreed with the

20nce again, the outcome of the EEOC complaint is unknown.

-4-
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of plaintiff’s constitutionally protected rights were violated.
Because t'»* elements of a conspiracy claim under § 1983 are the
same as those for a regular § 1983 claim, Nortom wv. Liddel, 620
F.24 1375, 1378-79 (loth Cir. 1980), plaintiff’s § 1983
conspiracy claim is plagued by the same problems. Plaintiff’s
§ 1981 claim is without merit because § 1981 does not apply to the
kind of on-the-job deprivation which plaintiff alleges.4
Plaintiff's Title VII claim also fails because plaintiff alleges
no facts to support a causal connection between his EEQOC claims
and his termination or retaliatory motives on the part of named
defendants. Finally, plaintiff’s privacy, property, and liberty
claime wunder the First, Fourth, Fifth, Ninth, and Fourteenth
Amendments are not actionable because the complaint fails to state
specific constitutional rights which were violated or factual
support for those claims. The one right enumerated by plaintiff,
the "reasonable expectation of privacy with respect to his own

thoughts and mental processes," is not of constitutional import.5

4As the Supreme Court noted in Patterson v. Mclean Credit Union,
491 U.8. 164, 177 (1989), "the right to make contracts [under
§ 1981] does not extend, as a matter of either logic or semantics,
to conduct by the employer after the contract relation has been
established, including . . . imposition of discriminatory working
conditions™ or harassment by a supervisor. Nor does the right to
enforce contracts "extend beyond conduct by an employer which
impairs an employee’s ability to enforce through legal process his
or her established contract rights." Id. at 177-78. Here, the
arbitration hearing and instant case .llustrate that no defendant
has impaired plaintiff’s "right of access to legal process."

5"The constitutional right of privacy is not to be equated with
the common law right recognized by state tort law . . . . [Olnly
the most intimate phases of personal life have been held to be
constitutionally protected." NgNally v. Pulitzer Publishing Co.,

532 F.2d 69 76 {(8th Cir.), cert. denied, 429 U.S. 855 (197¢€)
{citations omitted).
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time for the proposition that "parties should not be thrown out of
court before being given an ¢ »Jortunity thrc.gh . . . [discovery]
to ascertain whether the linkage they think may exist actually
does . "

As a general rule, "[d]iscovery rulings are within the broad
discretion of the trial court." Willner v. Budig, 848 F.2d 1032,

1035-36 (10th Cir. 1988), cert. denied, 488 U.S. 1031 (1989)

(citation omitted); S8il-Flo Inc. v. SFHC, Inc., 917 F.2d4 1507,
1514 (10th Cir. 1990) (citation omitted). "{A] trial court’s
decision ([on discovery matters] will not be disturbed unless the
appellate court has a definite and firm conviction that the lower
court made a clear error of judgment or exceeded the bounds of
permissible choice in the circumstances." United States v. Ortiz,
B804 F.2d 1161, 1164 n.2 (10th Cir. 1986).

Plaintiff’s conspiracy claim fails to state the specific
conspiratorial actions allegedly taken by defendants or the
particular constitutional rights allegedly violated by those
actions. Indeed, in the same conclusory fashion which plagues the
entire complaint, paragraph 1 merely alleges defendants "have
engaged in a conspiracy with each other and with unknown third
persons for the purpose of depriving, either directly or
indirectly, the Plaintiff of his rights . . . ." Paragraph 2
proceeds along a similarly vague course, only stating that "[olne
or more persons engaged in the conspiracy did, or caused to be
done, an act or acts in furtherance of the object of such

conspiracy [i.e., plaintiff’s termination], whereby the Plaintiff

was injured in his person or property." Plaintiff does not assert

-11-
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