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Defendant appeals the district court’s denial of his motion,
asserted pursuant to Fed. R. Crim. P. 32, to amend his presentence
report. That motion requested that the district court strike
information in the report which, in 1light of newly obtained
evidence, was inaccurate. The district court had jurisdiction,

under Rule 32, to consider this motion. United States v. _Hart,

922 F.2d 613, 615 (10th Cir. 1990)(citing United States v.

Golightly, 811 F.2d 1366 (10th Cir. 1987)). Upon consideration of
the record and the parties’ arguments, we affirm the district
court’s decision.

In 1989, Defendant pled guilty to one count of filing a false
income tax return, 26 U.S.C. § 7201, and one count of filing a
false statement with the Federal Aviation Administration (FAA), 18
U.s.c. § 1001. The presentence report indicated that these
convictions stemmed from Defendant’s involvement in illegal drug
activities. Specifically, the presentence report asserted, among
other things, that Defendant was involved in the purchase and
resale of aircraft to drug traffickers. In support of this
contention, the presentence report documented Defendant’s purchase
of several airplanes which he in turn sold to "drug smugglers."
According to the report, authorities seized one of these airplanes
in Roswell, New Mexico, loaded with twenty-two kilograms of
cocaine.

Following a sentencing hearing, held October 10, 1989, the
district cort sentenced Defendant to five years’ imprisonment on
each count, with the second term of imprisonment suspended on the
condition that Defendant serve a five~year term of probation, to
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run consecutively to the first five-year prison term. III R. at
10. Defendant did not pursue a direct appeal.

Defendant filed this Rule 32 motion on June 5, 1991, seeking
amendment of the presentence report through deletion of language
connecting Defendant to the sale of the airplane seized in New
Mexico. In support of this motion, Defendant asserted that he had
newly obtained evidence, in the form of a newspaper article,
published in the Roswell (N.M.) Daily Register on March 21, 1986,
which identified the seized airplane as a "single engine 1979 Aero
Commander." See I R. doc. 20, ex. 1. Defendant further asserts
that FAA records indicate that the airplane referred to in the
presentence report, "an Aero Commander (N46906)," Supp. I R., doc.
6, ex. B, is a 1959 twin-engine aircraft, I R. doc. 20, exs. la
and 1b. According to Defendant, this evidence establishes that
the cocaine-laden airplane seized in New Mexico was not the same
airplane that he purchased and then resold in 1985.

On appeal, Defendant first argues that the district court
violated Rule 32 by failing to make specific factual findings, at
the sentencing hearing, concerning Defendant’s connection with the
airplane seized 1in New Mexico. Rule 32(c)(3)(D) requires a
sentencing court either to make findings or to determine that
findings are unnecessary because the court will not consider the
disputed issue in sentencing only "[i]f the comments of the
defendant and the defendant’s counsel or testimony or other
information introduced by them allege any factual inaccuracy in

the presentence investigation report.™
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Although Defendant’s attorney, at sentencing, questioned the
presentence report’s conclusion that Defendant’s convictions
resulted from his involvement 1in illegal drug activities and
challenged the report’s imputing to Defendant knowledge of his
customers’ drug trafficking, IIT R. at 4-6, neither Defendant nor
his attorney ever objected to the information in the presentence
report 1linking Defendant to the purchase and resale of the
airplane seized in New Mexico. Failure to raise a factual dispute
before the district court at sentencing constitutes a waiver of
that issue. See United States v. Saucedo, 950 F.2d 1508, 1518

(10th cCir. 1991); see_also United States v. Rantz, 862 F.2d 808,

814-15 (10th cir. 1988), cert. denied, 489 U.S. 1089 (1989).

Defendant further contends, however, that his attorney
provided ineffective assistance by failing to object to this
information in the presentence report 1linking Defendant to the
seized plane. In order to establish that his counsel was
constitutionally ineffective, Defendant must prove both that
counsel’s performance was deficient and that the deficient
performance prejudiced his defense. Strickland v. Washington, 466
U.5. 668, 687 (1984). An attorney’s performance is deficient if
it falls below an objective standard of reasonableness. Id. at
688. "The reasonableness of counsel’s performance is to be
evaluated from counsel’s perspective at the time of the alleged
error and in light of all the circumstances, and the standard of

review is highly deferential." Kimmelman v. Morrison, 477 U.S.

365, 381 (1986) (citing Strickland, 466 U.S. at 689). Our review
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