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To compel Diners Club to produce all the information the EEOC
sought, on March 26, 1991, the EEOC issued and served on Diners
Club an administrative subpoena, which is the genesis of the
present controversy. That subpoena is attached hereto as Attach-
ment A. Two requests in the subpoena required production of in-
formation relating to Diners Club facilities nationwide. The re-
maining requests related solely to the Diners Club facility in
Englewood, Coloradoc.

On April 2, 1991, Diners Club petitioned the Denver District
Office of the EEOC to either revoke or modify the subpoena. The
EEOC refused to either modify or revoke, whereupon Diners Club
notified the EEOC that it would not comply with the subpoena.

On August 5, 1991, pursuant to 42 U.S.C. §§ 2000e-5(f) and
2000e-9, the EEOC petitioned the United States District Court for
the District of Colorado for an order to enforce the subpoena. On
September 6, 1991, the district court ordered Diners Club to show
cause why it had not produced the information reguested in the
subpoena. Diners Club filed with the district court a brief in
opposition to the order to show cause, advising the district court
that Ms. Brown and Diners Club had reached a settlement and that
Ms. Brown had requested that the charge be withdrawn. However,
the settlement was apparently contingent on the EEOC’s withdrawal
of the charge. The EEOC had refused to consent to the withdrawal

of the charge until it received the subpoenaed information so that
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We deem Circle K Corp. v. EEOC, 501 F.2d 1052 (10th Cir.
1974) to be instructive. In that case, the subpoena issued the

employer by the EEOC sought the following:

a list of all applicants and present employees
subjected to the polygraph examination, their
racial-ethnic identity and whether they were
accepted or rejected; documentation of the
nature, standardization and wvalidity of the
polygraph test and a list of guestions asked
of each applicant; gqualifications of the exam-
iners who administered the tests; testimony
under oath of all knowledgeable employees and
officers; and all related matters.
501 F.2d at 1054.

Although the word "compile" was never used in our opinion in
Circle K, certainly the subpoena required the employer to develop
and compile information for EEOC’s use. In Circle K the district
court had refused to enforce the subpoena, relying, in part, on
the fact that compliance would entail compilation. Circle K Corp.
v. EEOC, 7 Fair Empl. Prac. Cas. (BNA) 1058, 1059 (D.N.M. 1972).
On appeal, we reversed the district court and ordered enforcement.
In so doing, we cited with approval Local No. 104, Sheet Metal
Workers v. EEOC, 43% F.2d 237 (9th Cir. 1971). 1In Local No. 104,
the Ninth Circuit stated: "Local 104 contends there is something
unique about an order to compile lists. Local 104 is mistaken."
439 F.2d at 243.

Other circuit courts have alsoc held that the EEOC may compel
an employer to compile information within its control in order to
respond to a subpoena, and that the subpoena power of the EEOC is
not limited to the production of documents already in existence.

See EEOC v. Tempel Steel Co., 814 F.2d 482, 485 fn. 9 (7th Cir.

1987); EEOC v. Maryland Cup Corp., 785 F.2d 471, 478 (4th Cir.
-6-



Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 7

1986); EEOC v. Bay Shipbuilding Corp., 668 F.2d 304, 313 (7th Cir.
1981). In Bay Shipbuilding, the Seventh Circuit responded to the
employer’s argument that the EEQOC has no authority to require an
employer to compile information simply by stating that "[t]lhis
hoary point has already been correctly rejected in other EEQOC
cases. ">

Diners Club’s next argument is that since Ms. Brown's charge
involved discrimination based on race and sex, EEQOC’s request for
information on Diners Club’s promotion policies as such relate to
national origin is irrelevant. That is too narrow a reading of
EEOC's investigative authority. The EEOC seeks to "vindicate the
public interest, which is broader than the interest of the charg-
ing parties."® EEOC v. Kimberly-Clark Corp., 511 F.2d 1352, 1361
(6th Cir.), cert. denied, 423 U.S. 994 (1975).

In Circle K, supra, the employer’s policy was to give all
prospective employees a polygraph test prior to any employment.
However, the charging party in Circle K was not given a polygraph

test. In Circle K, we held that the fact that the charging party

3 We note that the subpoena speaks in terms of producing copies
of documents, copies of position descriptions, copies of postings,
copies of advertisement or placement notice, and the like. The
subpoena itself does not speak in terms of interviewing employees,
past or present. In the district court, Citicoorp apparently ar-
gued that many of the requested documents did not presently exist
and would have to be "compiled," and that such would involve in-
terviewing current employees, and possibly past employees. In
connection with that argument, the district court stated that the
fact "that some of the information sought exists in the minds of
Citicorp employees does not absolve Citicorp from compiling the
information" (emphasis added). We agree. However, we find noth-
ing in the district court‘’s order to indicate that in compiling
the requested information Citicorp could also be required to track
down and interview former employees.

-7-




Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 8

was not given a polygraph test did not preclude the EEOC from re-
quiring the employer to produce records and information pertaining
to its use of the polygraph. 501 F.2d at 1054.

Similarly, in Joslin, supra, the district court held that
because the charging employee had been discharged, the EEOC was
not entitled to documents and information relating to Joslin’s
hiring policies. On appeal, we reversed the district court and
held that "[tlhe factual statement of a wrongful discharge 1is
enough to Jjustify an investigation of employment practices and
policies, as to hiring as well as to firing." 483 F.2d4 at 184.

Diners Club’s final argument is that it would be unduly bur-
densome for it to comply with the EEOC’s subpoena. We do not
think Diners Club has demonstrated that compliance would be unduly
burdensome. At Dbest, it has perhaps shown that compliance would
be inconvenient and involve some expense. Ms. Giordano in her af-
fidavit did indicate that much of the information the EEQC seeks
does not presently exist in documentary form and must be recon-
structed by reviewing personnel files or by interviewing past or
present employees. Ms. Giordano further stated in her affidavit
that for Diners Club to respond to the subpoena "would require two
full-time employees working approximately six months.® We also
learn from the affidavit that "during the time pericd in question,
the Englewood facility [of Diners Club] employed on average 1,100
people.”

The only evidence offered to show that compliance would be

unduly burdensome is the affidavit of Ms. Giordano, and such, in
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our view, 1is insufficient to prove that production of the re-
quested information would be unduly burdensome. A court will not
excuse compliance with a subpoena for relevant information simply
upon the cry of "unduly burdensome." Rather, the employer must
show that compliance would unduly disrupt and seriously hinder
normal operations of the business. EEOC v. Maryland Cup Corp.,
785 F.2d 471, 479 (4th Cir. 1986). 1In this connection, Diners
Club has not offered any specific estimate of cost involved nor
shown how compliance would impact the normal operations of Diners
Club.

One facet of Diners Club’s "unduly burdensome" argument is
that since Diners Club and Ms. Brown have settled her dispute,
further investigation is unnecessary. However, although Ms. Brown
and Diners Club may have settled her particular charge, the EEOC
has not approved the settlement. The EEOC requires all of the
requested information in order to make an informed decision
whether to allow Ma. Brown’s charges to be withdrawn. In any
event, a charging party’s settlement with his employer does not
necessarily end the EEOC’s investigatory and enforcement powers.
EEOC v. Children’s Hospital Medical Center, 719 F.2d 1426 (9th
Cir. 1983).

Judgment affirmed.



Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 10



Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 11



Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 12

29 U.S.C. § 1612(1). 8See 29 C.F.R. § 1601.16 {enumerating three
separate subpoena powers). Section 161 makes a clear distinction
between the power to compel the production of documents and the
power to subpoena a witness to take testimony. I agree with the
Fourth Circuit’s analysis of the language granting the former
power: "The terms ‘copy’ and ‘examination’ imply that the EEQC’S
right of access then extended only to existing documents." EEOC
v. Maryland Cup Corp., 785 F.2d 471, 478 (4th Cir.) cert. denied,
479 U.S. 815 (1986). While the Fourth Circuit noted that some
changes have been made to § 161(1), the words of limitation
discugsed were not altered and continue to have the same
implication. The power of the Commigsion, under the first
gentence of § 161, is still to have access to any evidence for the
purpose of examining or to copy. The information sought in the
subpoena before us would be accessible under the powers described
in the latter provision of § 161, which grants the EEOC the
authority to require the attendance and testimony of witnesses.

The court relies on Maryland Cup, Ct. Op. at 6-7, but aside
from statutory analysis, the facts of the Maryland Cup case do not
support enforcement of the broad request in this case. 1In
Maryland Cup the employer objected to the EEOC’'s requiring it to
"gather information about the race of former employees." 785 F.2d
at 478. In thisg case, the EEOC is requesting "previously
nonexistent written position statements and explanations of the
[promotion] systems used." EEOC v. Gladieux Refinery, Inc., 631
F. Supp. 927, 935 n.2 (N.D. Ind. 19286) (scope of the subpoena

power would not extend to require the respondent to produce




Appellate Case: 91-1419 Document: 010110165510 Date Filed: 02/01/1993 Page: 13



		Superintendent of Documents
	2019-05-09T14:23:30-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




