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of the New Mexico Uniform Commercial Code following the sale of
collateral by the bank, a secured party, after it was awarded
judgment in state court. Plaintiffs settled with the SBA prior to
trial and dismissed the SBA from the suit.

The district court entered judgment October 2, 1989.
Defendant filed its notice of appeal, No. 89-2267, with the
district court November 2, 1989, thirty-one days after the entry
of judgment. Following this court’s request for briefing on the
issue of whether this court had jurisdiction over this appeal
because the notice of appeal was filed one day late, see
Fed. R. App. P. 4(a)(l), defendant filed a motion pursuant to Rule
4(a)(5) with the district court requesting an extension of time in
which to file its notice of appeal. The district court
subsequently denied the motion, and defendant filed a timely
notice of appeal from that order, No. 90-2070.

Defendant raises two arguments in support of its position
that appeal No. 89-2267 is timely: (1) the SBA, an agency of the
United States, was a party and, therefore, defendant had sixty
days within which to file its notice of appeal; and (2) excusable
neglect exists such that the district court should grant an
extension of time to appeal pursuant to Rule 4(a)(5). We find
neither argument persuasive.

The SBA was dismissed with prejudice prior to trial.
However, defendant argues that because the SBA and defendant had
entered into an agreement concerning the SBA’s guarantee of
plaintiffs’ debt, "it is possible" the SBA will pay a portion of
the judgment. Therefore, defendant Jues, the resolution of the
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