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trial." The chief judge then set the matter for jury trial
commencing on June 25.

On June 20, defendant filed a motion to dismiss on the
grounds of double jeopardy. The government responded the next
day, informing the chief judge that the presiding judge had
returned to work. On June 21, the chief judge vacated the
mistrial and reassigned the case to the presiding judge.
Thereafter, the chief judge entered a minute order denying the
motion to dismiss as moot. That order is the subject of this

appeal.

ITI.

To understand the case, it is necessary to delve into the
rule which informed the chief judge’s exercise of discretion in
part. By way of backgound, "if a presiding judge in a civil case
becomes disabled prior to issuing findings of fact and conclusions
of law, the a successor judge must ordinarily retry the case

unless the parties stipulate otherwise." Home Placement Serv. v.

Providence Journal Co., 819 F.2d 1199, 1202 (1lst Cir. 1987)

(relying upon "negative inference" of Fed. R. Civ. P. 63);
Townsend v. Gray Line Bus Co., 767 F.2d 11, 17-18 (1lst Cir. 1985)
(same). In criminal jury trials, however, Fed. R. Crim. P. 25(a)
provides for substitution of judges "when a presiding judge
becomes ill or otherwise disabled during the course of a criminal

trial." United States v. Lane, 708 F.2d 1394, 1396 (9th Cir.

1983). The rule provides:



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 5



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 6



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 7



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 8



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 9



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 10



Appellate Case: 90-1180 Document: 010110042163 Date Filed: 09/14/1990 Page: 11



		Superintendent of Documents
	2021-04-04T22:54:19-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




