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UNITED STATES COURT OF APPEALS MAR 27 1990

TENTH CIRCUIT

ROBERT L. HOECKER
Cleck

RUDOLFO AGUILAR,
Petitioner-Appellant,
No. 89-8042

(D. Wyoming)
(D.C. No. M89-030)

V.

DUANE SHILLINGER, Warden; ATTORNEY
GENERAL OF THE STATE OF WYOMING,
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Respondents-Appellees.

ORDER AND JUDGMENT*

Before TACHA, BALDOCK and BRORBY, Circuit Judges.

After examining the briefs and the appellate record, this
three—-judge panel has determined unanimously that oral argument
would not be of material assistance in the determination of this
appeal. See Fed. R. App. P. 34(a); 10th Cir. R. 34.1.9. The

cause is therefore ordered submitted without oral argument.

Appellant appeals pro se the district court's dismissal of

appellant's petition for writ of habeas corpus. The order
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the case, res judicata, or collateral estoppel. 10th Cir. R.
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Supreme Court to dismiss the issue of ineffective assistance of
counsel. The district court discussed each argument in denying

the writ.

Rule 22(b) provides that when the detention complained of in
a district court proceeding arises out of process issued by a
state court, appeal by the applicant may not proceed unless a
district court judge issues a certificate of probable cause. See
also 28 U.S.C. § 2253. If the district court judge denies the
certificate, the notice of appeal from denial of a writ of habeas
corpus shall constitute a request to this court for a certificate
of probable cause. Rule 22(b). However, the issuance or denial
of a certificate of probable cause is left to the sound discretion

of the district judge. Herrera v. Payne, 673 F.2d 307, 308 (10th

Cir. 1982). Accordingly, we will not reverse the district court's

determination absent an abuse of discretion.

The lower federal courts have articulated various standards
for the 1issuance of a certificate of probable cause to appeal.

See Alexander v. Harris, 595 F.2d 87, 90 (2d Cir. 1979). Most of

those standards focus on whether the applicant has presented a
substantial question or whether there is any basis for appeal. We
have studied the briefs and the record in this case and note that
appellant's brief restates the same arguments that he advanced
before the district court. Appellant has made absolutely no
attempt to address the substance of the district court's

determinations nor has he assigned any specific error to the
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