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IN THE UNITED STATES DISTRICT COURT FOR Tl-?; Ly
WESTERN DISTRICT OF OKLAHOMA -
o0 5ee
- U CIMNS
' r F:713aT COURT
JAMES NAUM, PE, ) L S Y
) ) BY DEPUTY .
Plaintiff, )
)
vs. ) CiV-89-1526-W
)
HONORABLE WAYNE E. ALLEY, )
JUDGE; JOHN DOE; JOHN ROE; )
KATHY DOE, )
)
)

Defendants.

ORDER OF DISMISSAL

Plaintiff, a state prisoner appearing pro se, has previously

been granted leave to proceed in forma pauperis in filing his

complaint, purporting to state a claim under the Racketeer
Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. §1961
et. seq. For the reasons stated herein, the Court, upon
preliminary review of the complaint, determines that the complaint
must be dismissed pursuant to 28 U.S.C. §1915(d).

The initial responsibility of the Court on preliminary review

of a complaint filed in forma pauperis is to determine whether the

claims are frivolous, improper or obviously without merit prior to

authorizing further proceedings at the expense of the taxpayers.

Phillips v. Carey, 638 F.2d 207 (l0th Cir. 1981), cert. denied,
450 U.é. 985 (1981).

In his complaint, the F*-ir  iff names as defend r s the
Honorable Wayne E. Alley, United States District Judge, and

certain unknown persons within the Oklahoma Attorney General's
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Office, referred to by the Plaintiff as "John Doe", "John Roe" and

"Kathy Doe". The basis of the Plaintiff's complaint is his
disagreement with Judge Alley's earlier dismissal of the
Plaintiff's civil'rights action filed against the Oklahoma
Department of Corrections pursuant to 42 U.S.C. §1983. Case No.

CIV-89-1433-A (W.D. Okla. 1989). Plaintiff contends that Judge

' Alléy must have accepted compensation from an unknown person or

persons within the Attorney General's Office in order to dismiss

the complaint.
| In order to establish a RICO violation, a plaintiff must
plead (1) conduct (2) of an enterprise (3) through a pattern (4)

of racketeering activity. Pitts v Turner and Boisseau Chartered,

850 F.2d 650, 652 (l0th Cir. 1988) cert. denied, 109 S. Ct. 838

(1989); Torwest DBC, Inc. v. Dick, 810 F.2d4 925, 927 (10th Cir.

1987). Without addressing the sufficiency of the Plaintiff's
allegations as to the first two eleménts of a RICO claim, it is
glear that the Plaintiff has not alleged a "pattern” of
racketeering éctivity. A "pattern" requires at least two acts of
racketeering activity. 18 U.S.C. §1961(5). Here, Plaintiff has
alleged only one act, the alleged act of Judge Alley accepting
compensation in order to dismiss the Plaintiff's earlier civil

rights action. Thus, dismissal of this RICO claim would be

appropriate under Rule 12(b)(6) Fed. R. Civ, P, Pitts v. Turner &

Boisseau, Chartered, 850 E.Zd at 652. The Court is mindful

! ro t! £t a« _laint which { ils to state a claim under Rule

12(b)(6) is not automatically frivolous within the meaning of 28



. Appellafe Case: 89-6353 Document: 01019972083 Date Filed: 04/24/1990 Page: 5

A<

" u.s.cC. §1915(d). Neitzke v. Williams, 109 S§.Ct. 1827 (1989).

Regardless however, Plaintiff's complaint against Judge Alley
must also fail as the law is clear that a judge is absolutely

immune from liability for his judicial acts. Stump v. Sparkman,

435 U.S. 349, 355-356 (1978); Van Sickle v. Holloway, 791 F.2d

1431, 1435 (10th Cir. 1986). The immunity applies even when the
judge is accused of acting maliciously or corruptly. Stump v.

Sparkman, 435 U.S. at 356. See also Cok v. Cosentino, 876 F.2d 1,

2 (l1st Cir. 1989); Gregory v. Thompson, 500 F.2d 59, 62 (9th Cir.

1974).
Judge Alley was clearly performing a "judicial act" in
dismissing the Plaintiff's earlier civil rights action and thus he

— enjoys absolute immunity from the Plaintiff's claims. Van Sickle

v. Holloway, 791 F.2d at 1436. As the Court in Sampson v.

Washington Paint Co., (N.D. Ill. 1985)(available on Westlaw 1985

WL 3012) noted, there is a lack of reported cases applying the
doctrine of judicial immunity to RICO claims. However, the Court
there held that judicial immunity was properly asserted in a RICO

action, relying in part on the case of Thillens, T~~ v _The

Community Currency Exchange Association of Illji~~i=, Inc., 729

F.2d 1128 (7th Cir. 1984) cert. dismis-~~4, 469 U.S. 976 (1984),

which held that two state legislators enjoyed immunity from a RICO
action for actiohs taken within the sphere of their legislative

duties. See also Cok v. Cosentino, 876 F.2d at 2. (Plaintiff's

complaint contained a claim under RICO, and Court held judge

immune from suit); ®~lick v. Gutbrod, 782 F.2d 754 (7th Cir.
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