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ORDER AND JUDGMENT#*

Before BRORBY, SETH and EBEL, Circuit Judges.

After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would not materially
assist the determination of this appeal. See Fed. R. App. P.
34(a); Tenth Cir. R. 34.1.9. The cause is therefore ordered
submitted without oral argument.

Petitioner McConnell appeals from the district court's denial
of his petition for habeas corpus, filed pursuant to 28 U.S.C.

§ 2241. McConnell has sought a 10-month reduction in the

*This order and judgment has no precedential value and shall not
be cited, or used by any court within the Tenth Circuit, except
for purposes of establishing the doctrines of the law of the case,
res judical , or col” :eral stopr .. 10th "‘r. R. 36.3.
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conspiracy to introduce narcotics of unknown weight and purity
into the prison, and had made multiple bribes to a staff
correctional officer to assist in the scheme. The record
indicates that an investigation revealed other inmates also were
participating in the distribution of the drugs over a period of
time in 1985 and 1986, and that a female visitor of McConnell's
was supplying the drugs to the correctional officer. Payments
were made to a place outside the institution. On July 10, 1986,
the IDC found McConnell guilty of a second disciplinary
infraction--the unauthorized use of narcotics, based upon
laboratory tests of a urine specimen which tested positive for
cocaine metabolite and THC (marijuana). In light of this new
adverse information, the Commission ordered reopening of
McConnell's case and ordered that his presumptive parole date be
retarded; there is no dispute that a rescission hearing was
scheduled for the next appropriate docket.

In September 1987 McConnell received a rescission hearing,
and by Notice of Action dated October 26, 1987, the National
Commissioners ordered rescission of the presumptive parole date of
October 9, 1987, and continued petitioner to a presumptive parole
date of February 1, 1994. This decision required McConnell to
serve an additional 76 months. McConnell appealed the decision to
the Board, and it affirmed. However, it modified some of the
reasons in light of its finding that McConnell's salient factor
score for the parole violation addressed in the May 22, 1986
Notic of Acti 1 ¥ in rror 1d that a : ¢ ":171e 1 n¢ was
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McConnell asserts that the district court erred in upholding
the Commission's refusal to rectify an excessive initial
assessment by crediting his current sentence with a 10-month
reduction for time previously served as a result of error in the
initial determination of his salient factor score. He submits
that this is repeated punishment for the same conduct and,
therefore, violative of due process. The district court concluded
that the Commission did not abuse its discretion in refusing to
grant McConnell credit for the additional 10 months previously
served; the error was not discovered until after the otherwise
applicable guideline range and original presumptive parole date
had passed, and McConnell had committed serious rescission
behavior, some extending into the community.

We find no basis for relief in McConnell's assertion that the
failure to discover the error in a timely fashion was the failure
of the Commission, nor have we been cited to any authority which
would require reversal on that basis. To the contrary, the Second
Circuit held in Bryant v. Warden, Metropolitan Correctional

Center, 776 F.2d 394 (24 Cir.), cert. denied, 475 U.S. 1023, that

a prisoner who, due to error by the Parole Commission, served
almost 10 months additional time on a parole violator term was not
entitled to "bank" the extra months and then draw on the "banked"
time to offset punishment imposed for subsequent parole violations
and future crimes.
To require credit be given for additional time previously
v 1 & to ror v 11d er irage violations of prison 1 " 3
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outside the prison. In fact, his bribery of a correctional
officer in order to introduce narcotics into the prison for
distribution helped foster and perpetuate the illegal drug market
in the community, and by its nature necessarily required illegal
drug transactions to occur in the community. Surely there can be
no doubt that bribing an officer to bring drugs into the prison
from outside, together with the payment of monies to an address
outside the prison, is conduct which goes beyond the prison
boundaries. We find no abuse of discretion in the Commission's
use of § 2.36(a)(3) to determine the penalty for the misconduct.

There was no due process violation in the imposition of a
penalty for prison misconduct in the absence of complaint or
indictment, trial, and sentencing. Although a prisoner has the
right to an opportunity to respond to the charges against him,
this does not equate with the right to a trial. McConnell's
argument not only overlooks the fact that an inmate does not enjoy
the full panoply of rights available to those who have not yet
been adjudicated guilty of criminal behavior, but also ignores the
provisions of 28 C.F.R. § 2.34(c) as noted above. McConnell
received copies of the IDC findings and the misconduct report
prior to the rescission hearing. Thus, he was apprised of the
allegations and had an opportunity to respond.

McConnell also claims that the district court erred in
affirming the Commission's decision to impose a period of
incarceration above the guideline range for the prison misconduct.
He submits that the circumstances given as "good cause" for the
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decision above the guidelines were first announced at the Regional
Commissioner's review of the rescission hearing, and were not
mentioned in the September 1987 rescission hearing. McConnell
thus asserts that he was denied the opportunity to challenge the
grounds given to justify the sanction imposed. McConnell also
submits that the Commission improperly considered information that
had been presented previously and was not then considered
sufficient to warrant a penalty above the guidelines.

McConnell refers to Nunez-Guardado v. Hadden, 722 F.2d 618
(10th Cir.), for a statement of what will satisfy the "good cause"
requirement for parole decisions above the guidelines. The record
in this case supports the determination to impose a sentence above
the guideline range. We have described above the drug
distribution plan in the prison and the bribes. These facts
demonstrate a substantial degree of planning in the continuing
criminal enterprise operated by McConnell, sufficient to come
within the language of the legislative history considered in
Hadden. Moreover, the district court correctly noted that the
salient factor score does not take into account multiple parole
violations, which are present in this case, even though it does
consider whether the current offense behavior was a violation to
parole.

McConnell argues that the Commission previously did not
consider the 1974 offenses as warranting a sentence above the
guidelines, and therefore they cannot be used to justify the
upward departure following the prison misconduct determinations.
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The Commission has broad power to consider matters other than the
conviction when making its parole decisions. Arias, 648 F.2d 196.
The Commission has discretion to set a presumptive parole date
"above the appropriate guideline, and it does not lose this
authority simply because it previously chose not to exceed higher
guidelines that had been incorrectly applied to the prisoner."
Patterson v. Gunnell, 753 F.2d 253, 255 (2d Cir.) (citations
omitted).

In light of McConnell's multiple parole violations, his
consistent involvement with firearms and narcotics, and his
demonstrated willingness to engage in criminal conduct whether on
parole or in the prison, we cannot say the decision to impose a
penalty above the guideline was unwarranted, or otherwise an abuse
of discretion. McConnell's heavy reliance on Schiselman v.

United States Parole Comm'n, 858 F.2d 1232 (7th Cir.), is
misplaced.

Also on the issue of an above-the—guidelines parole decision,
we find no error in the consideration of the type of firearm in
deciding to go above the guidelines, rather than the mere fact of
possession of a firearm. Because McConnell's possession of a
firearm was considered at the initial parole determination,
McConnell was sufficiently apprised of the information which would
be presented for review on appeal from the Commission's decision.
In imposing a penalty above the guidelines, the National
Commissioners did not err in considering the type of weapon
iny 7o a re. t 1 but distir : cor rat ">n from the mere
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fact of possession of a firearm. In addition, the reasons for the
decision were specified and McConnell had the opportunity to
appeal; thus, he was not denied due process.

McConnell acknowledges that four or more prior convictions
warrant a "0" rating, and he had four prior convictions preceding
the current offense. Thus, we find no merit to the argument
advanced by McConnell which would warrant reversal of the result
reached below.

McConnell's final claim of error involves the penalty
assessed for his unauthorized use of narcotics after his urine
specimen tested positive for cocaine metabolite and THC.
McConnell's claim that the infraction occurred and he was found
guilty of it by the IDC at a time when the penalty was 0-4 months
is undisputed. However, no penalty was imposed for the infraction
until 14 months after the IDC had determined McConnell's guilt,
during which time the penalty for the infraction had been
increased to a range of 0-8 months. McConnell was ultimately
given the eight-month maximum for this institutional rule
infraction,

We recognize that § 2.34(a) states there should be a prompt
report of prison misconduct to the Regional Commissioner for
prisoners who have a set presumptive parole date. We also note
that the district court found the "notification to the Regional
Commissioner was markedly less than prompt." Nevertheless, we
believe the district court correctly determined this was not a
sufficient basis for granting habeas corpt relief.
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The district court's memorandum opinion points out there is
no dispute that the rescission hearing was scheduled for the next
appropriate docket following the order to reopen McConnell's case,
and that McConnell had notice and the opportunity to be heard, at
which he denied all allegations underlying the misconduct reports.
We agree with the district court's assessment that the
notification of misconduct was "less than prompt," but the court
correctly noted that the guidelines are not law for purposes of
the prohibition against ex post facto application of the higher
range which came into effect after McConnell was found guilty of
misconduct but before he was sanctioned therefor. See Resnick v.
United States Parocle Comm'n, 835 F.2d 1297 (10th Cir.).

As a final matter, there is a pending motion by McConnell to
supplement the record on appeal to add the affidavit of James Beck
in support of his claim that the rescission penalty for the prison
misconduct should have been determined pursuant to
§ 2.36(a)(2)(ii), rather than § 2.36(a)(3). However, we
determined above that there was no error in the use of
§ 2.36(a)(3), and thus deny McConnell's motion to supplement the
record.

The judgment rendered in the proceedings below is AFFIRMED in
its entirety.

Entered for the Court

Oliver Seth
Circuit Judge
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