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United States Court of Appeals
Tenth Cizouit
UNITED STATES COURT OF APPEALS .
LUG 26 1990
FOR THE TENTH CIRCUIT
ROBERT L. HOECKER
Clerk
BETH BARNETT, by and through her
husband and next friend LARRY BARNETT;
LARRY BARNETT, individually and as
Guardian Ad Litem of BETH BARNETT,
Plaintiffs-Appellants,
V. No. 89-5072

(D.C. No. 87-C-803-B)
GENERAL AMERICAN LIFE INSURANCE (N.D. Okla.)
COMPANY, a foreign insurance

corporation,
Defendant-Appellee,

LAKE ERIE INSTITUTE OF REHABILITATION,

et et et M ot St i St St S St St S St it it S St

Intervenor.

*
ORDER AND JUDGMENT

Before SEYMOUR, BRORBY, and EBEL, Circuit Judges.

After exar ° " 1g the briefs and appellate 1 :ord, this panel
has determined unanimously that oral argument would not materially
assist the determination of this appeal. See Fed. R. App. P.
34(a); 10th Cir. R. 34.1.9. The case 1is therefore ordered

submitted without oral argument.

This order and judgment has no precedential value and shall

not t t ir =~ ' ath Circuit,

tcept P C i Lr N 4 law of
the case, 3s Jjudicata, o1 :op; .. 10th C° . R.
36.3.
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through September 21, 1987, General American paid all of Beth
Barnett’s expenses at LEIR at a cost of approximately $20,000 per
month. On August 21, 1987, General American sent Larry Barnett a
letter indicating that it would no longer pay these expenses
because recovery had plateaued and the policy did not cover
"custodial care." All the physicians reviewing the file agreed
that as of September, 1987, Beth Barnett had plateaued and did not
require the intense treatment she was receiving at LEIR.
Plaintiffs’ counsel responded that a bad faith lawsuit would be
filed if General American did not agree to continue covering the
LEIR expenses. Suit was filed on September 30, 1987.1

In August, 1988, Beth Barnett was transferred to "Winning
Wheels," an Illinois licensed skilled nursing home.2 When General
American discontinued total coverage at LEIR, it also indicated
the policy would not cover all expenses at Winning Wheels because
the care there would be largely custodial and was not "medically
necessary" as defined in the insurance policy. Further, General
American determined that Winning Wheels was not a covered

facility. However, General American did agree to pay for

Early in the case, General American filed a motion for
partial summary judgment seeking a ruling that the bad faith
claims Barnetts filed were preempted under ERISA. The parties
agreed that if ERISA applied, plaintiffs’ only claim would be for
benefits under the policy. They also agreed that if ERISA
applied, Barnetts would be required to proceed with the appeals
procedures of ERISA. On March 3, 1988, the district court granted
General American’s motion. Plaintiffs then appealed the benefits

denial wunder ERISA. General American affirmed its earlier
decision and this case proceeded to trial.
2 Tt transfer was tl result of a pi :ial :t. nent 1

the parties which was executed without prejudice to either side.
3
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