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In 1987 Mr. Russo again applied for reinstatement to the
Kansas Supreme Court which, after considering the record, denied
his petition holding that "the seriousness of the original
misconduct of Mr. Russo is such that his disbarment should be

permanent." In re Russo, 244 Kan. 3, 765 P.2d 166, 167 (1988)

(Russo II).

Mr. Russo then filed another petition with the United States
District Court pursuant to D. Kan. Rule 409, praying for an order
reinstating him to practice before the federal court. By its
order of July 1, 1989, the district court denied the petition for
reinstatement and, pursuant to D. Kan. Rule 410, issued an order
to show cause why the imposition of discipline identical to that
imposed by the Kansas Supreme Court would be unwarranted. Mr.
Russo filed a response to this order stating his desire to present
"live evidence and additional documentation."” In order to
determine whether an evidentiary hearing was necessary, the
district court directed Mr. Russo to file a statement 1listing
proposed witnesses and their proposed testimony, together with any
additional documentation he wished to offer. Mr. Russo thereupon
specified: (1) the names of witnesses who would testify that, in
their opinions, his reinstatement would not adversely affect the
public confidence and respect for the Bar or the administration of
justice; (2) the petition of approximately 125 lawyers opposing
Mr. Russo's suspension to show the support of the Bar for Mr.
Rt  2; (3) "[clopies of polyqg: | C 1 before Kar 1is

Supreme Court in 1974 ¢ .ng to the que¢ :tion of the seriousness of
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the offense"; (4) a newspaper clipping reporting the reinstatement
of a federal judge to the Utah Bar after his conviction of a

felony; and (5) his own testimony.

The district court thereafter ruled that it could "conceive
of no circumstances making any of the above relevant to the
issues" before the court (those issues set forth in the district
of Kansas Rule 410(d))1 and declined to conduct an evidentiary
hearing. The district court then found and determined

upon the face of the record that the proceedings in none
of the disciplinary matters which resulted in the

1 Dp. Kan. Rule 410(d) reads:

Identical Discipline Imposed; Exceptions. Upon the
expiration of 30 days from service of the notice issued
pursuant to the provisions of (b) above, the
Disciplinary Panel shall impose the identical discipline
unless the respondent-attorney demonstrates, or the
Disciplinary Panel finds, that upon the face of the
record upon which the discipline in another jurisdiction
is predicated it clearly appears:

(1) That the procedure was so lacking in notice or
opportunity to be heard as to constitute a deprivation
of due process; or

(2) that there was such an infirmity of proof
establishing the misconduct as to give rise to the clear
conviction that the Disciplinary Panel could not,
consistent with its duty, accept as final the conclusion
on that subject; or

(3) that the imposition of the same discipline by
the Disciplinary Panel would result in grave 1injustice;
or

(4) that the misconduct established is deemed by
the Disciplinary Panel to warrant substantially
different discipline.

Where the _isciplinary _ianel ¢ :e: ines t 1wy
aid ments exist, it shall enter ch other or¢ : as
it deems appropriate.
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respondent's disbarment or in denial of his readmission
to the Bar were in any way so lacking in notice or
opportunity to be heard as to deprive him of due
process; that there was no infirmity of proof
establishing the respondent's misconduct; that the
imposition of the same discipline would not result in
grave injustice; and that the misconduct established is
deemed by this court to warrant identical disbarment but
that the disbarment need not be permanent.
The court also stated that it could not overlook the fact, as
decided by the earlier two-judge panel, that Mr. Russo's criminal
transgressions were of such a nature that they "'undermine the

very foundation of our justice system.'"

Mr. Russo, while articulating his arguments in a different

fashion, is asserting on appeal:

(1) Mr. Russo was denied his right, under the Due Process
Clause, to an evidentiary hearing before the district court

concerning his petition for reinstatement;

(2) the district court failed to consider any of Mr. Russo's

arguments concerning his constitutional assertions; and

(3) The district court erred in determining that the action
of the Kansas Supreme Court in disbarring Mr. Russo was
constitutionally wvalid as the procedure was so lacking in notice
or opportunity to be heard as to constitute a deprivation of due

process, and the district court erred in finding that the
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Memorandum Opinion is clear and it is beyond doubt that the court

considered and ruled against Mr. Russo on all relevant matters.

As to the adequacy of the state proceedings, Mr. Russo argues
that the district court erred in relying upon the state court
proceedings to impose its own discipline. He also alleges that
the discipline was improperly imposed upon him without due process
or equal protection of law, and that the state court proceedings
suffered such infirmity of proof as to render it defective under

Rule 410(4d).

Here, the district court specifically found and determined as
required by Rule 410, upon the face of the record, that the
discipline imposed by the Kansas Supreme Court was not flawed by
any deprivation of notice or opportunity to be heard as to deprive
Mr. Russo of due process, and that there was no infirmity of proof
establishing his misconduct. Also as required by Rule 410, the
court concluded that the imposition of the same discipline would
not result in grave injustice, and that the misconduct warranted
identical disbarment, but that the disbarment need not be
permanent. Accordingly, the district court's findings are
consistent with the guidelines established in Rule 410(dj). The
provisions of D. Kan. Rule 410(d) are based upon Selling v.
Radford, 243 U.S. 46, 51 (1917), wherein the Supreme Court
established the principles and conditions under which all federal

courts give effect to state court disciplinary proceedings.
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