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‘Amendment to-the United States Constitution. The Brown plaintiffs
sought a permanent injunction restraining the enforcement,
operation and execution of a state statute that provided for
segregation of schools for the education of black children and
white children below the high school 1level. Further, these
plaintiffs sought a declaratory judgment declaring
unconstitutional the state statute and the segregation scheme set
up thereunder by the school authorities of the City of Topeka.

The district court held for the defendants finding that the
doctrine of "separate but equal" in the school systems did not
violate the constitutional gquarantees of due process of law.
That court further found that the physical facilities, the
curricula, the courses of study, and the qualifications and
guality of teachers, as well as other educational facilities in

the two sets of schools, were comparable. Brown v. Board of

Education, 98 F. Supp. 797 (D. Kan. 1951).

On May 17, 1954, the United States Supreme Court reversed the
district court. 1In finding for the plaintiffs, the Supreme Court
held that "in the field of public education the doctrine of
'separate but equal' has no place. Separate educational

facilities are inherently unequal." Brown * Board ~f Education,

347 U.S. 483, 495 (1954) (Brown I).
In Brown I, the Court invited the parties to submit briefs on
the question of the appropriate remedy for the constitutional

violation. In Brown v, Board of Education, 349 U.S. 294 (1955)

{Rrawn TT), the Court concluded that the 1local federal di =rict
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. (R., Vol. I, Doc. 1, Ex. 3,  Motion for an Order Commanding
Compliance With the Supreme Court Mandate to Desegregate the

Schools in the Case of Brown v. Board of Education of Topeka).

The motion to intervene was granted on November 29, 1979, and
the Brown lawsuit subsequently proceeded to trial. On April 9,
1987, the district court entered a final judgment finding that the
School District had fully complied with the Supreme Court's

mandate in Brown I and Brown II. Brown v. Board of Education, 671

F. Supp. 1290 (D. Kan. 1987). On January 29, 1990, this court
reversed in part the 1987 order and held that the School District
did not meet its burden of establishing a 1lack of causal
connection between the current conditions of segregation and the
prior de jure system. Further, this court held that the Topeka
school system was not unitary under constitutional standards and
was therefore in violation of Title VI of the 1964 Civil Rights

Act. Brown v. Board of Education, 892 F.2d, 851 (10th Cir. 1990)

(Baldock, Circuit Judge, dissenting).

At issue 1in this action is the insurance agreement entered
into between Continental and the School District with an effective
policy period from October 15, 1976, to October 15, 1979. This
Policy was thereafter renewed and continued in effect from October
15, 1979, until on or about October 18, 1984, when Continental
canceled the policy.

This Policy is a "reimbursement policy" wherein Continental
agreed that if a claim was brought against the School District for

"wrongful act" occurring durir the Policy period tt 1, provided

that no exclusions were applicable, Continental woir"17}] 7 the

-6—-
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-.School District for any "losses" which the School District became
legally obligated to pay. Wrongful Act is defined in Section
III(c) of the Policy to include, among other things, any "act or
omission or neglect or breach of duty by the Assureds in the
discharge of their duties." (R., Vol. I, Doc. 1, Ex. 1, Insurance
Policy). Loss is defined in Section III(d) of the Policy and
encompasses any amount which the School district 1is "legally
obligated to pay" including damages, judgments, and "cost of
investigation and defense of legal actions. . . ." 1Id.

Also included in the Policy is a Prior Wrongful Act

Endorsement, which states as follows:

The coverage afforded by this endorsement shall not
apply to any claim, suit, action or proceeding pending

at the effective date of this endorsement or to any
Wrongful Act if, at the inception date of this
endorsement, the School District or an Assured could
reasonably have expected that a claim, suit, action or
proceeding would result therefrom.

Id. As stated before, the Policy also provided that:

COVERAGE SHALL EXCLUDE ANY LOSS ARISING OUT OF PRIOR OR
OUTSTANDING LITIGATION OR ACTS WHICH GAVE RISE THERETO.

By 1letter dated December 6, 1979, the School District
notified Continental of the 1979 claims made against it by the
intervening plaintiffs. Continental then notified the School
District on May 16, 1980, that it was denying any liability in
connection with the 1979 Brown claims made against the School
District, and denied that the Policy afforded any coverage to the

School District in connection with the claims of the Intervenors.
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clearly ascertainable by construing the document from its four
corners it is not considered ambiguous; although some terms may be
conflicting, extrinsic evidence 1is inadmissible and rules of
construction applicable to ambiguous contracts do not apply.').

Endorsement No. 3 does not contain "language of doubtful or
conflicting meaning." Further, there is no genuine uncertainty as
to 1its meaning. Thus, as the district court properly concluded,
Endorsement No. 3 is not ambiguous.

The School District directs us to two state court decisions
that allegedly held that the phrase "arising out of" is ambiguous.

In Dora Township v. Indiana Insurance Company, 400 N.E.2d 921

(I11. 1980), a wrongful death action was brought against the
Township for failure to properly maintain a stop sign, which was
not clearly visible to travelers on County Road North. The
Township presented a claim for coverage to the 1Indiana Insurance
Company pursuant to the terms of its comprehensive liability
policy. Indiana rejected the claim on the ground that the
occurrence fell within an exclusionary endorsement in the policy
of insurance. That clause provided: "in consideration of the
premium for which this policy is issued, it is agreed the policy

does not apply to any loss or claim arising out of the existence

of any highways, roads, streets, sidewalks, culverts or bridges,
owned, maintained, repaired or controlled by the named insured."
Id. (Emphasis added).

In Dora Township, the 1Illinois Supreme Court did not hold

that the phrase "arising out of" was ambiguous as a matter of

course, but 1instead found that the foregoing endorsement was -

-11-
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Id. at 799.

In Farm Bureau Mutual Ins. Co. v. Evans, 637 P.2d 491, 494

(Kan. App. 1981), the court interpreted the phrase "arising out
of" as follows:

The general rule in other jurisdictions is that 'arising
out of the use' of a vehicle requires the finding of
some causal connection or relation between the use of
the vehicle and the injury. (Citations omitted).
Stated another way, an injury does not arise out of the
'use' of a vehicle within the meaning of the coverage
clause of an automobile liability policy if it is caused
by some intervening cause not identifiable with normal
ownership, maintenance and use of the insured vehicle
and the injury complained of. (Citations omitted). The
provision, however, imparts a more liberal concept of a
causation than 'proximate cause' in its traditional,
legal sense.

See also Pestock v. State Farm Auto. Ins. Co., 674 P.2d 1062, 1063

(Kan. App. 1984) ("The phrase 'arising out of the . . . wuse of'
imparts a more 1liberal concept of causation than 'proximate
cause.' (Citations omitted). Thus it is not necessary to find
that the injury was directly and proximately caused by the use of
a vehicle to impart liability. . . .").

Thus, not only is the phrase "arising out of" unambiguous,
but has a well-settled meaning requiring "some causal connection
or relation between." "Arising out of" imparts a more 1liberal
concept of causation than "proximate cause." Therefore, as
defined by the courts, including this court, the phrase "arising
out of" as wused in the insurance policy does not require
Continental to establish that the Intervenors' action was

"proximately caused" by the original Brown complaint. Continental

-14-
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- Pestock, -674 P.2d at 1063. Thus, it 1is..not necessary for
Continental to prove that the costs associated with the 1979
litigation were directly and proximately caused by the Brown I and
Brown II lawsuits. Id. Continental must merely show that the
costs of the 1979 action were reasonably incident to the original

Brown proceedings. See Missouri Pac. R. Co., 862 F.2d at 799. We

conclude that Continental has carried this burden.

The School District further contends that the claims made by
the Brown I plaintiffs are distinctly different from the claims
made by the Intervenors. The fundamental factual differences
asserted by the School District are as follows: (1) the holdings
in Brown I and Brown II were limited to the School District’'s
assignment of students in grades K-6 solely on the basis of race,
whereas the Intervenors' claims alleged unlawful practices of the
School District at the middle and high school levels as well; and
(2) student assignment to black and white schools was the only
issue 1in the original Brown actions, whereas the Intervenors took
issue not only with school assignment of students, but with the
School District's policies with respect to faculty and staff
assignment, transportation, extracurricular activities,
facilities, open enrollment, and attendance boundaries which they
alleged were a failure to integrate.

In granting the motion to intervene, the district court
disposed of the School Districts first argument as follows:

Topeka intentionally segregated elementary schools in
1951. Elementary schools constitute a meaningful

_ortion of the school distr: :. Tt p! mptior ,
in light of ° 1 2 of a 'feeue: sche ystem,
provide a ! : {7 ""g that seq: tion in junior

high and high schools, it any, is purposeful. Thus,

-20-
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-district ' has complied with the Supreme Court mandate to
desegregate schools.

The district court also addressed the contention concerning
the School District's policies adopted many years after the
original Brown proceedings, such as the open enrollment policy,
school construction, and attendance boundaries. The district
court held that had the court's retention of jurisdiction since
1955 been an active one, these matters would have come before the
court's direct scrutiny because a court must take into account
changed circumstances when it has retained jurisdiction to enforce
a desegregation order. "[I]t is a court's obligation to monitor
actions taken after rendition of Jjudgment which may increase
segregation in the school system." (Emphasis added). Id. at 402.

The School District's next argument is that intervening legal
developments preclude a finding that the claims asserted by the
Intervenors in 1979 arose out of prior or outstanding litigation.
In support of this contention, the School District states as
follows:

[OJver the course of some 20 years (between Brown I and

Keyes), desegregation law has undergone a substantive

change from merely prohibiting segregation on the basis

of race to mandating affirmative duties to accomplish

integration in not only student assignment, but also

with respect to faculty, staff, transportation,

extracurricular activities and facilities.

These substantive and far-reaching legal developments,

occurring between the initial Brown litigation and the

intervenors' claims for relief, realistically preclude a

finding that the intervenors' claims arose out of the

litigation of Brown I and Brown II, or acts which gave

rise thereto.

(Appellant's Brief, at p. 31-32). We _isagree.

In g1 nting the motion to intervene, the Brown court si t 1:

_26_.
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