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UNITED STATES OF AMERICA,
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MICHAEL DARNELL HOLDEN,

Defendant-Appellant.

ORDER AND JUDGMENT*

Before HOLLOWAY, Chief Judge, SEYMOUR and MOORE, Circuit Judges.

Pursuant to a plea agreement with the United States,
defendant Michall D. Holden, a/k/a Michael D. Holden, pleaded
guilty to possession of cocaine with intent to distribute, in
violation of 21 U.S.C. §§ 841(a)(l) and 846. The district court
sentenced Holden to 78 months’ imprisonment, which was the low end
of the range of 78-97 months indicated by the Sentencing
Guidelines1 promulgated under the Sentencing Reform Act of 1984,
18 U.S.C. §§ 551, et seq.

Defendant appeals his sentence, contending that the district

court committed two errors which warrant reversal of the court’'s

*This order and judgment has no precedential value and shall not
be cited, or used by any court within the Tenth Circuit, except
for purposes of establishing the doctrines of the law of the case,
res judicata, or collateral estoppel. 10th Cir. R. 36.3.
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Guidelines application and a remand for resentencing. It is
asserted that the trial court erred by (1) determining that
defendant did not qualify for a two level offense level reduction
for affirmative acceptance of personal responsibility for his
crime, pursuant to § 3El1.1 of the Guidelines, and (2) determining
that it could not find defendant to be a minor or minimal
participant in the criminal activity, and he therefore did not
qualify for an offense level reduction under § 3Bl1.2. We affirm.
I

Defendant argues that the trial court inappropriately denied
his request for an offense 1level reduction for "acceptance of
responsibility," pursuant to U.S.S.G. § 3El.1l. When Holden was
arrested he falsely identified himself to law enforcement officers
as Darnell Woods. IT R. at 3. Later that day, during an
interview with a U.S. Pretrial Service Officer, Holden continued
to make both oral and written assertions that his name was Darnell
Woods. IT R. at 5. The following day a detention hearing was
held and "an individual identified as the defendant’s cousin
testified that the defendant’s name was Darnell Woods." II R. at
5.

Holden made no effort to reveal his true identity until after
Drug Enforcement Agents presented substantial evidence that
defendant’s name was not Darnell Woods. The Agents’ evidence
indicated, first, that defendant had given his name as Michael L.
Holden when he was stopped at Kansas City International Airport,
one day prior to the arrest in the instant case for possession of
a ¢ 111 quantity ¢ iy - & or °, they said that fingerprint
analy £ 1t had also indicated that h: nan was Miche

2
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Defendant argues that the presence of the attempt language in
§ 3Cl.1 and its absence from application note 4 of § 3E.l.1,
supra, clearly indicates an intent to preclude the use of any mere
attempt to obstruct justice as a basis for refusal of a two level
reduction for acceptance of responsibility.3

Defendant’s argument leads to a nonsensical construction of
§ 3El.1 whereby a defendant is encouraged to attempt obstruction
of justice through deception or outright falsehood. If
defendant’s argument were accepted, a defendant would have no
disincentive for lying. If the 1lie is Dbelieved, damaging
information may remain hidden. Should the defendant’s deception
be discovered, it was only an unsuccessful "attempt" to obstruct
justice and, as such, is to be ignored when assessing the
defendant’s acceptance of responsibility.

The court’s determination that defendant did not timely
accept responsibility, under application note 1(g) of § 3El.1l, 1is
also based wupon Holden’s presentation of false identification to
the authorities. IV R. at 14. Questions concerning acceptance of

responsibility are factual and are to be reviewed under a clearly

erroneous standard. United States v. Whitehead, 912 F.2d 448, 451

(10th Cir. 1990); Unitec 1*-*es v. Wilson, 878 F.2d 921, 923

3

The disposition of this argument will have limited
precedential effect. Note 4 in the commentary to § 3El.l1 was
amended, effective November 1, 1989, to read "Conduct resulting in
an enhancement under §3El1.1 (Willfully Obstructing or Impeding
Proceedings) ordinarily indicates that the defendant has not
accepted responsiblity for his criminal conduct. There may,
however, be extraordinary cases in which adjustments under both
§§3C1.1 and 3El.1 may apply." United States Sentencing Commission

Guidelir~~ M-=-- ' (Nov. 1989) § 3El.1, note 4. The notes
following tne amendment state that one reason for the change is
"to clarify the 1 | renc to obstructive conduct". Id, at C.135,
n. 258.
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(6th Cir. 1989); United States v. Thomas, 870 F.2d 174, 176 (5th

Cir. 1989); United States v. White, 875 F.2d 427, 431 (4th Cir.
1989). Specifically, "[o]ln the issue of timeliness [0of acceptance
of responsibility], the district court has substantial
discretion." United States v. Trujillo, 906 F.2d 1456, 1461 (10th

Cir. 1990); United States v. Perez-Franco, 873 F.2d 455, 464 (1lst

Cir. 1989).

The district court expressed deep concern over Holden’s
presentation of false information at his detention hearing. Such
concern contributed to the decision to agree with the probation
office recommendation to deny any level of reduction for
acceptance of responsibility. IV R. at 14, 15. We are satisfied
that the district court’s finding that Holden had not timely
accepted responsibility was not clearly erroneous. This finding
was made notwithstanding defendant’s plea of guilty,4 and his
admission of sorts that he knew at the time of the offense that

the package contained cocaine.5

We have stated that a "quilty plea, standing alone does not
entitle him [defendant] to a two-level sentence reduction under
U.s.s.G. § 3E1.1." ™-1jil*'-, at 1462 (applying U.S.S.G. § 3El.1
comment. (n.3) which states "A guilty plea may provide some
evidence of +the defendant’s acceptance of responsibility.
However, it does not, by 1tself, entltle a defendant to a reduced
sentence under this section.

5

"When asked if he [Holden] knew it was Cocaine [in the box]
he replied, 'common sense would tell you there was something in
there.’" IV R. at 5. Additionally, in Mr. Holden’s "written

statement he said ‘I had no idea that it was two kllOS 1n that
box. I knew it was something but not that much of '
-- R. at 5. From the 1 :ord, tl i to be 1 | I
specific admissions of know] Ige of any nexus of illec
delivery services prior to arrest.
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