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Keary J. Kimble, appearing pro se, appeals the denial of two
separate petitions for a writ of habeas corpus pursuant to 28

U.S.C. § 2254. We affirm in part and vacate in part.

I.

The first petition, filed on September 14, 1988 (No. 89-1297
in this court), alleges that Mr. Kimble's speedy trial rights
under the United States Constitution were violated when the state
of Colorado failed to bring him to trial in 1982 within the ninety
day period prescribed by Colo. Rev. Stat. §§ 16-14-1012-108
(1978), the Uniform Mandatory Disposition of Detainers Act (the
“UMDDA"). The state trial court found that Mr. Kimble did make a
written request on February 26, 1982, that he be brought to trial
within the ninety days prescribed by the state statute. The court
then ruled that Mr. Kimble waived his demand when he appeared in
court, with counsel, on March 8, 1982, and allowed his jury trial
to be set for July 6 or 7, 1982, without objection. R. Vol. I,
Tab 7, Ex. A at 30-31. The court held that a further waiver
occurred when Mr. Kimble allowed his case to go to trial in July
without objection. The court of appeals affirmed. People wv.

Kimble, 692 P.2d 1142 (Colo. App. 1984), cert. dismissed, 701 P.2d

17 (Colo. 1985).

We affirm the district court's denial of this petition
substantially for the reasons stated in the opinion of the
district court, and the recommendation of the United States
Magistrate. This state statute conferred no federal

constitutional rights per se; and, more importantly, the state
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courts, construing the state's own statute, have ruled that the
statute was not violated in this case. We will not second guess
that finding. Federal habeas corpus review of state convictions
is 1limited to correcting errors of federal constitutional

dimension. Mabry v. Johnson, 467 U.S. 504, 507 (1984). It is not

available to review allegedly erroneous applications of state law.

See Tucker v. Makowski, 883 F.2d 877, 881 (10th Cir. 1989);

Hopkinson v. Shillinger, 866 F.2d 1185, 1200 (10th Cir.), adhered

to on reh'g en banc, 888 F.2d 1286 (10th Cir. 1989).

Despite Mr. Kimble's allegations that he was prejudiced
simply by being forced to go to trial, that the lapse of four or
five months was presumptively prejudicial, and that his trial
under these circumstances constituted an actual miscarriage of
justice which should shock the conscience of the court, nothing in
this record supports a claim that Mr. Kimble's Sixth Amendment
rights to a speedy trial were violated. No allegations are made

which would satisfy the requirements of Barker v. Wingo, 407 U.S.

514 (1972). See United States v. Padilla, 819 F.2d 952, 963 (10th

Cir. 1987); United States v. Martinez, 776 F.2d 1481, 1483 (10th

Cir. 1985).

Mr. Kimble also contends that the district court was without
jurisdiction to rule on the magistrate's recommendation because
Judge Babcock served on the state appellate court panel which
reviewed Mr. Kimble's state court appeal. Mr. Kimble argues that
the bias and prejudice provisions of 28 U.S.C. § 144 apply, so
Jud¢ 1 Do >t "Hit 1 from proc :ding. We disagr 2. ¥

é >t the stat 's position that Judge I »>cock cannot
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considered biased or prejudiced simply because of information he

received in a judicial capacity, U~‘ted States v. Ben?d, 847 F.2d

1233, 1241 (7th Cir. 1988), or because he had previously

participated in a ruling adverse to petitioner, United States v.

Bray, 546 F.2d 851, 857 (10th Cir. 1976); see also United States

v. Gigax, 605 F.2d 507, 511 (10th Cir. 1979). Furthermore, the
federal constitutional questions posed by the petition 1in this
case are substantially different from the questions addressed by

the Colorado Court of Appeals.

IT.

On January 25, 1989, Mr. Kimble filed a second habeas corpus
action (No. 89-1298 in this court) which challenged the constitu-
tionality of Colorado's sentencing laws. He acknowledged 1in the
petition that he had not exhausted state remedies on that issue.
On June 30, 1989, the United States Magistrate recommended that
the petition be dismissed because of a failure to exhaust state
remedies. On August 1, 1989, Mr. Kimble requested that the
district court dismiss his petition without prejudice to refile it
after he had exhausted his state remedies. The district court
granted his motion that same day. R. Vol. I, Tab 5. On August
21, 1989, however, the district court entered a combined order on
both of Mr. Kimble's petitions, denying relief and dismissing both
petitions with prejudice. The only question on appeal 1in this
case 1is whether the court erred in dismissing the second petition
with prejudice in the order of August 21, 1989. The state argues

tl © the or~ : ¢~ August 21, 1989, was a conscious modification by
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