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F. DAIL HARPER,

N e e Nt s v s s s “nus

Defendant-Appellant.

ORDER AND JUDGMENT"

Before McKAY, SEYMOUR, and EBEL, Circuit Judges.

After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would not materially
assist the determination of this appeal. See Fed. R. App. P.
34(a); 10th Cir. R. 34.1.9. Therefore, the cause is ordered
submitted without oral argument.

Plaintiff wWalter G. Seinsheimer Companies, Inc. brought suit

against defendant F. Dail Harper to hold him personally liable for

* Tt 3 order and judgment has no precedential value and shall not

be cited, or used by ny court within the :h Circuit, <tcept
“»r purposes of establishing the doctrines of the law of the case,
res judicata, or collateral est¢_pel. 10th Cir. R. 36.3.
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for New Trial. Thus, it is not properly preserved on appeal.

Nevertheless, if we were to reach the issue we would conclude that
it is without merit because while it is true that plaintiff could
have proceeded against defendant in the previous action, plaintiff

was not required to do so. See Ponderosa Development Corp. v.

Bjordahl, 787 F.2d 533, 536 (10th Cir. 1986) ("The defendants
against whom plaintiffs seek to assert their alter ego claim were
not 'opposing' parties [under Fed. R. Civ. P. 13(a)] in the
earlier action. . . . Because plaintiffs' [present] claim against
defendants was not against an opposing party in the earlier
action, it is not barred by the compulsory counterclaim

doctrine.").

IT. AGENCY THEORY
Plaintiff argues that the district court erred in submitting
the agency theory to the jury because that theory was mentioned
for the first time as an issue in plaintiff's portion of the
pretrial order.l We find no merit to defendant's argument.
Defendant's counsel signed the pretrial order without any

objection. In fact, defendant made no objection to the inclusion

1 plaintiff's issues in the pretrial order are as follow:

(a) Whether Harper Land and Cattle Company was so
organized, controlled, and its affairs so
conducted, that it was but a mere adjunct and alter
ego of the Defendant, such as to create personal
liability of the Defendant?

(b) Whether Harper Land and Cattle Company executed the
contract with Plaintiff == =gent c€ +h= Nafandant
so as to create personai 1iabilitys

(Doc. 39, emphasis added.)
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of the agency issue until the first day of trial. Although
defendant's objection may have been well-taken if it had been made
during the pretrial conference when the issue first came to his
attention, we believe the objection was untimely and did not
preserve the issue for our review. See Fed. R. Civ. P. 46 ("it is

sufficient that a party, at the time the ruling or the order of

the court is made or sought, makes known to the court the action

which he desires the court to take or his objection to the action

of the court and his grounds therefor); see also Neu v. Grant, 548

F.2d 281, 286-88 (10th Cir. 1977).

III. SUFFICIENCY OF THE EVIDENCE ON AGENCY
Defendant argues that plaintiff presented no evidence to
support a verdict on the agency theory.2 A judgment
notwithstanding the verdict may be granted "only if the evidence
points but one way and is susceptible to no reasonable inferences
supporting the party [opposing the motion]; we must construe the
evidence and inferences most favorably to the nonmoving party."

Zimmerman v. First Federal Sav. & Loan Ass'n, 848 F.2d 1047, 1051

(10th Cir. 1988).
We find sufficient evidence in the record to support a

verdict finding that the Cattle Company was an agent to defendant:

2 In a related argument, defendant asserts that under the doctrine
of election of remedies, plaintiff is barred from recovering
against him as a principal to the contract when plaintiff had
already recovered against the Cattle Company, the alleged agent.
Defendant did not raise this issue below, so we need not consider
it on appeal. ¢©e= @inmaleton 777, 428 U.S. 106, 120 (1976)
(federal appeliacte vuurtS genciairy w not consider issues not
raised below); Uni+~? @+=t~~ o Dichard 738 F.2d 1120, 1121 n.2
(10th Cir. 1984) (saumx;.
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Q. Do we understand correctly that it was never the
intent that Harper Land and Cattle Company, the
corporation which you own, was to ultimately be the
responsible party for the fees of [plaintiff]?

A, Well, yeah, I assume that's right.

Q. [Plaintiff] knew that he was dealing with you, Mr.
Dail Harper, did he not?

A. Yes.
(Tr. at 23, 24, 31, 32, 33, 128.)

The above quoted portions of the record leave us with no
doubt that there was sufficient evidence to sustain a verdict that

the Cattle Company was the agent of defendant.

IV. ALTER EGO
Defendant argues that the district court erroneously
instructed the jury on the necessary elements of alter ego.
Because the jury separately and independently found for plaintiff
on the alternate theory of agency, which is supported by the
record (Doc. 44 at 1.), we need not address the propriety of the

jury instruction on alter ego.

V. ATTORNEYS' FEES
Defendant argues that the district court erred in awarding
plaintiff attorneys' fees. Defendant argues that 12 Okla. Stat.
Ann. § 936, which allows attorneys' fees for certain civil
actions, does not proved for attorneys' fees in actions to hold a
principal or alter ego liable on a debt. We disagree. The issue
tried in this case is whether defendant is liable to plaintiff

under the contract. The fact that the amount of liability had

-7-
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