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UNITED STATES COURT OF APPEALS Tenth Circult
FOR THE TENTH CIRCUIT JAN 2 (1988
ROBERT L. HOECKER
Clerk

THOMAS L. CANNIZZO and
REGINALD FRANZEN,

Plaintiffs-Appellees,

vVS. Nos. 85-2878, 85-2879

(D.C. Nos. 84-2195, 84-2196)
UNITED STATES POSTAL SERVICE, (D. Kansas)
Defendant,

WALLACE C. BOLEN and NATHAN
TOLAR, in their individual
capacities,

Nt N Nl S St N Nl Nt N Sl Sl Nl Nl Nt e e

Defendants—-Appellants.

ORDER AND JUDGMENT

Before LOGAN, MOORE, and ANDERSON, Circuit Judges.

Plaintiffs/appellees filed this action asserting, among other

contentions, a Bivensl

claim against the named defendants for the
alleged deprivation of the plaintiffs' due process rights 1in
connection with their employment. The defendants claimed immunity

and moved for summary judgment grounded on Harlow v. Fitzgerald,

457 U.S. 800 (1982). The motion was denied, and the subsequent

appeal is properly before us as a final judgment. Mitchell v.

DAaveaoth 472 U.S. 105 s. Ct. 2806 (1985). We conclude that

1Bivens v. Six Unknown Federal Agents, 403 U.S. 388 (1971).
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access to the mails, defendants are entitled to th
defense.

The right of the Postal Service, acting through
defendants, to deny persons access to the mails is unc
Thus, whatever right of access plaintiffs had was
defeasible. The question then becomes whether that rignt or
access was more than a "unilateral expectation," or put precisely,
whether plaintiffs' rights were such that they could not have been
denied without a hearing.

The defendants argue that this is an unresolved issue, and
plaintiffs cite no authority to the contrary. Defendants 1liken

this case to Cafeteria and Restaurant Workers Union Local 473 v.

McElroy, 367 U.S. 886 (1961), a case in which the Supreme Court
held the Secretary of Defense could compel an employee of a
contractor to surrender an identification badge even though the
surrender led to the loss of employment. Moreover, the Court
held, failure to grant the employee a predeprivation hearing did
not violate the employee's due process rights. After establishing
the validity of the power to revoke the employee's badge, the
Court considered the effect of summary revocation and concluded
where a private interest is subject to the "Executive's plenary
power, it has traditionally been held that notice and a hearing

are not constitutionally required." Cafeteria Workers, 367 U.S.

at 895.
Whether the Fifth Amendment would mandate a different result
when the rights of the plaintiffs are concerned is not the point

for us to decide, however. Neither are we concerned about whether
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