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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF ARIZONA 

In re   
 
ADELL D. PORTCH, 
 
 Debtor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 7 Proceedings 
 
Case No: 2:23-bk-02120-DPC 
 
UNDER ADVISEMENT ORDER  
RE MOTION TO AVOID JUDICIAL 
LIEN PURSUANT TO 11 U.S.C. 
§ 522(f) 
 
(Not for Publication – Electronic 
Docketing ONLY) 1 
 

Before this Court is the Motion to Avoid Judicial Lien Pursuant to 11 U.S.C. 

§ 522(f)2 (“Motion”)3 filed by Adell D. Portch (“Debtor”). The judgment lien in question 

is held by J.P. Kush Construction, LLC (“Kush”) by virtue of its non-dischargeable 

judgment recorded in Maricopa County, Arizona on April 2, 2024 (the 

“Nondischargeable Lien”). Nearly one year earlier, Debtor filed her voluntary 

bankruptcy petition on April 4, 2023 (“Petition Date”).4 Debtor argues that this post-

Petition Date lien impairs her homestead exemption. Kush contends that, although it did 

not timely object to Debtor’s homestead exemption, it may do so now that Debtor has 

brought her Motion seeking to avoid its Nondischargeable Lien. Kush argues § 522(f) 

does not apply to a judgment lien recorded against a homestead post-petition, particularly 

 
1 This decision sets forth the Court’s findings of fact and conclusions of law pursuant to Fed. R. Bankr. P. 7052.  
2 Title 11 of the United States Code is referenced herein as the “Bankruptcy Code.”  
3 Docket Entry (“DE”) 53. 
4 DE 1.  

Daniel P. Collins, Bankruptcy Judge 
_________________________________ 

Dated: February 5, 2025

SO ORDERED.
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where that lien is on account of a nondischargeable debt. Kush also suggests this Court 

does not have jurisdiction to address Debtor’s Motion because Debtor’s exempt interest 

in the Property was no longer property of this estate once Debtor’s homestead exemption 

was allowed. Lastly, Kush contends, at most, this Court must apply the $250,000 Arizona 

homestead exemption which was in effect when Kush obtained its pre-Petition Date 

judgment against Debtor, and not the $400,000 homestead exemption approved on 

November 8, 2022, by Arizona voters under Proposition 209 (“Prop 209”).  

In summary, this Court finds that this Court does have jurisdiction to enter this 

final order, that Kush had the right to contest Debtor’s homestead exemption once the 

Debtor brought her Motion to avoid Kush’s post-bankruptcy Nondischargeable Lien and 

that the $400,000 Arizona homestead exemption amount in place on the Petition Date 

applies to the facts of this case. Accordingly, the Court finds Debtor has carried the 

burden of proof on her Motion, that she has a homestead exemption totaling up to 

$400,000, that her exemption is impaired by Kush’s Nondischargeable Lien, and that the 

Nondischargeable Lien is now avoided pursuant to § 522(f) up to the amount of $400,000 

of Debtor’s equity in the homestead.  

 

I. BACKGROUND  

Debtor acquired her residence at 14555 West Yucatan Street in Surprise, Arizona 

(“Property”) on March 23, 2021.5 In her bankruptcy Schedule C, Debtor claimed the 

Property exempt pursuant to A.R.S. § 33-1101(A).6 Specifically, she claimed “$400,000. 

100% of fair market value, up to any applicable statutory limit.”7 Debtor’s Schedule A/B 

valued the Property on the Petition Date at $800,000.8 Schedule D listed two voluntary 

 
5 DEs 53 and 55 at p. 2 ¶ 1. 
6 DE 1, p. 17.  
7 Id. 
8 Id. at 10. 
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liens against the Property in the aggregate amount of $643,843.9  

Under Bankruptcy Rule 4003(b)(1), the last day to object to Debtor’s claimed 

homestead exemption was June 7, 2023. As there was no timely objection to that claimed 

exemption, the homestead exemption was allowed.   

Prior to the Petition Date, Kush sued Debtor on seven counts in the Superior Court 

of the State of Arizona (“State Court”) at Case No. CV2021-008537 (“State Court Case”). 

Kush’s Amended Complaint filed in State Court included counts based on breach of 

contract, negligence, breach of warranty, conversion and intentional misrepresentation.10 

Kush obtained a judgment by default on November 7, 2022 (“State Court Judgment”).11 

The State Court Judgment does not indicate the legal theory or basis for Kush’s claims. 

The State Court Judgment was recorded in Maricopa County on November 28, 2022, 

thereby creating an involuntary lien (“State Court Judgment Lien”) against the Property. 

At that time, the Voluntary Liens already encumbered the Property and Arizona's 

homestead exemption totaled $250,000.  

On November 8, 2022, Arizona voters approved the so-called “Predatory Debt 

Collection Protection Act” in a voter ballot referendum known as Prop 209. Among other 

things, Prop 209 increased the Arizona homestead exemption from $250,000 to 

$400,000. The effective date of Prop 209 was December 5, 2022.  

On June 26, 2022, Kush filed a complaint (“Complaint”)12 commencing 

Adversary Proceeding No. 2:23-ap-00118-DPC (the “Adversary Proceeding”) against 

Debtor, seeking a judgment declaring Debtor’s obligations to Kush nondischargeable 

under § 523(a)(2). Judgment was ultimately entered against Debtor in favor of Kush on 
 

9 Id. at 20–21. The first lien listed against the Property is in favor of Guild Mortgage in the amount of $557,640 and 
indicates it was a debt incurred on “01-2022.” The second lien is in favor of Goodleap, LLC against a “Solar Unit” 
in the amount of $86,203. The “Solar Unit” is presumably affixed to the Property. See DE 55 at p. 4. These liens 
are identified herein as the “Voluntary Liens.” 
10 The Amended Complaint filed in State Court is attached as Exhibit 3 to the Adversary Proceeding Complaint 
referenced below.  
11 The State Court Judgment is attached as Exhibit 2 to the Adversary Proceeding Complaint referenced below.  
12 Adversary Proceeding DE 1.  
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March 18, 202313 (the “Nondischargeable Judgment”). The Nondischargeable Judgment 

was recorded in Maricopa County on April 2, 2024, thereby creating the 

Nondischargeable Judgment Lien against the Property.  

Debtor filed a motion to avoid the State Court Judgment Lien.14 Debtor also filed 

the instant Motion in which she seeks to avoid the Nondischargeable Judgment Lien.15 

Kush objected to both motions16 but eventually conceded that Debtor was entitled to an 

order avoiding the State Court Judgment Lien.17 On November 26, 2024, the Court 

entered its Order18 avoiding the State Court Judgment Lien pursuant to §522(f). However, 

it is the Nondischargeable Judgment Lien which is the focus of Debtor’s § 522(f) lien 

avoidance Motion.  

Kush responded to the Motion.19 Oral arguments were heard on September 23, 

2024.20 Kush later filed its reply memorandum21 in which Kush replied to Debtor’s 

October 7, 2024 Memorandum.22 The Court took this matter under advisement after final 

briefs were filed. 

 

II. JURISDICTION 

The Court has jurisdiction over this bankruptcy case and the issues described 

herein pursuant to 28 U.S.C. §§ 1334 and 157(b)(2)(B), 11 U.S.C. §§ 522(c) and (f) and 

Bankruptcy Rule 4003.  

 

 
 

13 2:23-ap-00118-DPC DE 53.  
14 DE 55.  
15 DE 53. 
16 DE 65. 
17 DE 81.  
18 DE 92.  
19 DE 65.  
20 DE 81. 
21 DE 85.  
22 DE 83.  
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III. ISSUES 

1. Does this Court have jurisdiction to address Debtor’s § 522(f) lien avoidance 

motion where the judgment lien sought to be avoided was recorded well after the subject 

property was no longer property of the bankruptcy estate?  

2. May a judgment creditor contest a debtor’s claimed homestead exemption when 

its judgment lien becomes the subject of debtor’s § 522(f) motion, even though no 

creditor objected to the claimed homestead exemption under the time limits set forth in 

Bankruptcy Rule 4003?  

3. Under 11 U.S.C. § 522(f), may a debtor avoid a judgment lien on a pre-petition 

debt which became a post-petition nondischargeable judgment lien against the debtor’s 

homesteaded property?  

4. Does the Saving Clause contained within Prop 209 require this Court to apply the 

Arizona homestead exemption amount which was in effect when Kush obtained its pre-

Petition Date State Court Judgment?  

 

IV. APPLICABLE LAW 

A. Tillman and This Court’s Jurisdiction Over the Motion. 

In a recent Ninth Circuit decision which originated in this Court, a split panel held 

that exempt property is not property of a bankruptcy estate.23 In a footnote,24 Kush 

suggests that, since the Property is no longer property of Debtor’s bankruptcy estate, this 

Court does not have jurisdiction to avoid Kush’s Nondischargeable Lien. Presumably 

Kush advances this argument because it acknowledges the Property was exempt at the 

time the Nondischargeable Lien was recorded.  

 

 
23 In re Tillman, 53 F.4th 1160, 1169 (9th Cir. 2022) cert. denied sub nom. Warfield v. United States, 144 S.Ct. 1392 
(2024).  
24 DE 85, n.3.  
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B. § 522(c) Protection of Exempt Property 

“An essential element of an individual debtor’s fresh start in bankruptcy is the 

debtor’s ability to protect exempt property from the claims of creditors, not only while 

the case is pending but after it is concluded. This opportunity for a fresh start is carried 

out, in part, through section 522(c ).”25 11 USC § 522(c) states: 

Unless the case is dismissed, property exempted under this section is 
not liable during or after the case for any debt of the debtor that arose, 
or that is determined under § 502 of this title as if such debt had arisen, 
before the commencement of the case, except- 
(1) a debt of a kind specified in paragraph (1) or (5) of § 523(a)26 
(in which case, notwithstanding any provision of applicable 
nonbankruptcy law to the contrary, such property shall be liable for a 
debt of a kind specified in such paragraph); 
(2) a debt secured by a lien that is- 

(A)(i) not avoided under subsection (f) or (g) of this section or 
under §§ 544, 545, 547, 548, 549, or 724(a) of this title; and 

(ii) not void under § 506(d) of this title; and  
(B) a tax lien, notice of which is properly filed; or 

 
.  .  . 

Under § 522(c), “exempt property is not liable, either during or after the case, for 

any debt of the debtor that arose before the commencement of the case, or that is treated 

under section 502 as if such debt had arisen before the commencement of the case.”27 

Moreover, “[e]xempt property is not liable for the pre-petition debts of the debtor whether 

or not a discharge is entered in the case, and even if the debt in question is excepted from 

discharge.”28 In this regard, the Ninth Circuit Bankruptcy Appellate Panel (“BAP”) has 

held that “[t]he legislative history of [§ 522(c)] also shows that it was enacted to insulate 

exempt property from any nondischargeable prepetition debts which are not listed as 

 
25 4 Collier on Bankruptcy, pages 522-140, section 522.14[1] 16th Edition. 
26 §523(a)(1) concerns nondischargeable taxes. §523(a)(5) concerns nondischargeable domestic support obligations 
(“DSO’s”). 
27 Id. 
28 Id. 
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exceptions.”29  

 

C. Bankruptcy Rule 4003 

Section 522(d) of the Bankruptcy Code identifies a list of assets exempt from 

creditor claims but also permits states to opt out of the federal exemption scheme.30 

Arizona has opted out of the federal exemption scheme.31 Debtor’s homestead exemption 

claimed in this case is the exemption available under A.R.S. § 33-1101.  Bankruptcy Rule 

4003(a) requires a debtor to file a schedule claiming assets as exempt. “When the 

homeowner files bankruptcy, her right to claim an exemption is fixed as of the petition 

date; this is often referred to as the ‘snapshot rule.’”32 Bankruptcy Rule 4003(b)(1) 

requires creditors to file objections to the debtor’s claimed exemptions within 30 days 

after the first meeting of creditors is concluded. As the U.S. Supreme Court has noted, 

“[u]nless a party in interest objects, the property claimed exempt is exempt.”33  

 

D. Morgan and a Creditor’s Second Bite at the Exemption Apple. 

Lien avoidance sought under § 522(f) requires the court to engage in a two-step 

analysis.34 First, the court must determine whether the debtor has a valid homestead 

exemption under § 522(l).35 Next, the court must determine whether § 522(f) may be 

used by the debtor to avoid a creditor’s lien.36  

As the BAP observed in Morgan, the determination that a debtor has claimed a 

valid homestead exemption, “…however, does not end our inquiry.” In Morgan, the BAP 
 

29 In re Farr, 278 B.R. 171, 177 (9th Cir. BAP 2002)(citing S. Rep. No. 95-989, at 76 (1978); H. R. Rep. No. 95-
595, at 361 (1977)).  
30 See § 522(b)(2). 
31 See A.R.S. § 33-11133(B). 
32 Klein v. Anderson (In re Anderson), 988 F.3d 1211, 1213 (9th Cir. 2021) (citing Wolfe v. Jacobson (In re 
Jacobson), 676 F.3d 1193, 1199 (9th Cir. 2012)). 
33 Taylor v. Freeland & Kronz, 503 U.S. 638, 112 S. Ct.  1644 (1992) 
34 In re Galvan, 110 B.R. 446, 450 (9th Cir. BAP 1990). 
35 Id.  
36 In re Morgan, 149 B.R. 147, 150 (9th Cir. BAP 1993). 
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concluded “that a creditor who has not timely objected to a claim of exemption may 

nevertheless challenge the validity of the exemption when defending a lien avoidance 

motion under §522(f).”37 Although this Court believes the wisdom of the holding in 

Morgan is debatable, this Court long ago adopted the policy of following BAP unless its 

rulings are distinguishable or are contrary to an on-point holding by an Article III judge 

in the District of Arizona.38 Having found no contrary holding by this District’s Article 

III bench, this Court will follow the BAP’s holding in Morgan.  

 

E. § 522(f) Factors 

Section 522(f) states: 

(1) Notwithstanding any waiver of exemptions but subject 
to paragraph (3), the debtor may avoid the fixing of a lien on 
an interest of the debtor in property to the extent that such lien 
impairs an exemption to which the debtor would have been 
entitled under subsection (b) of this section, if such lien is 
 
(A) a judicial lien, other than a judicial lien that secures a 

debt of a kind that is specified in section 523(a)(5);  
 

… 
 

2 (A) For the purposes of this subsection, a lien shall be 
considered to impair an exemption to the extent that the sum of 

(i) the lien;  
(ii) all other liens on the property; and 
(iii) The amount of the exemption that the debtor could 

claim if there were no liens on the property; 
exceeds the value that the debtor’s interest in the property 
would have in the absence of any liens. 

 
(B) In the case of a property subject to more than one lien, a 

lien that has been avoided shall not be considered in making 
the calculation under subparagraph (A) with respect to the 
other liens.  

 
37 Id. at 152. 
38 In re Sample, 2:10-38373-DPC, 2013 WL 3759795 (Bankr. D. Ariz. July 15, 2013). 

Case 2:23-bk-02120-DPC    Doc 114    Filed 02/05/25    Entered 02/05/25 16:21:58    Desc
Main Document      Page 8 of 36



 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 
(C) This paragraph shall not apply with respect to a judgment 

arising out of a mortgage foreclosure. 
 

… 

For the Debtor to succeed under § 522(f), she must demonstrate: “(1) there was a fixing 

of a lien on an interest of the debtor in property39; (2) such lien impairs an exemption to 

which the debtor would have been entitled; and (3) such lien is a judicial lien.”40 

 

F. Nondischargeable judgments and the applicability of § 522(f). 

On its face, § 522(f) does not preclude avoidance of a judgment lien on a debt 

which is nondischargeable. Recently, the American Bankruptcy Institute's Bill Rochelle 

featured a December 2, 2024, decision from bankruptcy Judge David Thuma (D. New 

Mexico)41 which addressed the question of whether § 522(f) could be employed to avoid 

a pre-bankruptcy judicial lien if the debt was incurred by fraud. Judge Thuma did not 

address the merits of whether that debt was incurred by fraud but he did hold that he 

lacked “legal and equitable power to deny the [d]ebtor's § 522(f) lien avoidance motions 

based on [d]ebtor’s alleged fraud in creating the underlying claims.”42 He also noted that 

the U.S. Supreme Court, in Law v. Siegel43 required that, in exercising its equitable 

powers, a bankruptcy court will be bound by the confines of the Bankruptcy Code. Judge 

Thuma pointed out that the Tenth Circuit has held44 that § 522 exemptions claimed by a 

debtor cannot be invalidated absent a valid statutory basis and that the bankruptcy courts 

 
39 Put a different way, the Debtor possessed the homestead property when the judicial lien attached. This 
requirement is not an issue in this case but was addressed in a case before the United States Supreme Court. See 
Farrey v. Sanderfoot, 500 U.S. 291 (1991). 
40 In Re Catli, 999 F. 2d. 1405, 1406 (9th Cir. 1993). 
41 In re Mirabal, No. 23-10862 - t13. 
42 This ruling is consistent with Collier’s discussion of this topic. See § VI(A).  
43 571 U.S. 415 (2014). 
44 Clabaugh v. Grant (In re Grant), 658 Fed. App’x. 411, 414 (10th Cir. 2016).  
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cannot “add exceptions not found in the statute.”45  

Mr. Rochelle concluded his analysis of Mirabal by presaging an issue now before 

this Court when he wrote:  

Assume that Judge Thuma avoids the [pre-petition] judicial 
liens. Next, assume that Judge Thuma later rules that the 
(now unsecured) debts are nondischargeable. What then? It 
doesn’t seem as though the creditors could again obtain a 
judgment lien against the home. Would the creditor be 
limited to a supplemental proceeding attempting to locate 
and attach assets other than the home?46 

Bankruptcy Judge Elaine Hammond (N.D. California) addressed this very question and 

held that the fact that a judgment creditor’s “judicial lien was recorded post-petition does 

not prohibit it from being avoided pursuant to 11 U.S.C. § 522(f).”47 Judge Hammond’s 

Feathers decision is aligned with both the Tenth Circuit BAP48 and the Third Circuit 

Court of Appeals.49  

In apparent conflict with the Third Circuit, the Tenth Circuit BAP and Judge 

Hammond, the Ninth Circuit BAP has, on at least two occasions, stated that “debtor’s 

§ 522(f) lien avoidance rights [like their homestead exemption rights] are also determined 

as of the petition date.”50  

 

 
45 Id. Interestingly, Judge Thuma, at footnote 4, revealed that “New Mexico law could provide creditors relief from 
a claimed homestead exemption in rare circumstances in which a debtor’s “malicious, fraudulent, or intentional 
tortious conduct involve[d] the homestead itself.” Mirabal at 7. Here, the parties have not cited this Court to any 
comparable Arizona statute or case law nor did this Court find any similar precedent or statute in Arizona. 
46 Bill Rochelle, Having Committed Fraud Doesn’t Prevent a Debtor from Vacating a Judicial Lien, AM. BANKR. 
INST., https://www.abi.org/newsroom/daily-wire/having-committed-fraud-doesn%E2%80%99t-prevent-a-debtor-
from-vacating-a-judicial-lien.  
47 In re Feathers, No. 13-52816 CN, 2015 WL 1598087 (Bankr. N.D. Cal. Apr. 7, 2015).  
48 Cushing v Vaughan (In re Vaughan), 311 B.R. 573 (10th Cir. BAP 2004)(noting § 522(f) does not tell us when 
the lien must attach).  
49 Rosenberg v. Corio (In re Corio), 371 Fed. App’x. 352 (3rd Cir. 2010)(noting § 522(f) does not contain language 
preventing avoidance of a judicial lien obtained after the petition date).  
50 In re Goswami, 304 B.R. 386, 392 (9th Cir. BAP 2003). See also In re Khurana, No. 3:13-BK-20058-TLM, 2019 
WL 7372664 (9th Cir. B.A.P Dec. 16, 2019)(citing Goswami for the proposition that “a debtor’s § 522(f) lien 
avoidance rights are determined as of the petition date”).  
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G. Voter Initiated Propositions and Prop 209 Saving Clause.  

As noted above, a debtor is entitled to exempt certain assets from their creditors 

under § 522(b)(1) of the Bankruptcy Code. Section 522(d) creates a laundry list of federal 

exemptions but § 522(b)(2) also notes that a state may opt out of the federal exemption 

scheme and create its own exemption laundry list. In A.R.S. § 33-1133(B), the State of 

Arizona opted out of the federal exemption scheme. For the purposes of this case, 

Arizona’s homestead exemption is applicable.51  

Arizona’s homestead exemption has changed over the years. Immediately prior to 

December 5, 2022, A.R.S. § 33-1101, in relevant part, read as follows:   

A. Any person eighteen years of age or over, married or single, 
who resides within this state may hold as a homestead exempt 
from execution and forced sale, not exceeding $250,000 in 
value, any one of the following: 
 

1. The person's interest in real property in one compact 
body on which exists a dwelling house in which the person 
resides. 
2. The person's interest in one condominium or cooperative 
in which the person resides. 
3. A mobile home in which the person resides. 
4. A mobile home in which the person resides plus the land 
on which that mobile home is located. 
 

B. Only one homestead exemption may be held by a married 
couple or a single person under this section. The value as 
specified in this section refers to the equity of a single person 
or married couple. If a married couple lived together in a 
dwelling house, a condominium or cooperative, a mobile home 
or a mobile home plus land on which the mobile home is 
located and are then divorced, the total exemption allowed for 
that residence to either or both persons shall not exceed 
$250,000 in value. 
 
C. The homestead exemption, not exceeding the value 
provided for in subsection A of this section, automatically 

 
51 Arizona’s exemption laws are applicable here because, at all relevant times, Debtor was an Arizona resident and 
she declared the Property exempt under Arizona law.  
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attaches to the person’s interest in identifiable cash proceeds 
from the voluntary or involuntary sale of the property. The 
homestead exemption in identifiable cash proceeds continues 
for eighteen months after the date of the sale of the property or 
until the person establishes a new homestead with the 
proceeds, whichever period is shorter. The homestead 
exemption does not attach to the person’s interest in 
identifiable cash proceeds from refinancing the homestead 
property. Only one homestead exemption at a time may be held 
by a person under this section. 
 
D. For purposes of determining the amount of equity in a 
homestead property that is sold or for determining whether the 
property owner is receiving cash back from refinancing the 
homestead property, the parties may rely on the valuation of 
the property in the final closing document disclosure that is 
used for that transaction.  

(Emphasis added.) 

On November 8, 2022, Arizona voters approved Prop 209 which, among other 

things, revised § 33-1101(B) to provide:   

Only one homestead exemption may be held by a married 
couple or a single person under this section. The value as 
specified in this section refers to the equity of a single person 
or married couple. If a married couple lived together in a 
dwelling house, a condominium or cooperative, a mobile home 
or a mobile home plus land on which the mobile home is 
located and are then divorced, the total exemption allowed for 
that residence to either or both persons shall not exceed 
$400,000 in value.  

(Emphasis added.) 

Prop 209 became effective on December 5, 2022. Importantly, Prop 209 contained 

a clause (“Saving Clause”) that states:   

This act applies prospectively only. Accordingly, it does not 
affect rights and duties that matured before the effective date 
of this act, contracts entered into before the effective date of 
this act or the interest rate on judgments that are based on a 
written agreement entered into before the effective date of this 
act.  
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The Arizona Supreme Court has had occasion to review voter approval initiatives 

and observed that “with only a few exceptions, if the language [of the proposition] is 

clear and unambiguous, we apply it without using other means of statutory 

construction.”52 If ambiguity exists, courts reviewing the language of a voter approved 

initiative must try to discern the electorate’s intent. “Popular intent” may be difficult to 

determine but the Arizona Supreme Court directs courts to review “the publicity 

pamphlet for [the proposition in question],53 the stated purpose of the proposition, and 

the subsequent history of the measure. . . .”54 Publicity pamphlets are required by Arizona 

law to be prepared by a legislative council, pursuant to A.R.S. § 19-123. The legislative 

council is required to prepare and file “an analysis of the provisions of each ballot 

proposal of a measure or proposed amendment.”55 A “publicity pamphlet” prepared by 

the council is then given to voters.56 In Calik the council’s publicity pamphlet was found 

to aid in determining the intent behind the proposition at issue in that case. That court 

also reviewed prior voter initiatives, subsequent legislation and then the proposition in 

question.57  

In addressing the Saving Clause of Prop 209, the publicity pamphlet (“Publicity 

Pamphlet”) states:   

Proposition 209 would only apply to contracts and agreements 
entered into on or after the effective date of this measure.  

Three Arizona Court of Appeals cases have addressed Prop 209’s Saving Clause 

since December 5, 2022. In an unpublished decision,58 the Arizona Court of Appeals 

addressed the impact of Prop 209’s effect on a default judgment creditor’s attempts to 

 
52 Calik v. Kongable, 990 P.2d 1055, 1057 (1999).  
53 See 209 Proposition Publicity Pamphlet attached as Exhibit 1. 
54 Calik, 990 P.2d at 1059.  
55 A.R.S. § 41-1304(A)(9).  
56 Calik, 990 P.2d at 1059.  
57 Id.  
58 HJ Ventures, LLC v. Candelaria, No. 1 CA-CV 23-0331, 2024 WL 449970 (Ariz. Ct. App. Feb. 6, 2024).  
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garnish the judgment debtor’s wages. That court noted the record did “not indicate the 

basis for that judgment.” The judgment creditor argued that Prop 209’s Saving Clause 

precluded retroactive application of Prop 209’s increased wage garnishment exemption 

to the creditor’s judgment because that judgment pre-dated Prop 209 by several years. 

The court rejected this argument for two reasons: (1) “a garnishment proceeding is a 

separate action from the underlying debt;” and (2) the “rights and duties” at issue in a 

garnishment proceeding affect the garnishee (not the judgment creditor or debtor) and 

there was no “contractual agreement addressing the amount of money to be garnished.” 

The court found the Saving Clause did not apply in that case.  

The next Arizona Court of Appeals case to address the Saving Clause of Prop 209 

was decided on April 30, 2024. In Ariz. Creditors Bar Ass’n,59 the Court determined that  

. . . even if the purported vagueness of the Saving Clause has 
not yet caused the Judgment Creditors any distinct and 
palpable injury, the Judgment Creditors’ challenge presents an 
actual controversy between interested parties as to the 
constitutionality of [Prop 209], which is all that is required for 
standing to seek a declaratory judgment . . .  

The Court went on to determine:  

On the other hand, the Judgment Creditors [and defendants] 
lacked standing to ask for a declaration explaining whether and 
how [Prop 209] applies when a pre-[Prop 209] judgment is 
used to initiate a post-[Prop 209] garnishment proceeding.60 

Turning to the plaintiffs’ (“Judgment Creditors”) argument that the Saving Clause is so 

vague and unintelligible as to be unconstitutional, the court held that, if the Saving Clause 

contained only the opening sentence (“This act applies prospectively only.”), “the 

Judgment Creditors’ vagueness challenge would undoubtedly lack merit.”61 Focusing on 

the second (and final) sentence of the Saving Clause, the court noted such sentence 

 
59 Ariz. Creditors Bar Ass’n v. State, 549 P.3d 205 (Az. App. 2024).  
60 Id. at 211.  
61 Id. at 213.  
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“provides three examples of when [Prop 209] does not apply. The question, therefore, is 

whether any of those three examples is so far afield from the ordinary retroactivity 

framework to render the Saving Clause untenably vague.”62 Answering that question the 

court found the Saving Clause is “not materially different from what courts apply to any 

new statute . . . Thus, the Saving Clause is not unconstitutionally vague on its face” nor 

is it “unintelligible.” The Court then left it to other courts to “struggle with or disagree 

about how [the Saving Clause] framework plays out in specific scenarios, including 

where more than one of the Saving Clause’s three examples are simultaneously 

implicated.”63  

The third, and final most recent, case to address the Saving Clause of Prop 209 

was decided on July 26, 2024. In Silence, the court addressed Prop 209’s applicability to 

a wage garnishment order and an underlying judgment which pre-dated the effective date 

of Prop 209.64 The court held that Prop 209 wage exemption amounts applied to 

garnished wages earned after the effective date of Prop 209, even though a continuing 

wage garnishment order was obtained before the effective date of Prop 209. The court 

stated that “because the amount of each future paycheck subject to the garnishment order 

has not yet been determined, Proposition 209’s statutory changes affect the amount that 

may be garnished from each pay period after Proposition 209 because effective.”65 In 

other words, the amount of wages to be garnished did not “mature,” within the meaning 

of the Saving Clause, until after the effective date of Prop 209. In essence, the court held 

that the Saving Clause of Prop 209 did not “save” the pre-Prop 209 wage garnishment 

exposure (25%) from the applicability of the Prop 209 wage garnishment exposure 

(10%).  

 
62 Id. at 214.  
63 Id.  
64 Silence v. Betts, 553 P.3d 192 (Ariz. App. 2024).  
65 Id. at 194.  
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V. ANALYSIS OF THE LAW APPLIED TO THE FACTS OF THIS 

CASE. 

A. The Court’s Jurisdiction to Enter Final Orders on the Motion 

Kush suggests this Court does not have jurisdiction to hear Debtor’s Motion 

because the Property is no longer property of this bankruptcy estate. Whether one agrees 

with the Ninth Circuit’s holding in Tillman that an exempt property is no longer property 

of a bankruptcy estate,66 § 522(f) does not pertain to property of a bankruptcy estate. In 

Goswami the BAP noted that the “right to avoid a lien under § 522(f) is a ‘personal’ right 

of the debtor which exists independent of the case administration.”67 Section 522(f) 

permits a debtor to “. . . avoid the fixing of a lien on an interest of the debtor in property 

. . . .” It is the debtor’s property interests, not the bankruptcy estate’s property interests, 

that are implicated in § 522(f). This makes sense, of course. Were it otherwise, and 

Kush’s argument held water, § 522(f) motions could never be addressed by a bankruptcy 

court because the subject property, by definition, must be exempt. Pursuant to 

Bankruptcy Rule 4003(d), § 522(f) motions are brought in the bankruptcy court and are 

treated as contested matters under Bankruptcy Rule 9014. This Court has jurisdiction to 

enter final orders on exemption issues and this Court has jurisdiction to enter final orders 

on § 522(f) motions. Kush’s objection to this Court’s jurisdiction is hereby overruled.  

 

B. Validity of Debtor’s Claimed Homestead Exemption 

Debtor’s homestead exemption claimed in the Property was filed in her Schedule 

C on the Petition Date.68 Bankruptcy Rule 4003(b) provides that a claimed exemption is 

allowed unless a party in interest objects within 30 days after conclusion of the § 341 

first meeting of creditors. There were no timely objections to the Debtor’s claimed 

exemption in the Property. Whether the Debtor had a colorable claim to this objection or 

 
66 In Tillman, this Court, the District Court and the dissent all disagreed with this proposition announced by the 
Ninth Circuit’s two-judge majority. (No, this Court is not bitter!)  
67 Goswami, 304 B.R. at 392 (citing In re Ricks, 89 B.R. 73, 75 (9th Cir. BAP 1988)).  
68 DE 1. 
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not, Kush cannot now generally contest such exemption. The claimed homestead 

exemption is valid.69 Kush even acknowledges that, for the purposes of Debtor’s efforts 

to avoid Kush’s pre-bankruptcy State Court Judgment Lien, the homestead exemption is 

valid, and the pre-petition lien is avoidable under § 522(f).70 The Court confirmed this 

fact by entering an order avoiding Kush’s State Court Judgment Lien.71 Moreover, Kush 

implicitly acknowledges Debtor has a valid homestead exemption in the Property when 

it argues the Court has no jurisdiction to address the Motion once it is exempted and no 

longer property of the estate.  

 

C. A Post-Petition Nondischargeable Lien May Be Avoided Where the 

Judgment Arose Before the Petition Date 

Although this Court avoided Kush’s State Court Judgment Lien, Morgan tells us 

that, a creditor who failed to timely object to a debtor’s homestead exemption is afforded 

another chance to challenge a homestead exemption once that creditor later faces a 

debtor’s § 522(f) lien avoidance motion.72 Long after objections to Debtor’s claimed 

exemptions were due, the Debtor filed her § 522(f) Motion seeking to avoid Kush’s non-

dischargeable lien. In its defense to that Motion, Kush is challenging the Debtor’s 

claimed homestead exemption as it pertains to the Nondischargeable Lien. Morgan 

permits Kush’s challenge in the context of a § 522(f) lien avoidance motion even though 

Kush did not timely object to Debtor’s homestead in the first instance. Kush’s objection 

to the Debtor’s homestead exemption is timely in connection with Debtor’s efforts to 

avoid the Nondischargeable Lien.  

 
69 See Taylor,112 S.Ct. at 1648. 
70 DE 85, p. 4.  
71 DE 92.  
72 Morgan, 149 B.R. at 152.  
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The Debtor has the burden of persuasion on its Motion.73 Under § 522(f), the 

Debtor must demonstrate that Kush’s Nondischargeable Lien is a judicial lien which 

impairs her homestead exemption and must further demonstrate the extent of that 

impairment. First, the Nondischargeable Lien in question is certainly a judicial lien. 

Further, Debtor’s claimed homestead exemption is unquestionably impaired by Kush’s 

Nondischargeable Lien because the Property is listed on Debtor’s Schedule A/B as 

having a Petition Date value of $800,000.74 Debtor’s Schedule D reveals only the first 

Voluntary Liens against the Property in the aggregate amount of about $643,843.75  

This Court must determine whether this Court’s post-Petition Date finding that 

Kush’s claim is nondischargeable precludes avoidance by the Debtor of the 

Nondischargeable Lien. As to this point, the Court agrees with Judge Thuma’s Mirabal 

decision. Even more importantly, the Court follows the decision in Farr76, which held 

that § 522(f) does not distinguish between dischargeable and nondischargeable judicial 

liens.  

The next hurdle to be cleared by Debtor in her Motion appears in § 522(f)(2)(C) 

which says § 522(f) does not apply to mortgage foreclosure judgments. Kush’s claim 

does not stem from a mortgage foreclosure. Another hurdle appears in § 522(f)(1)(A) 

which tells us § 522(f) does not permit avoidance of a judicial lien arising from a DSO 

under § 523(a)(5). Kush’s claim is not based on a DSO. Yet another hurdle is found at 

§ 522(c)(1) which excepts from exemptions DSO’s and taxes which are nondischargeable 

under § 523(a)(1). Kush’s claim is not a nondischargeable tax claim nor is it a DSO.  

 
73 In re Catli, 999 F.2d at 1406. Somewhat paradoxically, a party objecting to a Debtor’s exemptions “has the burden 
of proving the exemptions are not properly claimed.” See USCS Bankruptcy R 4003(c).  
74 DE 1, p. 10. The Debtor apparently believes the value of the Property has increased since the Petition Date. On 
August 11, 2024, Debtor filed a motion to compel abandonment of the Property indicating the Debtor then believed 
the Property to be worth $912,000. See DE 57 at p.2. If true, this would mean the Debtor then held just over $200,000 
in equity in the Property.  
75 DE 1, p. 21.  
76 278 B.R. at 177.  
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Since § 522(f) does not explicitly exclude its applicability to nondischargeable 

judgments based on fraud (or any other nondischargeable claim beyond certain taxes and 

DSO’s), this Court finds § 522(f) does not bow to nondischargeable judgment liens 

which, by their very nature are post-petition liens. This finding is consistent with the 

Third Circuit’s holding in Corio, the Tenth Circuit BAP’s conclusion in Vaughan and 

Judge Hammond’s decision for the Northern District of California in Feather. This Court 

hereby explicitly adopts the rationale supporting the decisions in each of these cases.  

Kush points to the Khurana case in support of its position that Debtor’s Motion 

must be denied. The Khurana court declared that a debtor’s § 522(f) lien avoidance rights 

are determined as of the filing of debtor’s bankruptcy petition. Kush suggests this bars 

Debtor from seeking avoidance of the Nondischargeable Lien because it was recorded 

nearly a year after the Petition Date. However, in Khurana the BAP noted the debtor did 

not even have rights in the subject property at the time he filed his bankruptcy petition. 

The bankruptcy court also noted that the debtor “failed to establish that a judgment lien 

even existed against the [subject property].” In effect, the BAP rejected the debtor’s 

§ 522(f) motion because the subject property was not the debtor’s to protect and because 

there was no lien to avoid. Khurana is an unreported decision which is factually 

dissimilar to the case at bar. This Court will, therefore, not apply its language to this 

case.77  

The Khurana court quoted Goswami, when it announced a “debtor’s § 522(f) lien 

avoidance rights are also determined as of the petition date.”78 In Goswami, the BAP 

focused on § 522(f) as a personal right of a debtor that exists, whether or not the property 

was automatically abandoned under § 554(c) when the debtor’s underlying 

administrative case was closed. Neither Goswami nor Khurana dealt with facts akin to 

 
77 The Khurana court’s proclamation that a debtor’s § 522(f) lien avoidance rights are determined as of the petition 
date could also be viewed as dicta.  
78 Goswami, 304 B.R. at 392.  
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the case at bar where the Property is unquestionably owned by the Debtor on the Petition 

Date and where the Debtor unquestionably claims the Property was exempt on the 

Petition Date. It is useful to know that a debtor’s § 522(f) lien avoidance rights exist as 

to the exempt property as of a petition date but neither Goswami nor Khurana speak to 

the question of whether a pre-bankruptcy debt reduced to a post-petition 

nondischargeable judgment lien is avoidable under § 522(f).  

Section 522(f) does not distinguish between pre- or post-bankruptcy judgment 

liens. Nor does this statute speak to the timing of liens recorded against an exempt 

homestead.  §522(f) does not preclude avoidance of a lien recorded against a debtor’s 

homestead after their bankruptcy was filed, at least until the underlying bankruptcy case 

is closed. Here, the Debtor’s case is not and has not been closed. This Court finds that, 

under § 522(f), Debtor’s homestead exemption protects her equity in the Property against 

Kush’s post-Petition Date Nondischargeable Lien.  

A question then remains as to the magnitude of the Debtor’s exemption. Is 

Debtor’s homestead exemption in the pre-Prop 209 amount of $250,000 or is it the 

$400,000 exemption amount identified in Prop 209?  

 

D. The Amount of Debtor’s Homestead Exemption 

Having determined that Kush’s Nondischargeable Lien is subject to avoidance 

under § 522(f), the parties have also asked that the Court address the more difficult 

question concerning the amount of Debtor’s homestead exemption. In her Schedule C, 

Debtor claimed a $400,000 homestead exemption under A.R.S. § 33-1101(A). Kush 

contends that Debtor’s homestead is limited to the $250,000 homestead amount 

allowable under Arizona law at the time its claim against Debtor was reduced to judgment 

in the State Court and when that judgment was recorded to produce the State Court 

Judgment Lien.  
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Kush contends the Prop 209 Saving Clause requires this Court to apply the version 

of A.R.S. § 33-1101 that existed when he obtained his State Court Judgment, i.e. a 

$250,000 homestead exemption.79 Debtor contends the Saving Clause is inapplicable and 

that the Prop 209 version of § 33-1101 applies to her claimed exemption, i.e. $400,000. 

The Court has not found, nor have the parties cited this Court to any Arizona case 

directly deciding the issue before this Court, namely whether the Saving Clause of 

Prop 209 requires this Court to apply the homestead exemption amount applicable when 

Kush obtained his State Court Judgment Lien or whether the Court must apply the 

homestead exemption amount in effect on the Petition Date, notwithstanding the 

language of the Saving Clause.  

The $150,000 difference between the Debtor’s view and Kush’s position boils 

down to the operation of Prop 209’s Saving Clause. This $150,000 difference may be 

important to the Debtor because she apparently intends to sell the Property once the 

homestead exemption issues are finally resolved. She apparently believes she will have 

difficulties closing a sale at a title company unless this Court clarifies her exemption 

rights in view of Kush’s Nondischargeable Lien.80  

This Court finds that, absent the Prop 209 Saving Clause, Debtor was entitled to 

a homestead exemption of up to $400,000 because the “Snapshot Rule”81 requires the 

Court to allow a properly claimed exemption which was in effect as of the Petition Date. 

So, the final remaining question for the Court to address is whether the Prop 209 Saving 

 
79 The Debtor’s Schedules reflect the Property value at $800,000 on the Petition Date. The Voluntary Liens against 
the Property total $643,843, leaving equity for the homestead exemption in the amount of $156,157 as of the Petition 
Date. This would suggest that Prop 209’s impact on the applicable exemption amount is irrelevant to this case. By 
August 2024, the Debtor claims the Property was worth $912,000, leaving equity in an amount just above $200,000. 
In any event, by the time Kush’s Nondischargeable Lien was recorded (or even by today’s date) the Property value 
may have increased and/or the Voluntary Liens may have decreased to the point that Debtor’s equity in the Property 
may exceed $250,000.  If Debtor’s equity in the Property is not now and never will be above $250,000, the Court 
recognizes its Prop 209 analysis may be superfluous.  
80 DE 83, p. 8.  
81 See § IV(c).  
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Clause limits Debtor’s homestead exemption to $250,000 since that was the homestead 

amount applicable when Kush obtained his pre-Petition Date State Court Judgment.  

The Arizona Supreme Court tells us that a voter ballot initiative like Prop 209 

must be read according to its express language if that proposition’s language is clear and 

unambiguous.82 If the language of the proposition is not clear and unambiguous, Arizona 

courts are to look to the proposition’s publicity pamphlet, to the proposition’s stated 

purpose, and to subsequent history of the measure.  

Prop 209 is clearly meant to apply prospectively. The Saving Clause says as much. 

But what does it mean for a referendum to be applied prospectively? The Saving Clause 

itself tells us what it means in the context of Prop 209: 
 

it does not affect rights and duties that matured before the 
effective date of this act, contracts entered into before the 
effective date of this act or the interest rate on judgments that 
are based on a written agreement entered into before the 
effective date of this act. 

It appears to this Court that this “definition” of what it means for Prop 209 to be applied 

prospectively goes far beyond what courts might ordinarily decide prospective 

application of Prop 209 to mean. More importantly, what is the Saving Clause telling us 

when it says Prop 209 does not affect “rights and duties” that existed before the effective 

date of Prop 209 and what does it take for such rights and duties to have “matured” before 

the effective date of Prop 209? Further, what does it mean for Prop 209 to not affect 

“contracts or agreements” entered into before the effective date of Prop 209? The absence 

of answers to these questions suggest to this Court that, while the Saving Clause is not 

“unintelligible,”83 the Saving Clause is not clear and unambiguous. This Court is not 

alone in holding this belief. At least three sets of litigants challenged Prop 209’s Saving 

 
82 Calik, 992 P.2d at 1057. 
83 Ariz. Creditors Bar Ass’n, 549 P.3d at 214.  

Case 2:23-bk-02120-DPC    Doc 114    Filed 02/05/25    Entered 02/05/25 16:21:58    Desc
Main Document      Page 22 of 36



 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

Clause.  

Where a proposition is not unambiguous, the Court must look to the publicity 

pamphlet, the intention behind the proposition, and the subsequent history pertaining to 

the proposition. This Court knows of no subsequent legislative history but, of course, at 

least three Arizona appellate decisions have touched on Prop 209 since its effective date. 

This Court will discuss those cases in a moment. As to the intent behind Prop 209, it is 

clear from the Publicity Pamphlet’s arguments “for” and “against” Prop 209, this 

referendum was publicized as a means to curb certain creditor abuses, especially in 

connection with medical bill collection efforts. The Publicity Pamphlet’s summary of the 

Saving Clause is what commands this Court’s attention. It flatly states:  

Proposition 209 would apply only to contracts and agreements 
entered into on or after the effective date of the measure. 

This language is more sweeping than the actual language of the Saving Clause yet it was 

part of the package voters looked to in determining whether to vote for or against Prop 

209.  

If the Saving Clause stopped at “[t]his Act applies prospectively only” then the 

increased exemption rights afforded the Debtor would be available to the Debtor only 

after the effective date of Prop 209, i.e. December 5, 2022. What comes after this first 

sentence, however, does not merely describe what it means to prospectively expand 

exemption rights. Rather, what follows that first sentence greatly limits what would 

otherwise constitute the prospective expansion of a debtor’s exemption rights. The 

second and final sentence of the Saving Clause declares that the exemption rights 

expanded by Prop 209 will not affect (1) rights and duties that matured before December 

5, 2022, (2) contracts and agreements entered into before December 5, 2022, and (3) 

judgment interest rates that are based on written agreements entered into before 

December 5, 2022. What debt protection Prop 209 giveth, the Saving Clause seems to 
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taketh from debtors.  

The Publicity Pamphlet states the implication of the Saving Clause even more 

succinctly and forcefully: Prop 209 only applies to contracts and agreements entered into 

after December 5, 2022. If the Prop 209 story ended there, this Court would feel 

constrained by the Saving Clause, as interpreted by the Publicity Pamphlet, to find that 

Prop 209 expanded Debtor’s homestead exemption rights to $400,000 but only as to 

creditors whose contracts and agreements were entered into after December 5, 2022. 

Since Kush’s State Court Judgment was possibly based on Kush’s contract claims against 

Debtor, absent clarification from Arizona courts regarding Prop 209’s Saving Clause, 

this Court might find Debtor’s homestead exemption, as it pertained to Kush, would be 

limited to Arizona’s $250,000 cap which existed prior to December 5, 2022. But the Prop 

209 story did not end there.  

To summarize the three Arizona Court of Appeal’s decisions addressing Prop 

209’s Saving Clause, one case found the Saving Clause was “not unintelligible” nor was 

it “unconstitutionally vague on its face.”84 An unreported case found that the post-

December 5, 2022 garnishment of a debtor’s wages in collection of a pre-December 5, 

2022 judgment was a separate action implicating the “rights and duties” of the garnishee, 

not the judgment creditor or debtor so the Prop 209 exempt wage amounts were applied 

to that wage garnishment action.85 Finally, in a reported decision, the Arizona Court of 

Appeals held that Prop 209’s wage exemption amount was applicable to a pre-

December 5, 2022 judgment and continuing wage garnishment because the amount of 

the wages to be garnished post-December 5, 2022 did not “mature” until the wages were 

earned.86  

This Court, of course, must adopt current Arizona case law on the question of the 

 
84 Ariz. Creditors Bar, 549 P.3d at 214.  
85 H.J. Ventures, 2024 WL 449970.  
86 Silence, 553 P.3d at 196.  
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constitutionality of the Saving Clause. This Court also adopts the lessons set forth in the 

HJ Ventures and Silence cases, namely that a “right” or “duty” must be “mature” before 

it is protected by Prop 209’s Saving Clause. Here, Kush’s rights as a judgment creditor 

holding the Nondischargeable Lien did not “mature” until after the effective date of Prop 

209. For the purposes of this case, it matters not whether Kush’s rights vis-a-vis the 

Debtor’s homestead exemption “matured” on the date the Nondischargeable Judgment 

was entered or the date the Nondischargeable Lien was recorded or when Kush might 

seek to execute on that Nondischargeable Lien. All of these points in time occurred or 

could occur after Prop 209 became effective and after Debtor had a right to claim exempt 

up to $400,000 of equity in the Property.  

This Court’s finding does not affect the amount of Kush’s underlying judgment 

amount because, in the words of the Silence court, that “award became immediately 

enforceable and payable before the enactment of Proposition 209.”87 The amount of 

Kush’s claim and the enforceability of that claim against Debtor’s non-exempt assets is 

not altered by Prop 209 or this Order.  

Kush’s efforts to limit Debtor’s homestead exemption to the pre-Prop 209 amount 

of $250,000 fails for yet another reason. Debtor’s pre-Petition Date “contracts or 

agreements” with Kush have been discharged. What was not discharged in Debtor’s 

bankruptcy was Kush’s pre-Petition Date tort fraud and/or conversion claims against 

Debtor. It is those tort claims which are memorialized in Kush’s Nondischargeable Lien 

against Debtor’s homesteaded Property. Prop 209’s Saving Clause limits the applicability 

of Debtor’s homestead exemption to $250,000 for “contracts and agreements” entered 

into before December 5, 2022, but does not preclude Debtor from exercising her 

homestead exemption rights up to $400,000 after December 5, 2022 as to Kush’s 

nondischargeable fraud or conversion claims.  

 
87 Silence at 196.  
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Does this result seem inequitable? Perhaps, but it is not within this Court’s 

authority to re-write Prop 209’s Saving Clause to satisfy this Court’s perception of what 

is or is not equitable. This Court is constrained by this Court’s understanding of the 

language of the Saving Clause. Prop 209’s Saving Clause protects pre-effective date 

“contract” rights but not a creditor’s “fraud” or “conversion” claim rights.  

But what about the Saving Clause’s protection of rights and duties which matured 

before Prop 209’s effective date? This Court finds Kush’s fraud or conversion claims 

against Debtor were not “rights” against Debtor before Prop 209’s effective date nor were 

they “mature.” Kush may have come to possess a nondischargeable “right” or claim 

against Debtor prior to the effective date of Prop 209 but such right did not “mature” until 

the time the Nondischargeable Judgment was entered by this Court in favor of Kush and 

against the Debtor. That Nondischargeable Judgment was entered long after Prop 209’s 

effective date. The homestead exemption claimed by Debtor in the Property is hereby 

allowed in the full amount of her equity in the Property, up to $400,000. 

 

VI. CONCLUSION 

Debtor’s Property is exempt. This Court has jurisdiction to enter its final order on 

Debtor’s Motion even though the Ninth Circuit’s Tillman decision declares that Debtor’s 

exempt homestead is no longer property of this bankruptcy estate. Notwithstanding the 

fact that the Debtor’s Property is exempt, Kush still had the right to challenge Debtor’s 

homestead exemption in the Property once Debtor filed her § 522(f) Motion. Section 

522(f) does not preclude avoidance of a nondischargeable claim, nor does it preclude the 

avoidance of Kush’s Nondischargeable Lien even though it was recorded nearly a year 

after the Petition Date. Finally, Debtor has carried her burden of proof on the Motion. 

The homestead exemption amount applicable to the Property is the Prop 209 $400,000 

amount, not the pre-Prop 209 $250,000 homestead exemption amount.  
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Debtor’s Motion to avoid Kush’s Nondischargeable Lien to the extent it impairs 

Debtor’s equity in the Property up to $400,000 is hereby granted. Debtor’s Motion 

seeking the imposition of an injunction enjoining Kush’s collection efforts is hereby 

denied.  

ORDERED  

 

DATED AND SIGNED ABOVE. 
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