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MEMORANDUM OPINION

Before the court is the notion for summary judgnent of
defendants, City of Rainbow Cty, Al abama (“Rainbow City”), Chase
Jenkins (*“Jenkins”), and Mrris Al exander (“Al exander™).?
Plaintiff, Donnie Arrington (“Arrington”), presents conmon | awtort
claims and clains the violations of various of his constitutional
rights. The conplaint contains six counts. The first five counts
are only ained at Jenkins, who was a police officer for Rainbow
City at the tinme of the incident conplained of. |In those counts
Jenkins is charged wth: unreasonabl e force in violation of 42
US C 8 1983 (Count 1); denial of due process in violation of 8§
1983 (Count 11); assault and battery (Count I111); false arrest,
fal se i nprisonnment, and malicious prosecution (Count IV); unlawf ul
taking in violation of 8 1983 and conversion (Count V). The |ast

count is ained only at Rainbow City and Al exander, who was Rai nbow

'Plaintiff is sui ng Jenkins and Al exander in both their individual and

official capacities. Insofar as the suit alleges § 1983 liability against the
officers in their official capacities, it is essentially the same as the suit
against the city itself, and will be treated as such for purposes of this

opi nion. See Hafer v. Melo, 502 U.S. 21, 25, 112 S.Ct. 358, 361 (1991).
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City’s police chief. It invokes 8§ 1983 as a basis for supervisor
and municipal liability (Count WVI). Upon consideration of the
briefs and evidence submitted by the parties, and for the reasons
that follow, the court concludes that defendants’ notion for

sunmary judgnment is due to be granted in part and denied in part.

Summary Judgment Facts?

Rai nbow City hired Jenkins as a police officer in 2001.
Jenkins first applied for a position as a Rainbow City policeman in
1999. At that tinme, he was enployed as a police officer by the
Cty of Gadsden. At Al exander’s direction, Dale Wlton (“Walton”),
chi ef investigator of the Rainbow City police departnent, conducted
a background check as a part of the application process. Wlton
checked Jenkins’ references and called his Gadsden police
supervi sor. Walton also spoke about Jenkins wth several
acquai ntances of his on the Gadsden police force. Al'l persons
Walton contacted indicated that they knew of no problens wth
Jenkins and that he had conducted hinself appropriately as an
officer in Gadsden. Walton also checked with the Police Oficers

St andar ds and Trai ni ng Conmi ssi on regar di ng Jenki ns’

2 Summary judgnment is appropriate where the moving party denonstrates that
there is no genuine issue of material fact and that it is entitled to judgnment
as a matter of law. Rule 56(c), F.R Civ.P.; see Celotex Corp. v. Catrett, 477
U.S. 317, 322 (1986). I n assessing whether the movant has net its burden, the
court must view the evidence, and all inferences drawn therefrom in the |ight
most favorable to the non-nmovant. Hairston v. Gainesville Sun Pub. Co., 9 F.3d
913, 918 (11'M Cir. 1993). In accordance with this standard, the foll owi ng
statement of facts includes both undi sputed facts and the facts according to the
plaintiff’s evidence, where there is a dispute.

2
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certifications. Walton did not check Jenkins’ Gadsden police
departnment personnel file. If he had, he would have discovered
that twenty different internal affairs cases had been opened on
Jenkins. 3

Based on his inquiries, Walton reported to Al exander that he
had found no reason Jenkins that should not be hired as an officer
by Rai nbow City. Jenkins thereupon received an offer, but for
per sonal reasons declined to accept a position. Then, sonmetine in
2000, he reapplied. Walton conducted a followup background
inquiry to discover if there were any changes or updates to the
positive reports he had received previously. During this follow
up, Walton becane aware that Jenkins had been involved in an
i ncident where he had all egedly used excessive force while nmaking
an unl awful arrest. He allegedly had battered a m nor arrestee and

pepper sprayed his nother.* \Walton inquired about the matter with

3 Because Arrington provides no evidence regarding the substance of any of
t he Gadsden i nternal affairs cases, they are of limted value in determ ni ng what
Rai nbow City knew or should have known about Jenkins when it hired him

4 According to Walton’s affidavit, during this inquiry he becanme aware t hat
Jenki ns was a defendant in an ongoing federal lawsuit in this court:

“l at some point became aware...that Officer Jenkins had been named

a defendant in a |l awsuit brought against himand the City of Gadsden

as a result of his entering a house on police business.”
Wal ton Aff. T 3.
The trouble with this revelation is, the lawsuit to which Walton is apparently
referring, Daniels v. City of Gadsden, et al., CV-02-AR-886-M was not filed
until 2002, as indicated by its civil action number. MWalton's adm ssion that he
was aware in 2000 of something that did not occur until 2002 rai ses a substanti al
question as to what information defendants knew when the decision was made to
hire Jenkins. Because the defendants submtted and relied upon this facially
suspect affidavit testimony, and because the court must view the evidence in the
l'ight most favorable to Arrington, for summary judgment purposes the court wil
construe Walton’ s adm ssion as evidence that he knew of the events underlying the
conmplaint in Daniels. Therefore, in essence, the summry judgment fact is that

3
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a (Gadsden police department supervisor who informed him that
Gadsden’ s departnent did not believe the allegations and had taken
no disciplinary action against Jenkins related to the incident.
Satisfied with this opinion, Walton nade no effort to learn nore
about the incident hinself. By affidavit, Walton offers his own
commentary that, based on his thirty years in | aw enforcenent, the
“mere fact” that Jenkins had been accused (of stabbing soneone he
was arresting and pepper spraying his nother) did not lead himto
concl ude t hat Jenki ns woul d make a sub-standard of fi cer for Rai nbow
Cty.

Al exander, as police chief, had de facto final authority with
regard to hiring police officers. Though the nmayor and city
council have ultimate authority over officer hiring decisions,
Al exander agreed in his deposition with the statenment that the
mayor “pretty much lets [him pick” the officers he believes are
best for the job. Al exander Depo. p. 13-14, Def. Ex. 2. Relying
on Wal ton’ s background inquiry, Al exander decided to hire Jenkins
as a Rainbow Gty officer. Jenkins began his enploynment wth
Rai nbow City in January 2001. Over the next two years, up until
the time of Jenkins’ encounter with Arrington, there were no

citizen conplaints about his conduct as a Rainbow Cty officer,

Wal t on — and t hr ough hi m Chi ef Al exander and Rai nbow City — knew t hat Jenki ns had
been accused of using excessive force in April 2000, including allegations that
he stabbed a young man and pepper sprayed his mother during an unl awful arrest.

4
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other than from an occasional disgruntled traffic citation
reci pi ent.

On the night of July 13, 2003, Arrington went to the home of
hi s stepdaughter in Gadsden, Al abama. Wen he arrived, he wal ked
into the mddle of an ongoing police search. The police secured
and searched Arrington, held himlong enough to deterni ne whether
any warrants were outstanding for him then released him and
instructed himto | eave the prem ses. He did as he was told.

Shortly thereafter, acconpanied by his wfe, Arrington
returned to the scene with a canera. He parked his vehicle across
the street fromthe house, and proceeded to take pictures of the
ongoi ng search from across the street. At no time did Arrington
re-enter the prem ses being searched by police. The canera’ s flash
was visible from across the street, and the officers inside the
search prem ses becane aware of Arrington’s presence and that he
was taking pictures.® A group of officers, including Jenkins,
energed from the house and proceeded to cross the street toward
Arrington. Jenkins’ gun was drawn and he and other officers told

Arrington to show his hands, which he did.

There are substantial factual di sputes regardi ng what took place | eading
up to and including Arrington’s arrest. For exanple, Jenkins and other officers
testify that they believed Arrington was across the street pointing a gun with
a laser sight onit at a police officer. Arrington, on the other hand, proffers
testimony that the officers knew he was taking pictures and told him he should
not be taking pictures. Not surprisingly, Jenkins' and Arrington’s versions of
events surroundi ng the physical arrest of Arrington are also markedly different.
In keeping with the summary judgment standard, this recitation of facts reflects
Arrington’s version of events as supported by the evidence

5
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Jenkins demanded that Arrington get on his knees. VWi | e
Arrington was kneel i ng, Jenki ns and another officer took himto the
ground by force. Jenkins handcuffed Arrington, kicked him and
pl aced his foot on the back of his neck. Jenkins proceeded to drag
Arrington across the driveway and yard. The officers arrested
Arrington and charged him with public intoxication, disorderly
conduct, interference with a governnment operation, and resisting
arrest. He was subsequently acquitted on all counts.

Arrington suffered injuries that required nedical attention at
a local hospital. The next day, when Arrington went to retrieve
his canmera, he found it in his stepdaughter’s house. The filmwas
m ssing, and the canera no | onger worked. On July 10, 2003, three
days before this incident took place, a jury returned a verdict
agai nst Jenkins and the City of Gadsden in the Daniels case, over
which this court presided, awarding over $300,000 in danages.
Arrington has presented no evidence that Alexander, as the
personnel decision maker for Rainbow City, was actually aware of
the Daniels jury verdict prior to the incident involving Arrington
and Jenkins. The Rainbow City police departnent took no action to
restrict Jenkins' duties following the Daniels verdict, nor did it
I nvestigate the allegations underlying the verdict, which was

subsequent |y chal | enged on appeal .
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Analysis

From defendants’ present notion, it is not entirely clear
whet her summary judgnment is sought as to all or just sone of
Arrington’s clains. What is clear, however, is that defendants
have only endeavored to denonstrate the absence of a genui ne issue
of material fact as to the §8 1983 nunicipal liability clains, the
cl ai rs agai nst Al exander in his individual capacity, and the state
law and Fifth Amendnent takings clainms against Jenkins. As to
Arrington’s other «clains, defendants have not conme close to
satisfying the initial burden of denonstrating an absence of fact
i ssues so as to be entitled to judgnent as a matter of law. °® See
Celotex Corp., 477 U.S. at 323 (stating that the novant bears the
“initial responsibility of informng the district court of the
basis for its notion”). The court wll address defendants’
properly supported summary judgnent argunents in turn.

Muni ci pal Liability

A fair characterization of Arrington’s theory of § 1983
muni cipal liability is that RainbowCity, acting through Al exander,
i nadequately screened Jenkins and hired and retained him in
consci ous disregard of the risk that he woul d use excessive force.
In his brief, Arrington clarifies his theory of liability against

Rai nbow City and Al exander as foll ows:

St is particularly noteworthy that Jenkins has not raised the defense of
qualified immunity to the § 1983 clainms against him

7
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“The Conplaint inthis case seeks to inpose liability on
Morris Al exander and Rai nbow City for all of the w ongful
acts of Chase Jenkins solely on the basis of hiring and
retention decisions that rose to the level of ‘official

policy."”
Pl. Brief p. 5.
G ven this gloss on the allegations of the conplaint, it is clear
that Arrington stakes his clai magai nst Rainbow Gty on the all eged
cul pability and causal effect of its decisions to hire Jenkins and
to keep himon duty after a jury had returned a verdict agai nst him
in the bDaniels case. Upon careful review of the controlling case
law, and viewing the record in the Ilight nobst favorable to
Arrington, the court determnes that Arrington’s theory is not
justified by the facts and that defendants’ notion for summary
judgnent is due to be granted as to the nmunicipal liability claim

The applicable legal principles governing 8 1983 nuni ci pal
liability are not in dispute.” It is well settled that there is no
respondeat superior liability under 8 1983 — a nunicipality is not
liable for a deprivation of federally protected right solely
because it enploys a tortfeasor. Bd. of County Comm’rs of Bryan

County, Okla. v. Brown, 520 U S. 397, 403, 117 S.C. 1382, 1388

Every person who, under col or of any statute, ordinance, regul ati on,
custom or usage, of any State or Territory or the District of
Col umbi a, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured by the
Constitution and |laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for
redress.

42 U.S.C. § 1983.
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(1997) (citing Monell v. Dept. of Social Servs., 436 U. S. 658, 98
S.C. 2018 (1978)). Instead, a plaintiff nust identify a munici pal
“policy” or “custoni that caused his injury in order to ensure that
the nmunicipality is only held liable for those deprivations
resulting from decisions of those officials whose acts may fairly
be said to be those of the nunicipality. Brown, 520 U S. at 403-4,
117 S.C. at 1388. \Were, as in this case, “a plaintiff clains
that the municipality has not directly inflicted an injury, but
nonet hel ess has caused an enpl oyee to do so, rigorous standards of
cul pability and causation nust be applied to ensure that the
municipality is not held liable solely for the actions of its
enpl oyee.” I1d. at 405, 117 S.C. at 1389. The requisite rigorous
standards translate to a requirenent that the plaintiff
“denonstrate that the municipal action was taken with ‘deliberate
indifference’ to its known or obvious consequences.” I1d. at 407,
117 S.Ct. at 1390.

Wthin the narrow nunicipal liability framework of Brown, the
guestion is whether Arrington has presented sufficient evidence of
deli berate indifference to support a jury verdict agai nst Rai nbow
City. In Brown, the Suprenme Court endeavored to clarify when an
I nadequat e screening of a prospective police officer can support a
claim of municipal Iliability for that officer’s subsequent
constitutional torts. See id. at 402, 117 S.C. at 1387 (“[we

granted certiorari...to deci de whet her the county was properly held
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Iiable” based on a single hiring decision). There, the fina
muni ci pal policymaker hired his nephew s son as a deputy w thout
closely reviewing his background, a background that included
several driving infractions and qguilty pleas to m sdeneanors
including assault and battery, resisting arrest, and public
drunkenness. 1d. at 401, 117 S.C. at 1387.%8 A citizen against
whom t he deputy used excessive force during an arrest brought a 8§
1983 action, the district court entered judgnment on a jury verdict
agai nst the rmunicipal defendant, and the Fifth G rcuit affirned.
The Supreme Court reversed, holding that the district court erred
by submitting the nunicipal liability claim based on inadequate
screening to the jury because the evidence was insufficient to
support a finding that the particular hiring decision “reflected
conscious disregard of an obvious risk that a use of excessive
force would follow. ” 1d. at 415, 117 S. C. at 1393.

The reasoning of Brown is also instructive:

[ T]he risk froma singleinstance of i nadequate screening

of an applicant’s background is not ‘obvious’ in the

abstract; rather, it depends upon the background of the

appl i cant.
Id. at 410, 117 S.C. at 1391.

The court nust test the link between the risk of the particular

constitutional excess alleged and the background of the particul ar

%n Brown, the defendant stipulated that the sheriff was the policy nmaker
for the department, such that the case presented “no difficult questions”
concerning whether the sheriff’'s hiring decision could fairly be said to
represent final nunicipal policy. Brown, supra at 408, 117 S.Ct. at 1390. I'n
this case, while Rainbow City has not expressly conceded that Al exander was the
final authority for it in hiring police officers, Arrington has presented
evidence that he was, and defendants do not contest it.

10
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applicant — in this case, the |link between Jenkins’ background and
the risk he woul d subsequently use excessive force in violation of
the Fourth Amendnment as a Rainbow City police officer. See id. at
412, 117 S. . at 1392 (the required finding of culpability “nust
depend on a finding that this officer was highly likely to inflict
the particular injury suffered by the plaintiff”).

The Brown Court expressly avoided deciding whether a single
I nst ance of i nadequate screening could trigger nmunicipal liability.
Id. at 412, 117 S.C. 1392. Instead, the Court assuned that it
coul d, and went on to apply the standard it announced to the record
before it, dismssing the background of the deputy at issue — a
background that included assault and battery and resisting arrest
convictions — as insufficient to create a jury question:

The fact that Burns had pleaded guilty to traffic
of fenses and ot her m sdeneanors may wel | have nmade hi man
extrenely poor candidate for reserve duty. Had Sheriff
Moore fully reviewed Burns’ record, he m ght have cone to
precisely that concl usion. But unless he would
necessarily have reached that decision because Burns’
use of excessive force woul d have been a plainly obvious
consequence of the hiring decision, Sheriff More’s
i nadequate scrutiny of Burns’ record cannot constitute
‘deliberate indifference’ to respondent’s federally
protected right to be free froma use of excessive force.

**kk k%

[ Whet her Sheriff More failed to exam ne Burns’ record,
partially examned it, or fully examned it, Sheriff
Moore’ s hiring deci sion could not have been *deliberately
indifferent’” unless inlight of that record Burns’ use of
excessive force would have been a plainly obvious
consequence of the hiring decision. Because there was
insufficient evidence on which a jury could base a
finding that Sheriff More's decision to hire Burns
refl ected a conscious disregard of an obvious risk that
a use of excessive force would follow, the District Court

11
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erred in submtting respondent’s inadequate screening
claimto the jury.

Id. at 414-15, 117 S. . at 1393.

In light of Brown, it is apparent that a 8 1983 claim of
muni cipal liability based on a hiring or retention decision
survives sunmary judgnent only upon evidence from which a jury
coul d reasonably conclude that the final decisionmker did know or
shoul d have known that hiring a particul ar officer posed an obvi ous
risk of a particular constitutional wong. The hallmark of Brown,
and its nost significant expansion of, or departure from prior
precedent, is the |level of specificity it requires of the tria
court in assessing whether there is a jury question that the
muni ci pality, acting through its final decision nmaker, was
“deliberately indifferent.” See id. at 421, 117 S.C. 1396
(Souter, J., dissenting). At risk of stating the obvious, the
court notes that the viability of Arrington’s cl ai magai nst Rai nbow
City depends upon the extent to which the evidence distinguishes
Al exander’s decisions to hire and retain Jenkins fromthe hiring
decision in Brown in a way that pushes his claimover the top of
Brown’s exceedi ngly high practical and theoretical bar to nunicipa
liability. See Gold v. City of Miami, 151 F.3d 1346, 1351 n. 10
(11" Gir. 1998)(the standard of proof for deliberate indifference
Is “intentionally onerous for plaintiffs”).

The simlarities between this case and Brown are
straightforward. Both involve nunicipal liability clainms based on

a nunicipality’'s decision to hire a |aw enforcenment officer who

12
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subsequently used excessive force in violation of the Fourth
Amendment . The di stinctions between the two cases, though subtle,
are not insignificant, and two in particular nust be addressed.

First, wunlike the inadequate screening claim in Brown,
Arrington’s claimis not neatly confined to an allegation that the
municipality made a single, aberrant decision not to screen an
applicant who later injured him® Construing Arrington’s clains
liberally, heidentifies concurring or alternative official actions
that allegedly caused him harm nanely, the decision to hire
Jenkins wthout adequately screening his record and the nore
general policy of RainbowCity with regard to hiring and | eavi ng on
t he job t hose who are accused of w ongdoi ng.*® Arrington chall enges
the screening, hiring, and supervision policies of Rainbow Cty,
not sinply as ms-applied to Jenkins, but both generally and as
appl i ed.

A second distinction between this case and Brown relates to
the specificity of the notice that a nore thorough screening of
Jenki ns’ background woul d have unearthed. View ng the evidence in

the light nost favorable to Arrington, an argunment can be nmade t hat

‘see Brown, supra at 408, 117 S.Ct. at 1390 (“Respondent does not claim

that she can identify any pattern of injuries linked to...hiring practices.
I ndeed, respondent does not contend that [the municipality] hiring practices are
generally defective. The only evidence on this point...suggested that Sheriff

Moore had adequately screened the backgrounds of all prior deputies he hired.
Respondent instead seeks to trace liability to what can only be described as a
deviation from Sheriff Moore’ s ordinary hiring practices”)(enphasis supplied).

Yt is not entirely clear which of these Arrington intends to rely on, or
if he intends to advance both theories, as his brief simply concludes, using the
| anguage fromthe case |law, that he is seeking to inpose liability based on the
hiring and retention decisions that rose to the level of ‘official policy.

13
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Rai nbow City shoul d have known about a very specific risk in hiring
Jenkins based on his conduct alleged in the Daniels case. It is
true, of course, that at the tinme Rainbow City hired Jenkins, the
excessive force incident in Daniels was a nere allegation and had
not been proven. Nonet hel ess, could a jury conclude from the
evidence that the city was indifferent, not to an abstract risk
that an un-screened or un-restrained enployee m ght violate sone
constitutional right, but to a specific risk that Jenkins m ght use
excessive force during an arrest?

Arrington contends that where a nunicipality specifically
declines to |l ook further into known recent allegations of extrene
excessive force by a prospective police officer and continues to do
not hi ng while those allegations develop into a 8§ 1983 |lawsuit and
subsequent judgnent against that individual, there is a fact
guesti on about whether the city’'s inaction represents deliberate
indifference to the well being of a potential subsequent victimof
excessive force by that officer. The testinony of Al exander and
Wal ton arguably provides a basis for concluding that Rai nbow Gty
failed to act on a pending charge that Jenkins, while enployed as
a Gadsden police officer, had used excessive force and t hat Rai nbow
City did not investigate or question Jenkins regardi ng the charge.
Assum ng arguendo that on this evidence a jury could concl ude that
Rai nbow City was nore than nerely negligent and instead
del i berately di sregarded a specific, known constitutional risk, the

i nquiry does not end there.

14
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Arrington’s claim fails against Rainbow Cty, even assuni ng
that Rainbow City was deliberately indifferent to available
information about Jenkins’ past, because there is insufficient
evidence to support an inference that the “plainly obvious
consequence” of its decisions to hire Jenkins and retain hi mwould
be his subsequent use of excessive force. Brown, 520 U.S. at 415,
117 S. Ct. at 1393; see Brooks v. Scheib, 813 F.2d 1191, 1195 (11'"
Cr. 1987)(holding that plaintiff was “obligated to produce sone
evi dence...that nore effective...procedures wuld have prevented
his injuries”). In light of the standards of culpability and
causation applicable to & 1983 nunicipal Iliability clains,
Arrington can only maintain a claim against Rainbow City by
produci ng evi dence that the decisions it made with regard to hiring
and retaining Jenkins would not have been made absent deliberate
indifference to an “obvious consequence” that he would use
excessive force. Id. Arrington has failed to produce any such
evi dence.

The only evidence to support the predictability of simlar
acts by Jenkins are the paniels all egations thensel ves.'* The court
takes judicial notice of the fact that nobst clains of excessive
force against a police officer are decided in favor of the officer,

whet her the clains are frivolous or not. The court al so takes

""'To the extent Arri ngton relies on the Gadsden police department internal
affairs investigations of Jenkins, the court cannot allow an inference of
del i berate indi fference based on those unsubstanti ated all egations, particularly
where there i s no evidence regarding the subject matter of those investigations.
See Brooks v. Scheib, 813 F.2d 1191, 1195 (llth Cir. 1987).

15
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judicial notice of the fact that the jury verdict in Daniels
preceded the i ncident invol ving Jenkins and Arrington by only three
days. The court has scoured the record to see if Arrington has
offered any proof that Rainbow Cty or Alexander actually knew
about the Daniels verdict before the Arrington incident.' A good
argunent could be made that a nunicipality with actual know edge
that one of its police officers has been found by a jury to have
used excessive force in nmaking an arrest while earlier enployed by
anot her mnunicipality would be obligated to suspend that officer.
But when? Three days |later or three hours |later? The question, of
course, involves a consideration of the anount of reaction tine the
muni cipality nust be allowed before its inaction could be
characterized as deliberately indifferent. Here, there is no
evi dence that Rainbow City was even aware of the Daniels verdi ct
before the Arrington incident. Such a crucial fact cannot be |eft
to specul ation or conjecture. This |leaves the court with only the
guestion of the extent to which Alexander was obligated to
i nvestigate Jenkins before hiring him and the extent of the
obligation to react to the nere pendency of an excessive force case
agai nst Jenkins. Moreover, other undi sputed evi dence denonstrates
that, followi ng the pDaniels incident in 2000, until Arrington was

arrested in 2003, no significant conplaint was nade regarding

2 Arri ngton does argue that Rainbow City was “on notice” of the verdict,

a proposition with which Rainbow City strangely appears to agree. Nonethel ess,
Arrington must come forward with evidence that Rainbow City was aware of the
verdict, and not merely rely on the verdict being a matter of public record as
establ i shing Rainbow City’'s obligation to remove Jenkins from duty.

16
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Jenki ns’ conduct as an officer. Based on this limted evidence,
even if a jury could find Rainbow City guilty of negligence it
coul d not reasonably concl ude that Rai nbow City caused Arrington to
be subjected to the use of excessive force.*® See Brown, 520 U.S.
at 414, 117 S.C. at 1393; Young v. City of Providence, __ F.3d __,
2005 W 826073 (1t Cir. April 11, 2005), *20 (holding that
procedures involved in reviewmng officer’s application were not
“sufficiently inadequate to raise a jury question” as tothecity’'s
“deliberate indifference”).

There is no evidence of a pattern and practice by Rainbow City
not to properly screen applicants for police officer positions. |If
the severe constraints 8§ 1983 pl aces upon nmunicipal liability were
not in place, a jury mght conclude that Rai nbow City and Al exander
shoul d have further investigated the allegations that Jenkins had
assaulted a young man during an arrest, or that Rainbow GCty’s
screening policy was inadequate. Hi ndsight is a great teacher.
However, a jury’s disapproval of the decisions reached by Rai nbow
City, or of the procedures it used, does not keep Arrington’s claim
fromfailing for a lack of evidence fromwhich the jury could infer
that Rainbow City was “deliberately indifferent,” or in other
words, that it could not have hired or retained Jenkins as an
of ficer wit hout havi ng consci ously di sregarded an obvi ous ri sk t hat

he woul d use excessive force. To hold otherw se woul d be to expose

B\whet her the claimis based on the si ngle hiring and retention decisions
or the general policies of Rainbow City, this conclusion applies with equal
force.

17
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a nunicipality that enploys a “one tinme” alleged bad actor to
liability for his future bad acts, so long as the type of
constitutional tort he is subsequently accused of commtting is
simlar to the earlier act. As interpreted by the Suprene Court,
8§ 1983 does not inpose such liability or provide a vehicle for
second guessing any but the nost clearly callous and indifferent
hiring and retention policy decisions made by nunicipalities. See
Brooks, 813 F. 2d at 1194 (refusing to “nmandate a policy which would
require that prior conplaints always be exam ned”).

Supervisory Liability d ai ne Agai nst Al exander

Al exander, in his individual capacity, asserts qualified
immunity as a defense. The court agrees that Arrington has failed
to establish that Al exander violated clearly established |aw. The
cases Arrington cites regarding a citizen's right to oppose an
unl awful arrest are inapposite. Sinply put, Arrington’s right to
resist his arrest by Jenkins has nothing to do with establishing
that a reasonabl e person in Al exander’s position would have known
that hiring and retaining Jenkins infringed upon constitutiona
rights. See Gold v. City of Miami, 121 F.3d 1442, 1447 (11" Cir.

1997); McKinney v. DeKalb County, Ga., 997 F.2d 1440, 1443 (11'"

4 one particul arly egregi ous post-Brown case in which the Eleventh Circuit
hel d that there was sufficient evidence to support a jury finding of deliberate
indifference illustrates the point. See Griffin v. City of Opa-Locka, 261 F.3d
1295, 1312 (11'" Cir. 2001) (upholding jury's conclusion that nunicipality had
policy or custom of ignoring or tolerating gross sexual harassment where
comm ssioners and mayor were well aware of tortfeasor enployee’'s extensive
hi story of sexually i nappropriate behavior). Unlike Griffin, this is not a case
where the allegedly rogue empl oyee’s denonstrated propensity for a particular
type of m sconduct virtually compels the conclusion that he should not have
received or retained a particular job.
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Cr. 1993). Def endants’ nmotion is due to be granted as to
Arrington’s cl ai magai nst Al exander in his individual capacity.

Due Process d ains

Arrington has wholly failed to support his purported
procedural and/or substantive due process clai nms. Excessive force,
whet her a plaintiff characterizes that force as puni shnment or not,
is prohibited by the Fourth Amendnent in relation to arrests
Arrington has provided no authority for the conclusion that the
injuries he suffered due to Jenkins’ alleged use of excessive force
occurred after he had becone a pretrial detainee. The fact that
some of those injuries occurred nonents after he was placed in
handcuffs does not |ogically nmake hima detai nee protected by the
Due Process Clause instead of by the Fourth Amendnment. The due
process clainms are therefore duplicative, and defendants’ notion
for summary judgnment is due to be granted as to them See Ortega
v. Schramm, 922 F.2d 684, 694 (11'" Cir. 1991); Carr v. Tatangelo
338 F.3d 1259, 1267 n. 15 (11" Gr. 2003).

Fi fth Anendnent Taki ngs and Conversion d ai ns

Summary judgnent is likewwse due to be granted as to
Arrington’s purported Fifth Arendnent takings claimand as to his
conversion cl ai magai nst Rai nbow City and Al exander. Even if there
was an unlawful taking, Rainbow City is entitled to summary
judgnment on the Fifth Amendnent claim because Arrington has not
identified an official policy or customthat caused the taking of

the filmfrom and damage to his canmera. Mdreover, Arrington has
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utterly failed to answer defendants’ argunent that a single
unaut hori zed wongful act by a police officer does not giveriseto
a Fifth amendnment takings claim He has made no effort to explain
how t he al |l eged theft of his filmand damage to his canmera supports
a clai mthat Jenkins, acting under color of state | aw, violated the
Fifth Amendnment injunction that private property shall not “be
taken for public use W thout just compensation.” U S. Const.
amend. V (enphasis supplied). This court declines the invitation
to conjure up such a claim for Arrington, and wll grant
defendants’ notion for summary judgnent as to the takings claim
accordi ngly.

As for the state |aw conversion claim against Rainbow City,
the |l aw of Al abama provides that a nunicipality is not liable for
the intentional torts of its officers or agents, in this case the
of ficer or officers who allegedly stole the filmfromand danaged
Arrington’ s canera. See Altmayer v. City of Daphne, 613 So.2d 366,
369 (Ala. 1993); Scott v. City of Mountain Brook, 602 So.2d 893,
894-95 (Ala. 1992). The conplaint does not appear to contain a
conversion claim against Al exander. To the extent Arrington
attenpts to charge Al exander with conversion, the evidence utterly
fails to support such a claim Material issues of fact prevent the
entry of judgnent for Jenkins on the conversion claim but he, |ike
Al exander and Rainbow City, is entitled to summary judgnent on the

§ 1983 takings claim
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Cd ai n8 Agai nst Jenki ns

Genui ne issues of material fact exist precluding an entry of
summary judgnent for Jenkins on the 8 1983 excessive force claim
or on the state |law clains of assault and battery, false arrest,
fal se i nprisonment, malicious prosecution, and conversion. View ng
the facts in the light nost favorable to Arrington, the evidence
denonstrates that Jenkins physically overtook, battered, and
arrested Arrington without a subjectively or objectively reasonabl e
basis for his actions. There is a genuine issue as to whether
Jenkins actually thought Arrington’s camera was a gun with a | aser
sight. Jenkins and his fellowofficers testify that they believed
the canmera was a gun, but an equally plausible explanation, also
supported by evidence, is that Jenkins and the other officers were
angered by Arrington’s lawful return to the general area of the
search and by his taking pictures, and decided to do sonething
about it. Jenkins cannot be heard to argue that anger alone
constitutes a reasonabl e basis for an arrest or for an acconpanyi ng
use of force. Jenkins’ argunent that he is due peace officer
i munity under Alabanma law is not viable on summary judgnent
because, based on the evidence, a jury could conclude that Jenkins
acted in a way that abrogates such imunity. See Ex parte Cranman,

792 So.2d 392, 405 (Ala. 2000).
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Conclusion
For the foregoing reasons, the court will grant defendants’
nmotion in part and deny it in part by separate order.

DONE t his 19'" day of May, 2005.

it (1Y

WLLIAM M ACKER, JR __
UNI TED STATES DI STRI CT JUDGE
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