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1990—Pub. L. 101-311, title I, §106(b), June 25, 1990, 104
Stat. 268, added item 560.

1986—Pub. L. 99-554, title II, §283(q), Oct. 27, 1986, 100
Stat. 3118, amended items 557 to 559 generally, sub-
stituting ‘‘interests in, and abandonment or other dis-
position of grain assets” for ‘‘in and disposition of
grain’’ in item 557.

1984—Pub. L. 98-353, title III, §§352(b), 396(b), 470(b),
July 10, 1984, 98 Stat. 361, 366, 380, added items 557, 558,
and 559.

1982—Pub. L. 97-222, §6(b), July 27, 1982, 96 Stat. 237,
added items 555 and 556.

SUBCHAPTER I-CREDITORS AND CLAIMS
§501. Filing of proofs of claims or interests

(a) A creditor or an indenture trustee may file
a proof of claim. An equity security holder may
file a proof of interest.

(b) If a creditor does not timely file a proof of
such creditor’s claim, an entity that is liable to
such creditor with the debtor, or that has se-
cured such creditor, may file a proof of such
claim.

(c) If a creditor does not timely file a proof of
such creditor’s claim, the debtor or the trustee
may file a proof of such claim.

(d) A claim of a kind specified in section
502(e)(2), 502(f), 502(g), 502(h) or 502(i) of this title
may be filed under subsection (a), (b), or (c) of
this section the same as if such claim were a
claim against the debtor and had arisen before
the date of the filing of the petition.

(e) A claim arising from the liability of a debt-
or for fuel use tax assessed consistent with the
requirements of section 31705 of title 49 may be
filed by the base jurisdiction designated pursu-
ant to the International Fuel Tax Agreement (as
defined in section 31701 of title 49) and, if so
filed, shall be allowed as a single claim.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2578; Pub. L.
98-353, title III, §444, July 10, 1984, 98 Stat. 373;
Pub. L. 109-8, title VII, §702, Apr. 20, 2005, 119
Stat. 125; Pub. L. 116-260, div. FF, title X,
§1001(d)(1), (3)(A), Dec. 27, 2020, 134 Stat. 3217,
3218.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

The House amendment adopts section 501(b) of the
Senate amendment leaving the Rules of Bankruptcy
Procedure free to determine where a proof of claim
must be filed.

Section 501(c) expands language contained in section
501(c) of the House bill and Senate amendment to per-
mit the debtor to file a proof of claim if a creditor does
not timely file a proof of the creditor’s claim in a case
under title 11.

The House amendment deletes section 501(e) of the
Senate amendment as a matter to be left to the rules
of bankruptcy procedure. It is anticipated that the
rules will enable governmental units, like other credi-
tors, to have a reasonable time to file proofs of claim
in bankruptcy cases.

For purposes of section 501, a proof of ‘“‘interest’ in-
cludes the interest of a general or limited partner in a
partnership, the interest of a proprietor in a sole pro-
prietorship, or the interest of a common or preferred
stockholder in a corporation.

SENATE REPORT NO. 95-989

This section governs the means by which creditors
and equity security holders present their claims or in-
terests to the court. Subsection (a) permits a creditor
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to file a proof of claim or interest. An indenture trustee
representing creditors may file a proof of claim on be-
half of the creditors he represents.

This subsection is permissive only, and does not re-
quire filing of a proof of claim by any creditor. It per-
mits filing where some purpose would be served, such
as where a claim that appears on a list filed under pro-
posed 11 U.S.C. 924 or 1111 was incorrectly stated or list-
ed as disputed, contingent, or unliquidated, where a
creditor with a lien is undersecured and asserts a claim
for the balance of the debt owed him (his unsecured
claim, as determined under proposed 11 U.S.C. 506(a)),
or in a liquidation case where there will be a distribu-
tion of assets to the holders of allowed claims. In other
instances, such as in no-asset liquidation cases, in situ-
ations where a secured creditor does not assert any
claim against the estate and a determination of his
claim is not made under proposed 11 U.S.C. 506, or in
situations where the claim asserted would be subordi-
nated and the creditor would not recover from the es-
tate in any event, filing of a proof of claim may simply
not be necessary. The Rules of Bankruptcy Procedure
and practice under the law will guide creditors as to
when filing is necessary and when it may be dispensed
with. In general, however, unless a claim is listed in a
chapter 9 or chapter 11 case and allowed as a result of
the list, a proof of claim will be a prerequisite to allow-
ance for unsecured claims, including priority claims
and the unsecured portion of a claim asserted by the
holder of a lien.

The Rules of Bankruptcy Procedure will set the time
limits, the form, and the procedure for filing, which
will determine whether claims are timely or tardily
filed. The rules governing time limits for filing proofs
of claims will continue to apply under section 405(d) of
the bill. These provide a 6-month-bar date for the filing
of tax claims.

Subsection (b) permits a codebtor, surety, or guar-
antor to file a proof of claim on behalf of the creditor
to which he is liable if the creditor does not timely file
a proof of claim.

In liquidation and individual repayment plan cases,
the trustee or the debtor may file a proof of claim
under subsection (c) if the creditor does not timely file.
The purpose of this subsection is mainly to protect the
debtor if the creditor’s claim is nondischargeable. If
the creditor does not file, there would be no distribu-
tion on the claim, and the debtor would have a greater
debt to repay after the case is closed than if the claim
were paid in part or in full in the case or under the
plan.

Subsection (d) governs the filing of claims of the kind
specified in subsections (f), (g), (h), (i), or (j) of proposed
11 U.S.C. 502. The separation of this provision from the
other claim-filing provisions in this section is intended
to indicate that claims of the kind specified, which do
not become fixed or do not arise until after the com-
mencement of the case, must be treated differently for
filing purposes such as the bar date for filing claims.
The rules will provide for later filing of claims of these
kinds.

Subsection (e) gives governmental units (including
tax authorities) at least six months following the date
for the first meeting of creditors in a chapter 7 or chap-
ter 13 case within which to file proof of claims.

Editorial Notes
AMENDMENTS

2020—Subsec. (f). Pub. L. 116-260, §1001(d)(3)(A), struck
out subsec. (f) which related to CARES forbearance
claims.

Pub. L. 116-260, §1001(d)(1), added subsec. (f).

2005—Subsec. (e). Pub. L. 109-8 added subsec. (e).

1984—Subsec. (d). Pub. L. 98-353 inserted ‘502(e)(2),”.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, §1001(d)(3), Dec. 27,
2020, 134 Stat. 3218, provided that the amendment made
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by section 1001(d)(3)(A) is effective on the date that is
1 year after Dec. 27, 2020.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

CHILD SUPPORT CREDITORS OR THEIR
REPRESENTATIVES; APPEARANCE BEFORE COURT

Pub. L. 103-394, title III, §304(g), Oct. 22, 1994, 108 Stat.
4134, provided that: ‘‘Child support creditors or their
representatives shall be permitted to appear and inter-
vene without charge, and without meeting any special
local court rule requirement for attorney appearances,
in any bankruptcy case or proceeding in any bank-
ruptcy court or district court of the United States if
such creditors or representatives file a form in such
court that contains information detailing the child
support debt, its status, and other characteristics.”

§502. Allowance of claims or interests

(a) A claim or interest, proof of which is filed
under section 501 of this title, is deemed al-
lowed, unless a party in interest, including a
creditor of a general partner in a partnership
that is a debtor in a case under chapter 7 of this
title, objects.

(b) Except as provided in subsections (e)(2), (),
(g), (h) and (i) of this section, if such objection
to a claim is made, the court, after notice and a
hearing, shall determine the amount of such
claim in lawful currency of the United States as
of the date of the filing of the petition, and shall
allow such claim in such amount, except to the
extent that—

(1) such claim is unenforceable against the
debtor and property of the debtor, under any
agreement or applicable law for a reason other
than because such claim is contingent or
unmatured;

(2) such claim is for unmatured interest;

(3) if such claim is for a tax assessed against
property of the estate, such claim exceeds the
value of the interest of the estate in such
property;

(4) if such claim is for services of an insider
or attorney of the debtor, such claim exceeds
the reasonable value of such services;

(6) such claim is for a debt that is
unmatured on the date of the filing of the pe-
tition and that is excepted from discharge
under section 523(a)(5) of this title;

(6) if such claim is the claim of a lessor for
damages resulting from the termination of a
lease of real property, such claim exceeds—

(A) the rent reserved by such lease, with-
out acceleration, for the greater of one year,
or 15 percent, not to exceed three years, of
the remaining term of such lease, following
the earlier of—

(i) the date of the filing of the petition;
and

(ii) the date on which such lessor repos-
sessed, or the lessee surrendered, the
leased property; plus
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(B) any unpaid rent due under such lease,
without acceleration, on the earlier of such
dates;

(7) if such claim is the claim of an employee
for damages resulting from the termination of
an employment contract, such claim exceeds—

(A) the compensation provided by such
contract, without acceleration, for one year
following the earlier of—

(i) the date of the filing of the petition;
or

(ii) the date on which the employer di-
rected the employee to terminate, or such
employee terminated, performance under
such contract; plus

(B) any unpaid compensation due under
such contract, without acceleration, on the
earlier of such dates;

(8) such claim results from a reduction, due
to late payment, in the amount of an other-
wise applicable credit available to the debtor
in connection with an employment tax on
wages, salaries, or commissions earned from
the debtor; or

(9) proof of such claim is not timely filed, ex-
cept to the extent tardily filed as permitted
under paragraph (1), (2), or (3) of section 726(a)
or under the Federal Rules of Bankruptcy Pro-
cedure, except that—

(A) a claim of a governmental unit shall be
timely filed if it is filed before 180 days after
the date of the order for relief or such later
time as the Federal Rules of Bankruptcy
Procedure may provide; and

(B) in a case under chapter 13, a claim of
a governmental unit for a tax with respect
to a return filed under section 1308 shall be
timely if the claim is filed on or before the
date that is 60 days after the date on which
such return was filed as required.

(c) There shall be estimated for purpose of al-
lowance under this section—

(1) any contingent or unliquidated claim, the
fixing or liquidation of which, as the case may
be, would unduly delay the administration of
the case; or

(2) any right to payment arising from a right
to an equitable remedy for breach of perform-
ance.

(d) Notwithstanding subsections (a) and (b) of
this section, the court shall disallow any claim
of any entity from which property is recoverable
under section 542, 543, 550, or 553 of this title or
that is a transferee of a transfer avoidable under
section 522(f), 522(h), 544, 545, 547, 548, 549, or
724(a) of this title, unless such entity or trans-
feree has paid the amount, or turned over any
such property, for which such entity or trans-
feree is liable under section 522(i), 542, 543, 550, or
563 of this title.

(e)(1) Notwithstanding subsections (a), (b), and
(c) of this section and paragraph (2) of this sub-
section, the court shall disallow any claim for
reimbursement or contribution of an entity that
is liable with the debtor on or has secured the
claim of a creditor, to the extent that—

(A) such creditor’s claim against the estate
is disallowed;

(B) such claim for reimbursement or con-
tribution is contingent as of the time of allow-
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ance or disallowance of such claim for reim-
bursement or contribution; or

(C) such entity asserts a right of subrogation
to the rights of such creditor under section 509
of this title.

(2) A claim for reimbursement or contribution
of such an entity that becomes fixed after the
commencement of the case shall be determined,
and shall be allowed under subsection (a), (b), or
(c) of this section, or disallowed under sub-
section (d) of this section, the same as if such
claim had become fixed before the date of the
filing of the petition.

(f) In an involuntary case, a claim arising in
the ordinary course of the debtor’s business or
financial affairs after the commencement of the
case but before the earlier of the appointment of
a trustee and the order for relief shall be deter-
mined as of the date such claim arises, and shall
be allowed under subsection (a), (b), or (c) of this
section or disallowed under subsection (d) or (e)
of this section, the same as if such claim had
arisen before the date of the filing of the peti-
tion.

(2)(1) A claim arising from the rejection, under
section 365 of this title or under a plan under
chapter 9, 11, 12, or 13 of this title, of an execu-
tory contract or unexpired lease of the debtor
that has not been assumed shall be determined,
and shall be allowed under subsection (a), (b), or
(c) of this section or disallowed under subsection
(d) or (e) of this section, the same as if such
claim had arisen before the date of the filing of
the petition.

(2) A claim for damages calculated in accord-
ance with section 562 shall be allowed under sub-
section (a), (b), or (c), or disallowed under sub-
section (d) or (e), as if such claim had arisen be-
fore the date of the filing of the petition.

(h) A claim arising from the recovery of prop-
erty under section 522, 550, or 553 of this title
shall be determined, and shall be allowed under
subsection (a), (b), or (c) of this section, or dis-
allowed under subsection (d) or (e) of this sec-
tion, the same as if such claim had arisen before
the date of the filing of the petition.

(i) A claim that does not arise until after the
commencement of the case for a tax entitled to
priority under section 507(a)(8) of this title shall
be determined, and shall be allowed under sub-
section (a), (b), or (c) of this section, or dis-
allowed under subsection (d) or (e) of this sec-
tion, the same as if such claim had arisen before
the date of the filing of the petition.

(j) A claim that has been allowed or disallowed
may be reconsidered for cause. A reconsidered
claim may be allowed or disallowed according to
the equities of the case. Reconsideration of a
claim under this subsection does not affect the
validity of any payment or transfer from the es-
tate made to a holder of an allowed claim on ac-
count of such allowed claim that is not reconsid-
ered, but if a reconsidered claim is allowed and
is of the same class as such holder’s claim, such
holder may not receive any additional payment
or transfer from the estate on account of such
holder’s allowed claim until the holder of such
reconsidered and allowed claim receives pay-
ment on account of such claim proportionate in
value to that already received by such other
holder. This subsection does not alter or modify
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the trustee’s right to recover from a creditor
any excess payment or transfer made to such
creditor.

(k)(1) The court, on the motion of the debtor
and after a hearing, may reduce a claim filed
under this section based in whole on an unse-
cured consumer debt by not more than 20 per-
cent of the claim, if—

(A) the claim was filed by a creditor who un-
reasonably refused to negotiate a reasonable
alternative repayment schedule proposed on
behalf of the debtor by an approved nonprofit
budget and credit counseling agency described
in section 111;

(B) the offer of the debtor under subpara-
graph (A)—

(i) was made at least 60 days before the
date of the filing of the petition; and

(ii) provided for payment of at least 60 per-
cent of the amount of the debt over a period
not to exceed the repayment period of the
loan, or a reasonable extension thereof; and

(C) no part of the debt under the alternative
repayment schedule is nondischargeable.

(2) The debtor shall have the burden of prov-
ing, by clear and convincing evidence, that—
(A) the creditor unreasonably refused to con-
sider the debtor’s proposal; and
(B) the proposed alternative repayment
schedule was made prior to expiration of the
60-day period specified in paragraph (1)(B)(@i).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2579; Pub. L.
98-353, title III, §445, July 10, 1984, 98 Stat. 373;
Pub. L. 99-554, title II, §§257(j), 283(f), Oct. 27,
1986, 100 Stat. 3115, 3117; Pub. L. 103-394, title II,
§213(a), title III, §304(h)(1), Oct. 22, 1994, 108 Stat.
4125, 4134; Pub. L. 109-8, title II, §201(a), title VII,
§716(d), title IX, §910(b), Apr. 20, 2005, 119 Stat.
42, 130, 184; Pub. L. 116-260, div. FF, title X,
§1001(d)(2), (3)(B), Dec. 27, 2020, 134 Stat. 3218.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

The House amendment adopts a compromise position
in section 502(a) between H.R. 8200, as passed by the
House, and the Senate amendment. Section 502(a) has
been modified to make clear that a party in interest in-
cludes a creditor of a partner in a partnership that is
a debtor under chapter 7. Since the trustee of the part-
nership is given an absolute claim against the estate of
each general partner under section 723(c), creditors of
the partner must have standing to object to claims
against the partnership at the partnership level be-
cause no opportunity will be afforded at the partner’s
level for such objection.

The House amendment contains a provision in sec-
tion 502(b)(1) that requires disallowance of a claim to
the extent that such claim is unenforceable against the
debtor and unenforceable against property of the debt-
or. This is intended to result in the disallowance of any
claim for deficiency by an undersecured creditor on a
non-recourse loan or under a State antideficiency law,
special provision for which is made in section 1111,
since neither the debtor personally, nor the property of
the debtor is liable for such a deficiency. Similarly
claims for usurious interest or which could be barred
by an agreement between the creditor and the debtor
would be disallowed.

Section 502(b)(7)(A) represents a compromise between
the House bill and the Senate amendment. The House
amendment takes the provision in H.R. 8200 as passed
by the House of Representatives but increases the per-
centage from 10 to 15 percent.
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As used in section 502(b)(7), the phrase ‘‘lease of real
property’’ applies only to a ‘‘true’” or ‘‘bona fide’’ lease
and does not apply to financing leases of real property
or interests therein, or to leases of such property which
are intended as security.

Historically, the limitation on allowable claims of
lessors of real property was based on two consider-
ations. First, the amount of the lessor’s damages on
breach of a real estate lease was considered contingent
and difficult to prove. Partly for this reason, claims of
a lessor of real estate were not provable prior to the
1934 amendments, to the Bankruptcy Act [former title
11]. Second, in a true lease of real property, the lessor
retains all risks and benefits as to the value of the real
estate at the termination of the lease. Historically, it
was, therefore, considered equitable to limit the claims
of real estate lessor.

However, these considerations are not present in
“‘lease financing’’ transactions where, in substance, the
‘“‘lease’ involves a sale of the real estate and the rental
payments are in substance the payment of principal
and interest on a secured loan or sale. In a financing
lease the lessor is essentially a secured or unsecured
creditor (depending upon whether his interest is per-
fected or not) of the debtor, and the lessor’s claim
should not be subject to the 502(b)(7) limitation. Fi-
nancing ‘‘leases’ are in substance installment sales or
loans. The ‘‘lessors’ are essentially sellers or lenders
and should be treated as such for purposes of the bank-
ruptcy law.

Whether a ‘“‘lease’ is true or bona fide lease or, in the
alternative a financing ‘‘lease’ or a lease intended as
security, depends upon the circumstances of each case.
The distinction between a true lease and a financing
transaction is based upon the economic substance of
the transaction and not, for example, upon the locus of
title, the form of the transaction or the fact that the
transaction is denominated as a ‘‘lease.”” The fact that
the lessee, upon compliance with the terms of the lease,
becomes or has the option to become the owner of the
leased property for no additional consideration or for
nominal consideration indicates that the transaction is
a financing lease or lease intended as security. In such
cases, the lessor has no substantial interest in the
leased property at the expiration of the lease term. In
addition, the fact that the lessee assumes and dis-
charges substantially all the risks and obligations ordi-
narily attributed to the outright ownership of the prop-
erty is more indicative of a financing transaction than
of a true lease. The rental payments in such cases are
in substance payments of principal and interest either
on a loan secured by the leased real property or on the
purchase of the leased real property. See, e.g., Finan-
cial Accounting Standards Board Statement No. 13 and
SEC Reg. S-X, 17 C.F.R. sec. 210.3-16(q) (1977); cf. First
National Bank of Chicago v. Irving Trust Co., 74 F.2d 263
(2nd Cir. 1934); and Albenda and Lief, ‘“‘Net Lease Fi-
nancing Transactions Under the Proposed Bankruptcy
Act of 1973, 30 Business Lawyer, 713 (1975).

Section 502(c) of the House amendment presents a
compromise between similar provisions contained in
the House bill and the Senate amendment. The com-
promise language is consistent with an amendment to
the definition of ‘‘claim” in section 104(4)(B) of the
House amendment and requires estimation of any right
to an equitable remedy for breach of performance if
such breach gives rise to a right to payment. To the ex-
tent language in the House and Senate reports indicate
otherwise, such language is expressly overruled.

Section 502(e) of the House amendment contains lan-
guage modifying a similar section in the House bill and
Senate amendment. Section 502(e)(1) states the general
rule requiring the court to disallow any claim for reim-
bursement or contribution of an entity that is liable
with the debtor on, or that has secured, the claim of a
creditor to any extent that the creditor’s claim against
the estate is disallowed. This adopts a policy that a
surety’s claim for reimbursement or contribution is en-
titled to no better status than the claim of the creditor
assured by such surety. Section 502(e)(1)(B) alter-

TITLE 11—BANKRUPTCY

Page 106

natively disallows any claim for reimbursement or con-
tribution by a surety to the extent such claim is con-
tingent as of the time of allowance. Section 502(e)(2) is
clear that to the extent a claim for reimbursement or
contribution becomes fixed after the commencement of
the case that it is to be considered a prepetition claim
for purposes of allowance. The combined effect of sec-
tions 502(e)(1)(B) and 502(e)(2) is that a surety or co-
debtor is generally permitted a claim for reimburse-
ment or contribution to the extent the surety or co-
debtor has paid the assured party at the time of allow-
ance. Section 502(e)(1)(C) alternatively indicates that a
claim for reimbursement or contribution of a surety or
codebtor is disallowed to the extent the surety or co-
debtor requests subrogation under section 509 with re-
spect to the rights of the assured party. Thus, the sur-
ety or codebtor has a choice; to the extent a claim for
contribution or reimbursement would be advantageous,
such as in the case where such a claim is secured, a sur-
ety or codebtor may opt for reimbursement or con-
tribution under section 502(e). On the other hand, to the
extent the claim for such surety or codebtor by way of
subrogation is more advantageous, such as where such
claim is secured, the surety may elect subrogation
under section 509.

The section changes current law by making the elec-
tion identical in all other respects. To the extent a
creditor’s claim is satisfied by a surety or codebtor,
other creditors should not benefit by the surety’s in-
ability to file a claim against the estate merely be-
cause such surety or codebtor has failed to pay such
creditor’s claim in full. On the other hand, to the ex-
tent the creditor’s claim against the estate is otherwise
disallowed, the surety or codebtor should not be enti-
tled to increased rights by way of reimbursement or
contribution, to the detriment of competing claims of
other unsecured creditors, than would be realized by
way of subrogation.

While the foregoing scheme is equitable with respect
to other unsecured creditors of the debtor, it is desir-
able to preserve present law to the extent that a surety
or codebtor is not permitted to compete with the cred-
itor he has assured until the assured party’s claim has
paid in full. Accordingly, section 509(c) of the House
amendment subordinates both a claim by way of sub-
rogation or a claim for reimbursement or contribution
of a surety or codebtor to the claim of the assured
party until the assured party’s claim is paid in full.

Section 502(h) of the House amendment expands simi-
lar provisions contained in the House bill and the Sen-
ate amendment to indicate that any claim arising from
the recovery of property under section 522(i), 550, or 553
shall be determined as though it were a prepetition
claim.

Section 502(i) of the House amendment adopts a pro-
vision contained in section 502(j) of H.R. 8200 as passed
by the House but that was not contained in the Senate
amendment.

Section 502(i) of H.R. 8200 as passed by the House, but
was not included in the Senate amendment, is deleted
as a matter to be left to the bankruptcy tax bill next
year.

The House amendment deletes section 502(i) of the
Senate bill but adopts the policy of that section to a
limited extent for confirmation of a plan of reorganiza-
tion in section 1111(b) of the House amendment.

Section 502(j) of the House amendment is new. The
provision codifies section 57k of the Bankruptcy Act
[section 93(k) of former title 11].

Allowance of Claims or Interest: The House amend-
ment adopts section 502(b)(9) of the House bill which
disallows any tax claim resulting from a reduction of
the Federal Unemployment Tax Act (FUTA) credit
(sec. 3302 of the Internal Revenue Code [26 U.S.C. 3302])
on account of a tardy contribution to a State unem-
ployment fund if the contribution is attributable to
ways or other compensation paid by the debtor before
bankruptcy. The Senate amendment allowed this re-
duction, but would have subordinated it to other claims
in the distribution of the estate’s assets by treating it
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as a punitive (nonpecuniary loss) penalty. The House
amendment would also not bar reduction of the FUTA
credit on account of a trustee’s late payment of a con-
tribution to a State unemployment fund if the con-
tribution was attributable to a trustee’s payment of
compensation earned from the estate.

Section 511 of the Senate amendment is deleted. Its
substance is adopted in section 502(b)(9) of the House
amendment which reflects an identical provision con-
tained in H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989

A proof of claim or interest is prima facie evidence of
the claim or interest. Thus, it is allowed under sub-
section (a) unless a party in interest objects. The rules
and case law will determine who is a party in interest
for purposes of objection to allowance. The case law is
well developed on this subject today. As a result of the
change in the liability of a general partner’s estate for
the debts of this partnership, see proposed 11 U.S.C. 723,
the category of persons that are parties in interest in
the partnership case will be expanded to include a cred-
itor of a partner against whose estate the trustee of the
partnership estate may proceed under proposed 11
U.S.C. 723(c).

Subsection (b) prescribes the grounds on which a
claim may be disallowed. The court will apply these
standards if there is an objection to a proof of claim.
The burden of proof on the issue of allowance is left to
the Rules of Bankruptcy Procedure. Under the current
chapter XIII rules, a creditor is required to prove that
his claim is free from usury, rule 13-301. It is expected
that the rules will make similar provision for both lig-
uidation and individual repayment plan cases. See
Bankruptcy Act §656(b) [section 1056(b) of former title
11]; H.R. 31, 94th Cong., 1st sess., sec. 6-104(a) (1975).

Paragraph (1) requires disallowance if the claim is
unenforceable against the debtor for any reason (such
as usury, unconscionability, or failure of consideration)
other than because it is contingent or unmatured. All
such contingent or unmatured claims are to be lig-
uidated by the bankruptcy court in order to afford the
debtor complete bankruptcy relief; these claims are
generally not provable under present law.

Paragraph (2) requires disallowance to the extent
that the claim is for unmatured interest as of the date
of the petition. Whether interest is matured or
unmatured on the date of bankruptcy is to be deter-
mined without reference to any ipso facto or bank-
ruptcy clause in the agreement creating the claim. In-
terest disallowed wunder this paragraph includes
postpetition interest that is not yet due and payable,
and any portion of prepaid interest that represents an
original discounting of the claim, yet that would not
have been earned on the date of bankruptcy. For exam-
ple, a claim on a $1,000 note issued the day before bank-
ruptcy would only be allowed to the extent of the cash
actually advanced. If the original discount was 10 per-
cent so that the cash advanced was only $900, then not-
withstanding the face amount of note, only $900 would
be allowed. If $900 was advanced under the note some
time before bankruptcy, the interest component of the
note would have to be prorated and disallowed to the
extent it was for interest after the commencement of
the case.

Section 502(b) thus contains two principles of present
law. First, interest stops accruing at the date of the fil-
ing of the petition, because any claim for unmatured
interest is disallowed under this paragraph. Second,
bankruptcy operates as the acceleration of the prin-
cipal amount of all claims against the debtor. One
unarticulated reason for this is that the discounting
factor for claims after the commencement of the case
is equivalent to contractual interest rate on the claim.
Thus, this paragraph does not cause disallowance of
claims that have not been discounted to a present value
because of the irrebuttable presumption that the dis-
counting rate and the contractual interest rate (even a
zero interest rate) are equivalent.

Paragraph (3) requires disallowance of a claim to the
extent that the creditor may offset the claim against a
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debt owing to the debtor. This will prevent double re-
covery, and permit the claim to be filed only for the
balance due. This follows section 68 of the Bankruptcy
Act [section 108 of former title 11].

Paragraph (4) requires disallowance of a property tax
claim to the extent that the tax due exceeds the value
of the property. This too follows current law to the ex-
tent the property tax is ad valorem.

Paragraph (5) prevents overreaching by the debtor’s
attorneys and concealing of assets by debtors. It per-
mits the court to examine the claim of a debtor’s attor-
ney independently of any other provision of this sub-
section, and to disallow it to the extent that it exceeds
the reasonable value of the attorneys’ services.

Postpetition alimony, maintenance or support claims
are disallowed under paragraph (6). They are to be paid
from the debtor’s postpetition property, because the
claims are nondischargeable.

Paragraph (7), derived from current law, limits the
damages allowable to a landlord of the debtor. The his-
tory of this provision is set out at length in Oldden v.
Tonto Realty Co., 143 F.2d 916 (2d Cir. 1944). It is designed
to compensate the landlord for his loss while not per-
mitting a claim so large (based on a long-term lease) as
to prevent other general unsecured creditors from re-
covering a dividend from the estate. The damages a
landlord may assert from termination of a lease are
limited to the rent reserved for the greater of one year
or ten percent of the remaining lease term, not to ex-
ceed three years, after the earlier of the date of the fil-
ing of the petition and the date of surrender or repos-
session in a chapter 7 case and 3 years lease payments
in a chapter 9, 11, or 13 case. The sliding scale formula
for chapter 7 cases is new and designed to protect the
long-term lessor. This subsection does not apply to
limit administrative expense claims for use of the
leased premises to which the landlord is otherwise enti-
tled.

This paragraph will not overrule Oldden, or the prop-
osition for which it has been read to stand: To the ex-
tent that a landlord has a security deposit in excess of
the amount of his claim allowed under this paragraph,
the excess comes into the estate. Moreover, his allowed
claim is for his total damages, as limited by this para-
graph. By virtue of proposed 11 U.S.C. 506(a) and 506(d),
the claim will be divided into a secured portion and an
unsecured portion in those cases in which the deposit
that the landlord holds is less than his damages. As
under Oldden, he will not be permitted to offset his ac-
tual damages against his security deposit and then
claim for the balance under this paragraph. Rather, his
security deposit will be applied in satisfaction of the
claim that is allowed under this paragraph.

As used in section 502(b)(7), the phrase ‘‘lease of real
property’’ applies only to a ‘‘true’ or ‘‘bona fide’’ lease
and does not apply to financing leases of real property
or interests therein, or to leases of such property which
are intended as security.

Historically, the limitation on allowable claims of
lessors of real property was based on two consider-
ations. First, the amount of the lessors damages on
breach of a real estate lease was considered contingent
and difficult to prove. Partly for this reason, claims of
a lessor of real estate were not provable prior to the
1934 amendments to the Bankruptcy Act [former title
11]. Second, in a true lease of real property, the lessor
retains all risk and benefits as to the value of the real
estate at the termination of the lease. Historically, it
was, therefore, considered equitable to limit the claims
of a real estate lessor.

However, these considerations are not present in
‘‘lease financing’’ transactions where, in substance, the
“lease’ involves a sale of the real estate and the rental
payments are in substance the payment of principal
and interest on a secured loan or sale. In a financing
lease the lessor is essentially a secured or unsecured
creditor (depending upon whether his interest is per-
fected or not) of the debtor, and the lessor’s claim
should not be subject to the 502(b)(7) limitation. Fi-
nancing ‘‘leases’ are in substance installment sales or
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loans. The ‘‘lessors’ are essentially sellers or lenders
and should be treated as such for purposes of the bank-
ruptcy law.

Whether a ‘‘lease’ is true or bona fide lease or, in the
alternative, a financing ‘‘lease’ or a lease intended as
security, depends upon the circumstances of each case.
The distinction between a true lease and a financing
transaction is based upon the economic substance of
the transaction and not, for example, upon the locus of
title, the form of the transaction or the fact that the
transaction is denominated as a ‘‘lease’’. The fact that
the lessee, upon compliance with the terms of the lease,
becomes or has the option to become the owner of the
leased property for no additional consideration or for
nominal consideration indicates that the transaction is
a financing lease or lease intended as security. In such
cases, the lessor has no substantial interest in the
leased property at the expiration of the lease term. In
addition, the fact that the lessee assumes and dis-
charges substantially all the risks and obligations ordi-
narily attributed to the outright ownership of the prop-
erty is more indicative of a financing transaction than
of a true lease. The rental payments in such cases are
in substance payments of principal and interest either
on a loan secured by the leased real property or on the
purchase of the leased real property. See, e. g., Finan-
cial Accounting Standards Board Statement No. 13 and
SEC Reg. S-X, 17 C.F.R. sec. 210.3-16(q) (1977); cf. First
National Bank of Chicago v. Irving Trust Co., 74 F.2d 263
(2nd Cir. 1934); and Albenda and Lief, ‘“‘Net Lease Fi-
nancing Transactions Under the Proposed Bankruptcy
Act of 1973, 30 Business Lawyer, 713 (1975).

Paragraph (8) is new. It tracks the landlord limita-
tion on damages provision in paragraph (7) for damages
resulting from the breach by the debtor of an employ-
ment contract, but limits the recovery to the com-
pensation reserved under an employment contract for
the year following the earlier of the date of the petition
and the termination of employment.

Subsection (c) requires the estimation of any claim
liquidation of which would unduly delay the closing of
the estate, such as a contingent claim, or any claim for
which applicable law provides only an equitable rem-
edy, such as specific performance. This subsection re-
quires that all claims against the debtor be converted
into dollar amounts.

Subsection (d) is derived from present law. It requires
disallowance of a claim of a transferee of a voidable
transfer in toto if the transferee has not paid the
amount or turned over the property received as re-
quired under the sections under which the transferee’s
liability arises.

Subsection (e) also derived from present law, requires
disallowance of the claim for reimbursement or con-
tribution of a codebtor, surety or guarantor of an obli-
gation of the debtor, unless the claim of the creditor on
such obligation has been paid in full. The provision pre-
vents competition between a creditor and his guarantor
for the limited proceeds in the estate.

Subsection (f) specifies that ‘‘involuntary gap’ credi-
tors receive the same treatment as prepetition credi-
tors. Under the allowance provisions of this subsection,
knowledge of the commencement of the case will be ir-
relevant. The claim is to be allowed ‘‘the same as if
such claim had arisen before the date of the filing of
the petition.” Under voluntary petition, proposed 11
U.S.C. 303(f), creditors must be permitted to deal with
the debtor and be assured that their claims will be
paid. For purposes of this subsection, ‘‘creditors’ in-
clude governmental units holding claims for tax liabil-
ities incurred during the period after the petition is
filed and before the earlier of the order for relief or ap-
pointment of a trustee.

Subsection (g) gives entities injured by the rejection
of an executory contract or unexpired lease, either
under section 365 or under a plan or reorganization, a
prepetition claim for any resulting damages, and re-
quires that the injured entity be treated as a
prepetition creditor with respect to that claim.

Subsection (h) gives a transferee of a setoff that is re-
covered by one trustee a prepetition claim for the
amount recovered.
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Subsection (i) answers the nonrecourse loan problem
and gives the creditor an unsecured claim for the dif-
ference between the value of the collateral and the debt
in response to the decision in Great National Life Ins.
Co. v. Pine Gate Associates, Ltd., Bankruptcy Case No.
B75-4345A (N.D.Ga. Sept. 16, 1977).

The bill, as reported, deletes a provision in the bill as
originally introduced (former sec. 502(i)) requiring a tax
authority to file a proof of claim for recapture of an in-
vestment credit where, during title 11 proceedings, the
trustee sells or otherwise disposes of property before
the title 11 case began. The tax authority should not be
required to submit a formal claim for a taxable event
(a sale or other disposition of the asset) of whose occur-
rence the trustee necessarily knows better than the
taxing authority. For procedural purposes, the recap-
ture of investment credit is to be treated as an admin-
istrative expense, as to which only a request for pay-
ment is required.

HOUSE REPORT NO. 95-595

Paragraph (9) [of subsec. (b)] requires disallowance of
certain employment tax claims. These relate to a Fed-
eral tax credit for State unemployment insurance taxes
which is disallowed if the State tax is paid late. This
paragraph disallows the Federal claim for the tax the
same as if the credit had been allowed in full on the
Federal return.

Editorial Notes
REFERENCES IN TEXT

The Federal Rules of Bankruptcy Procedure, referred
to in subsec. (b)(9), are set out in the Appendix to this
title.

AMENDMENTS

2020—Subsec. (b)(9). Pub. L. 116-260, §1001(d)(2),
amended par. (9) generally. Prior to amendment, par.
(9) read as follows: ‘“‘proof of such claim is not timely
filed, except to the extent tardily filed as permitted
under paragraph (1), (2), or (3) of section 726(a) of this
title or under the Federal Rules of Bankruptcy Proce-
dure, except that a claim of a governmental unit shall
be timely filed if it is filed before 180 days after the
date of the order for relief or such later time as the
Federal Rules of Bankruptcy Procedure may provide,
and except that in a case under chapter 13, a claim of
a governmental unit for a tax with respect to a return
filed under section 1308 shall be timely if the claim is
filed on or before the date that is 60 days after the date
on which such return was filed as required.”

Subsec. (b)(9)(C). Pub. L. 116-260, §1001(d)(3)(B), struck
out subpar. (C) which read as follows: ‘“‘a CARES for-
bearance claim (as defined in section 501(f)(1)) shall be
timely filed if the claim is filed before the date that is
120 days after the expiration of the forbearance period
of a loan granted forbearance under section 4022 or 4023
of the CARES Act (15 U.S.C. 9056, 9057).”

2005—Subsec. (b)(9). Pub. L. 109-8, §716(d), inserted
‘., and except that in a case under chapter 13, a claim
of a governmental unit for a tax with respect to a re-
turn filed under section 1308 shall be timely if the
claim is filed on or before the date that is 60 days after
the date on which such return was filed as required”
before period at end.

Subsec. (g). Pub. L. 109-8, §910(b), designated existing
provisions as par. (1) and added par. (2).

Subsec. (k). Pub. L. 109-8, §201(a), added subsec. (K).

1994—Subsec. (b)(9). Pub. L. 103-394, §213(a), added
par. (9).

Subsec. (i). Pub. L. 103-394, §304(h)(1),
“507(a)(8)”” for ““507(a)(7)”.

1986—Subsec. (b)(6)(A)(ii). Pub. L. 99-554, §283(f)(1),
substituted ‘‘repossessed’ for ‘‘reposessed’’.

Subsec. (g). Pub. L. 99-554, §257(j), inserted reference
to chapter 12.

Subsec. (i). Pub. L. 99-554, §283(f)(2),
“507(a)(7)”” for ““507(a)(6)’.

substituted

substituted
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1984—Subsec. (a). Pub. L. 98-353, §445(a),
‘“‘general’’ before ‘‘partner’.

Subsec. (b). Pub. L. 98-353, §445(b)(1), (2), in provisions
preceding par. (1), inserted ‘‘(e)(2),” after ‘‘subsections”
and ‘‘in lawful currency of the United States’ after
“claim”.

Subsec. (b)(1). Pub. L. 98-353, §445(b)(3), substituted
“and” for ‘‘, and unenforceable against’’.

Subsec. (b)(3). Pub. L. 98-353, §445(b)(5),
“‘the’ after ‘‘exceeds’.

Pub. L. 98-353, §445(b)(4), struck out par. (3) ‘‘such
claim may be offset under section 553 of this title
against a debt owing to the debtor;”’, and redesignated
par. (4) as (3).

Subsec. (b)(4). Pub. L. 98-353, §445(b)(4), redesignated
par. (b) as (4). Former par. (4) redesignated (3).

Subsec. (b)(5). Pub. L. 98-353, §445(b)(6), substituted
“such claim” for ‘‘the claim’ and struck out the
comma after ‘‘petition”.

Pub. L. 98-353, §445(b)(4), redesignated par. (6) as (5).
Former par. (5) redesignated (4).

Subsec. (b)(6). Pub. L. 98-353, §445(b)(4), redesignated
par. (7) as (6). Former par. (6) redesignated (5).

Subsec. (b)(7). Pub. L. 98-353, §445(b)(7)(A), inserted
“‘the claim of an employee’’ before ‘‘for damages’’.

Pub. L. 98-353, §445(b)(4), redesignated par. (8) as (7).
Former par. (7) redesignated (6).

Subsec. (b)(T)(A)(1). Pub. L. 98-353, §445(b)(7)(B), sub-
stituted ‘‘or”’ for ‘“‘and’.

Subsec. (b)(7)(B). Pub. L. 98-353, §445(b)(7)(C), (D), sub-
stituted ‘‘any’ for ‘‘the’” and inserted a comma after
‘“such contract”.

Subsec. (b)(8), (9). Pub. L. 98-353, §445(b)(4), redesig-
nated par. (9) as (8). Former par. (8) redesignated (7).

Subsec. (c)(1). Pub. L. 98-353, §445(c)(1), inserted ‘‘the”
before ‘‘fixing”’ and substituted ‘‘administration” for
‘‘closing’’.

Subsec. (¢)(2). Pub. L. 98-353, §445(c)(2), inserted
“right to payment arising from a’ after ‘“‘any” and
struck out ‘‘if such breach gives rise to a right to pay-
ment’’ after ‘‘breach of performance’’.

Subsec. (e)(1). Pub. L. 98-353, §445(d)(1), (2), in provi-
sions preceding subpar. (A) substituted ¢, (b), and (¢)”’
for ‘‘and (b)”’ and substituted ‘‘or has secured’ for *‘, or
has secured,”.

Subsec. (e)(1)(B). Pub. L. 98-353, §445(d)(3), inserted
“or disallowance’ after ‘‘allowance’.

Subsec. (e)(1)(C). Pub. L. 98-353, §445(d)(4), substituted
‘“‘asserts a right of subrogation to the rights of such
creditor” for ‘‘requests subrogation” and struck out
“‘to the rights of such creditor’ after ‘‘of this title”.

Subsec. (h). Pub. L. 98-353, §445(e), substituted ‘522
for “*522(i)”".

Subsec. (j). Pub. L. 98-353, §445(f), amended subsec. (j)
generally, inserting provisions relating to reconsider-
ation of a disallowed claim, and provisions relating to
reconsideration of a claim under this subsection.

inserted

inserted

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2020 AMENDMENT

Amendment by section 1001(d)(3)(B) of Pub. L. 116-260
effective on the date that is 1 year after Dec. 27, 2020,
see section 1001(d)(3) of div. FF of Pub. L. 116-260, set
out as a note under section 501 of this title.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.
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EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see sec-
tion 302(a), (c¢)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial
Procedure.

Amendment by section 283 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, see section 302(a) of Pub. L.
99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§503. Allowance of administrative expenses

(a) An entity may timely file a request for
payment of an administrative expense, or may
tardily file such request if permitted by the
court for cause.

(b) After notice and a hearing, there shall be
allowed administrative expenses, other than
claims allowed under section 502(f) of this title,
including—

(1)(A) the actual, necessary costs and ex-
penses of preserving the estate including—

(i) wages, salaries, and commissions for
services rendered after the commencement
of the case; and

(ii) wages and benefits awarded pursuant
to a judicial proceeding or a proceeding of
the National Labor Relations Board as back
pay attributable to any period of time occur-
ring after commencement of the case under
this title, as a result of a violation of Fed-
eral or State law by the debtor, without re-
gard to the time of the occurrence of unlaw-
ful conduct on which such award is based or
to whether any services were rendered, if the
court determines that payment of wages and
benefits by reason of the operation of this
clause will not substantially increase the
probability of layoff or termination of cur-
rent employees, or of nonpayment of domes-
tic support obligations, during the case
under this title;

(B) any tax—

(i) incurred by the estate, whether secured
or unsecured, including property taxes for
which liability is in rem, in personam, or
both, except a tax of a kind specified in sec-
tion 507(a)(8) of this title; or

(ii) attributable to an excessive allowance
of a tentative carryback adjustment that
the estate received, whether the taxable
year to which such adjustment relates ended
before or after the commencement of the
case;

(C) any fine, penalty, or reduction in credit
relating to a tax of a kind specified in sub-
paragraph (B) of this paragraph; and

(D) notwithstanding the requirements of
subsection (a), a governmental unit shall not
be required to file a request for the payment of
an expense described in subparagraph (B) or
(C), as a condition of its being an allowed ad-
ministrative expense;

(2) compensation and reimbursement award-
ed under section 330(a) of this title;
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(3) the actual, necessary expenses, other
than compensation and reimbursement speci-
fied in paragraph (4) of this subsection, in-
curred by—

(A) a creditor that files a petition under
section 303 of this title;

(B) a creditor that recovers, after the
court’s approval, for the benefit of the estate
any property transferred or concealed by the
debtor;

(C) a creditor in connection with the pros-
ecution of a criminal offense relating to the
case or to the business or property of the
debtor;

(D) a creditor, an indenture trustee, an eq-
uity security holder, or a committee rep-
resenting creditors or equity security hold-
ers other than a committee appointed under
section 1102 of this title, in making a sub-
stantial contribution in a case under chapter
9 or 11 of this title;

(BE) a custodian superseded under section
543 of this title, and compensation for the
services of such custodian; or

(F) a member of a committee appointed
under section 1102 of this title, if such ex-
penses are incurred in the performance of
the duties of such committee;

(4) reasonable compensation for professional
services rendered by an attorney or an ac-
countant of an entity whose expense is allow-
able under subparagraph (A), (B), (C), (D), or
(E) of paragraph (3) of this subsection, based
on the time, the nature, the extent, and the
value of such services, and the cost of com-
parable services other than in a case under
this title, and reimbursement for actual, nec-
essary expenses incurred by such attorney or
accountant;

() reasonable compensation for services ren-
dered by an indenture trustee in making a sub-
stantial contribution in a case under chapter 9
or 11 of this title, based on the time, the na-
ture, the extent, and the value of such serv-
ices, and the cost of comparable services other
than in a case under this title;

(6) the fees and mileage payable under chap-
ter 119 of title 28;

(7) with respect to a nonresidential real
property lease previously assumed under sec-
tion 365, and subsequently rejected, a sum
equal to all monetary obligations due, exclud-
ing those arising from or relating to a failure
to operate or a penalty provision, for the pe-
riod of 2 years following the later of the rejec-
tion date or the date of actual turnover of the
premises, without reduction or setoff for any
reason whatsoever except for sums actually
received or to be received from an entity other
than the debtor, and the claim for remaining
sums due for the balance of the term of the
lease shall be a claim under section 502(b)(6);

(8) the actual, necessary costs and expenses
of closing a health care business incurred by a
trustee or by a Federal agency (as defined in
section 551(1) of title 5) or a department or
agency of a State or political subdivision
thereof, including any cost or expense in-
curred—

(A) in disposing of patient records in ac-
cordance with section 351; or

TITLE 11—BANKRUPTCY Page 110

(B) in connection with transferring pa-
tients from the health care business that is
in the process of being closed to another
health care business; and

(9) the value of any goods received by the
debtor within 20 days before the date of com-
mencement of a case under this title in which
the goods have been sold to the debtor in the
ordinary course of such debtor’s business.

(c) Notwithstanding subsection (b), there shall
neither be allowed, nor paid—

(1) a transfer made to, or an obligation in-
curred for the benefit of, an insider of the
debtor for the purpose of inducing such person
to remain with the debtor’s business, absent a
finding by the court based on evidence in the
record that—

(A) the transfer or obligation is essential
to retention of the person because the indi-
vidual has a bona fide job offer from another
business at the same or greater rate of com-
pensation;

(B) the services provided by the person are
essential to the survival of the business; and

(C) either—

(i) the amount of the transfer made to,
or obligation incurred for the benefit of,
the person is not greater than an amount
equal to 10 times the amount of the mean
transfer or obligation of a similar kind
given to nonmanagement employees for
any purpose during the calendar year in
which the transfer is made or the obliga-
tion is incurred; or

(ii) if no such similar transfers were
made to, or obligations were incurred for
the benefit of, such nonmanagement em-
ployees during such calendar year, the
amount of the transfer or obligation is not
greater than an amount equal to 25 per-
cent of the amount of any similar transfer
or obligation made to or incurred for the
benefit of such insider for any purpose dur-
ing the calendar year before the year in
which such transfer is made or obligation
is incurred;

(2) a severance payment to an insider of the
debtor, unless—

(A) the payment is part of a program that
is generally applicable to all full-time em-
ployees; and

(B) the amount of the payment is not
greater than 10 times the amount of the
mean severance pay given to nonmanage-
ment employees during the calendar year in
which the payment is made; or

(3) other transfers or obligations that are
outside the ordinary course of business and
not justified by the facts and circumstances of
the case, including transfers made to, or obli-
gations incurred for the benefit of, officers,
managers, or consultants hired after the date
of the filing of the petition.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2581; Pub. L.
98-353, title III, §446, July 10, 1984, 98 Stat. 374;
Pub. L. 99-554, title II, §283(g), Oct. 27, 1986, 100
Stat. 3117; Pub. L. 103-394, title I, §110, title IL,
§213(c), title III, §304(h)(2), Oct. 22, 1994, 108 Stat.
4113, 4126, 4134; Pub. L. 109-8, title III, §§329, 331,
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title IV, §445, title VII, §712(b), (c¢), title XI,
§1103, title XII, §§1208, 1227(b), Apr. 20, 2005, 119
Stat. 101, 102, 117, 128, 190, 194, 200; Pub. L.
116-260, div. N, title III, §320(b), (£)(2)(A)(ii), Dec.
27, 2020, 134 Stat. 2015, 2016.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 503(a) of the House amendment represents a
compromise between similar provisions in the House
bill and the Senate amendment by leaving to the Rules
of Bankruptcy Procedure the determination of the lo-
cation at which a request for payment of an adminis-
trative expense may be filed. The preamble to section
503(b) of the House bill makes a similar change with re-
spect to the allowance of administrative expenses.

Section 503(b)(1) adopts the approach taken in the
House bill as modified by some provisions contained in
the Senate amendment. The preamble to section 503(b)
makes clear that none of the paragraphs of section
503(b) apply to claims or expenses of the kind specified
in section 502(f) that arise in the ordinary course of the
debtor’s business or financial affairs and that arise dur-
ing the gap between the commencement of an involun-
tary case and the appointment of a trustee or the order
for relief, whichever first occurs. The remainder of sec-
tion 503(b) represents a compromise between H.R. 8200
as passed by the House and the Senate amendments.
Section 503(b)(3)(E) codifies present law in cases such as
Randolph v. Scruggs, 190 U.S. 533, which accords admin-
istrative expense status to services rendered by a
prepetition custodian or other party to the extent such
services actually benefit the estate. Section 503(b)(4) of
the House amendment conforms to the provision con-
tained in H.R. 8200 as passed by the House and deletes
language contained in the Senate amendment pro-
viding a different standard of compensation under sec-
tion 330 of that amendment.

SENATE REPORT NO. 95-989

Subsection (a) of this section permits administrative
expense claimants to file with the court a request for
payment of an administrative expense. The Rules of
Bankruptcy Procedure will specify the time, the form,
and the method of such a filing.

Subsection (b) specifies the kinds of administrative
expenses that are allowable in a case under the bank-
ruptcy code. The subsection is derived mainly from sec-
tion 64a(1l) of the Bankruptcy Act [section 104(a)(1) of
former title 11], with some changes. The actual, nec-
essary costs and expenses of preserving the estate, in-
cluding wages, salaries, or commissions for services
rendered after the order for relief, and any taxes on,
measured by, or withheld from such wages, salaries, or
commissions, are allowable as administrative expenses.

In general, administrative expenses include taxes
which the trustee incurs in administering the debtor’s
estate, including taxes on capital gains from sales of
property by the trustee and taxes on income earned by
the estate during the case. Interest on tax liabilities
and certain tax penalties incurred by the trustee are
also included in this first priority.

Taxes which the Internal Revenue Service may find
due after giving the trustee a so-called ‘‘quickie” tax
refund and later doing an audit of the refund are also
payable as administrative expenses. The tax code [title
26] permits the trustee of an estate which suffers a net
operating loss to carry back the loss against an earlier
profit year of the estate or of the debtor and to obtain
a tentative refund for the earlier year, subject, how-
ever, to a later full audit of the loss which led to the
refund. The bill, in effect, requires the Internal Rev-
enue Service to issue a tentative refund to the trustee
(whether the refund was applied for by the debtor or by
the trustee), but if the refund later proves to have been
erroneous in amount, the Service can request that the
tax attributable to the erroneous refund be payable by
the estate as an administrative expense.
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Postpetition payments to an individual debtor for
services rendered to the estate are administrative ex-
penses, and are not property of the estate when re-
ceived by the debtor. This situation would most likely
arise when the individual was a sole proprietor and was
employed by the estate to run the business after the
commencement of the case. An individual debtor in
possession would be so employed, for example. See
Local Loan v. Hunt, 292 U.S. 234, 243 (1943).

Compensation and reimbursement awarded officers of
the estate under section 330 are allowable as adminis-
trative expenses. Actual, necessary expenses, other
than compensation of a professional person, incurred
by a creditor that files an involuntary petition, by a
creditor that recovers property for the benefit of the
estate, by a creditor that acts in connection with the
prosecution of a criminal offense relating to the case,
by a creditor, indenture, trustee, equity security hold-
er, or committee of creditors or equity security holders
(other than official committees) that makes a substan-
tial contribution to a reorganization or municipal debt
adjustment case, or by a superseded custodian, are all
allowable administrative expenses. The phrase ‘‘sub-
stantial contribution in the case” is derived from
Bankruptcy Act §§242 and 243 [sections 642 and 643 of
former title 11]. It does not require a contribution that
leads to confirmation of a plan, for in many cases, it
will be a substantial contribution if the person involved
uncovers facts that would lead to a denial of confirma-
tion, such as fraud in connection with the case.

Paragraph (4) permits reasonable compensation for
professional services rendered by an attorney or an ac-
countant of an equity whose expense is compensable
under the previous paragraph. Paragraph (5) permits
reasonable compensation for an indenture trustee in
making a substantial contribution in a reorganization
or municipal debt adjustment case. Finally, paragraph
(6) permits witness fees and mileage as prescribed
under chapter 119 [§2041 et seq.] of title 28.

Editorial Notes

AMENDMENTS

2020—Subsec. (b). Pub. L. 116-260, §320(f)(2)(A)(ii), con-
tingent on its addition by Pub. L. 116-260, §320(b),
struck out par. (10) which read as follows: ‘‘any debt in-
curred under section 364(g)(1) of this title.”

Pub. L. 116-260, §320(b), added par. (10).

20056—Subsec. (b)(1)(A). Pub. L. 109-8, §329, amended
subpar. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘‘the actual, necessary costs and ex-
penses of preserving the estate, including wages, sala-
ries, or commissions for services rendered after the
commencement of the case;”’.

Subsec. (b)(1)(B)(i). Pub. L. 109-8, §712(b), inserted
“‘whether secured or unsecured, including property
taxes for which liability is in rem, in personam, or
both,” before ‘“‘except’.

Subsec. (b)(1)(D). Pub. L. 109-8, §712(c), added subpar.
(D).

Subsec. (b)(4). Pub. L. 109-8, §1208, inserted ‘‘subpara-
graph (A), (B), (C), (D), or (E) of” before ‘‘paragraph
3)”.

Subsec. (b)(7). Pub. L. 109-8, §445, added par. (7).

Subsec. (b)(8). Pub. L. 109-8, §1103, added par. (8).

Subsec. (b)(9). Pub. L. 109-8, §1227(b), added par. (9).

Subsec. (¢). Pub. L. 109-8, §331, added subsec. (c).

1994—Subsec. (a). Pub. L. 103-394, §213(c), inserted
“timely”’ after “may’” and ‘‘, or may tardily file such
request if permitted by the court for cause’ before pe-
riod at end.

Subsec. (b)(1)(B)(). Pub. L. 103-394, §304(h)(2), sub-
stituted *507(a)(8)’’ for 507(a)(7)”’.

Subsec. (b)(3)(F). Pub. L. 103-394, §110, added subpar.
(F).

1986—Subsec. (b)(1)(B)(A). Pub. L. 99-554, §283(g)(1),
substituted “507(a)(7)’’ for “607(a)(6)’.

Subsec. (b)(5). Pub. L. 99-554, §283(g2)(2),
“and”” after ‘‘title;”.

inserted
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Subsec. (b)(6). Pub. L. 99-554, §283(g)(3), substituted a
period for *‘; and’.

1984—Subsec. (b). Pub. L. 98-353, §446(1), struck out
the comma after ‘“‘be allowed’” in provisions preceding
par. (1).

Subsec. (b)(1)(C). Pub. L. 98-353, §446(2), struck out
the comma after ‘‘credit”.

Subsec. (b)(2). Pub. L. 98-353, §446(3), inserted ‘“(a)”’
after <‘330”.

Subsec. (b)(3). Pub. L. 98-353, §446(4), inserted a
comma after ‘‘paragraph (4) of this subsection”.

Subsec. (b)(3)(C). Pub. L. 98-353, §446(5), struck out
the comma after ‘‘case’.

Subsec. (b)(b). Pub. L. 98-353, §446(6), struck out
“and” after ‘‘title;”.
Subsec. (b)(6). Pub. L. 98-353, §446(7), substituted

‘; and” for period at end.

Statutory Notes and Related Subsidiaries

EFFECTIVE AND TERMINATION DATES OF 2020
AMENDMENT

Amendment by section 320(b) of div. N of Pub. L.
116-260 effective on the date on which the Adminis-
trator of the Small Business Administration submits to
the Director of the Executive Office for United States
Trustees a written determination relating to loan eligi-
bility under pars. (36) and (37) of section 636(a) of Title
15, Commerce and Trade, and applicable to any case
pending on or commenced on or after such date, and
amendment by section 320(f)(2)(A)(ii) of div. N of Pub.
L. 116-260, relating to repeal of such amendment if it
became effective, effective two years after Dec. 27, 2020,
see section 320(f) of Pub. L. 116-260, set out as a note
under section 364 of this title.

[Pursuant to 15 U.S.C. 636(a)(36)(A)(iii), the ‘‘cov-
ered period” for loans under the Paycheck Protection

Program ended on June 30, 2021.]

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§504. Sharing of compensation

(a) Except as provided in subsection (b) of this
section, a person receiving compensation or re-
imbursement under section 503(b)(2) or 503(b)(4)
of this title may not share or agree to share—

(1) any such compensation or reimbursement
with another person; or

(2) any compensation or reimbursement re-
ceived by another person under such sections.

(b)(1) A member, partner, or regular associate
in a professional association, corporation, or
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partnership may share compensation or reim-
bursement received under section 503(b)(2) or
503(b)(4) of this title with another member, part-
ner, or regular associate in such association,
corporation, or partnership, and may share in
any compensation or reimbursement received
under such sections by another member, part-
ner, or regular associate in such association,
corporation, or partnership.

(2) An attorney for a creditor that files a peti-
tion under section 303 of this title may share
compensation and reimbursement received
under section 503(b)(4) of this title with any
other attorney contributing to the services ren-
dered or expenses incurred by such creditor’s at-
torney.

(c) This section shall not apply with respect to
sharing, or agreeing to share, compensation
with a bona fide public service attorney referral
program that operates in accordance with non-
Federal law regulating attorney referral serv-
ices and with rules of professional responsibility
applicable to attorney acceptance of referrals.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2582; Pub. L.
109-8, title III, §326, Apr. 20, 2005, 119 Stat. 99.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

Section 504 prohibits the sharing of compensation, or
fee splitting, among attorneys, other professionals, or
trustees. The section provides only two exceptions:
partners or associates in the same professional associa-
tion, partnership, or corporation may share compensa-
tion inter se; and attorneys for petitioning creditors
that join in a petition commencing an involuntary case
may share compensation.

Editorial Notes
AMENDMENTS
2005—Subsec. (¢). Pub. L. 109-8 added subsec. (c).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

§505. Determination of tax liability

(a)(1) Except as provided in paragraph (2) of
this subsection, the court may determine the
amount or legality of any tax, any fine or pen-
alty relating to a tax, or any addition to tax,
whether or not previously assessed, whether or
not paid, and whether or not contested before
and adjudicated by a judicial or administrative
tribunal of competent jurisdiction.

(2) The court may not so determine—

(A) the amount or legality of a tax, fine,
penalty, or addition to tax if such amount or
legality was contested before and adjudicated
by a judicial or administrative tribunal of
competent jurisdiction before the commence-
ment of the case under this title;

(B) any right of the estate to a tax refund,
before the earlier of—

(i) 120 days after the trustee properly re-
quests such refund from the governmental
unit from which such refund is claimed; or
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(ii) a determination by such governmental
unit of such request; or

(C) the amount or legality of any amount
arising in connection with an ad valorem tax
on real or personal property of the estate, if
the applicable period for contesting or redeter-
mining that amount under applicable non-
bankruptcy law has expired.

(b)(1)(A) The clerk shall maintain a list under
which a Federal, State, or local governmental
unit responsible for the collection of taxes with-
in the district may—

(i) designate an address for service of re-
quests under this subsection; and

(ii) describe where further information con-
cerning additional requirements for filing such
requests may be found.

(B) If such governmental unit does not des-
ignate an address and provide such address to
the clerk under subparagraph (A), any request
made under this subsection may be served at the
address for the filing of a tax return or protest
with the appropriate taxing authority of such
governmental unit.

(2) A trustee may request a determination of
any unpaid liability of the estate for any tax in-
curred during the administration of the case by
submitting a tax return for such tax and a re-
quest for such a determination to the govern-
mental unit charged with responsibility for col-
lection or determination of such tax at the ad-
dress and in the manner designated in paragraph
(1). Unless such return is fraudulent, or contains
a material misrepresentation, the estate, the
trustee, the debtor, and any successor to the
debtor are discharged from any liability for such
tax—

(A) upon payment of the tax shown on such
return, if—

(i) such governmental unit does not notify
the trustee, within 60 days after such re-
quest, that such return has been selected for
examination; or

(ii) such governmental unit does not com-
plete such an examination and notify the
trustee of any tax due, within 180 days after
such request or within such additional time
as the court, for cause, permits;

(B) upon payment of the tax determined by
the court, after notice and a hearing, after
completion by such governmental unit of such
examination; or

(C) upon payment of the tax determined by
such governmental unit to be due.

(c) Notwithstanding section 362 of this title,
after determination by the court of a tax under
this section, the governmental unit charged
with responsibility for collection of such tax
may assess such tax against the estate, the debt-
or, or a successor to the debtor, as the case may
be, subject to any otherwise applicable law.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2582; Pub. L.
98-353, title III, §447, July 10, 1984, 98 Stat. 374;
Pub. L. 109-8, title VII, §§701(b), 703, 715, Apr. 20,
2005, 119 Stat. 124, 125, 129; Pub. L. 111-327,
§2(a)(14), Dec. 22, 2010, 124 Stat. 3559.)
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HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 505 of the House amendment adopts a com-
promise position with respect to the determination of
tax liability from the position taken in H.R. 8200 as
passed by the House and in the Senate amendment.

Determinations of tax liability: Authority of bank-
ruptcy court to rule on merits of tax claims.—The
House amendment authorizes the bankruptcy court to
rule on the merits of any tax claim involving an unpaid
tax, fine, or penalty relating to a tax, or any addition
to a tax, of the debtor or the estate. This authority ap-
plies, in general, whether or not the tax, penalty, fine,
or addition to tax had been previously assessed or paid.
However, the bankruptcy court will not have jurisdic-
tion to rule on the merits of any tax claim which has
been previously adjudicated, in a contested proceeding,
before a court of competent jurisdiction. For this pur-
pose, a proceeding in the U.S. Tax Court is to be consid-
ered ‘‘contested’ if the debtor filed a petition in the
Tax Court by the commencement of the case and the
Internal Revenue Service had filed an answer to the pe-
tition. Therefore, if a petition and answer were filed in
the Tax Court before the title II petition was filed, and
if the debtor later defaults in the Tax Court, then,
under res judicata principles, the bankruptcy court
could not then rule on the debtor’s or the estate’s li-
ability for the same taxes.

The House amendment adopts the rule of the Senate
bill that the bankruptcy court can, under certain con-
ditions, determine the amount of tax refund claim by
the trustee. Under the House amendment, if the refund
results from an offset or counterclaim to a claim or re-
quest for payment by the Internal Revenue Service, or
other tax authority, the trustee would not first have to
file an administrative claim for refund with the tax au-
thority.

However, if the trustee requests a refund in other sit-
uations, he would first have to submit an administra-
tive claim for the refund. Under the House amendment,
if the Internal Revenue Service, or other tax authority
does not rule on the refund claim within 120 days, then
the bankruptcy court may rule on the merits of the re-
fund claim.

Under the Internal Revenue Code [title 26], a suit for
refund of Federal taxes cannot be filed until 6 months
after a claim for refund is filed with the Internal Rev-
enue Service (sec. 65632(a) [title 26]). Because of the
bankruptcy aim to close the estate as expeditiously as
possible, the House amendment shortens to 120 days the
period for the Internal Revenue Service to decide the
refund claim.

The House amendment also adopts the substance of
the Senate bill rule permitting the bankruptcy court to
determine the amount of any penalty, whether punitive
or pecuniary in nature, relating to taxes over which it
has jurisdiction.

Jurisdiction of the tax court in bankruptcy cases:
The Senate amendment provided a detailed series of
rules concerning the jurisdiction of the U.S. Tax Court,
or similar State or local administrative tribunal to de-
termine personal tax liabilities of an individual debtor.
The House amendment deletes these specific rules and
relies on procedures to be derived from broad general
powers of the bankruptcy court.

Under the House amendment, as under present law, a
corporation seeking reorganization under chapter 11 is
considered to be personally before the bankruptcy
court for purposes of giving that court jurisdiction over
the debtor’s personal liability for a nondischargeable
tax.

The rules are more complex where the debtor is an in-
dividual under chapter 7, 11, or 13. An individual debtor
or the tax authority can, as under section 17c of the
present Bankruptcy Act [section 35(c) of former title
11], file a request that the bankruptcy court determine
the debtor’s personal liability for the balance of any
nondischargeable tax not satisfied from assets of the
estate. The House amendment intends to retain these
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procedures and also adds a rule staying commencement
or continuation of any proceeding in the Tax Court
after the bankruptcy petition is filed, unless and until
that stay is lifted by the bankruptcy judge under sec-
tion 362(a)(8). The House amendment also stays assess-
ment as well as collection of a prepetition claim
against the debtor (sec. 362(a)(6)). A tax authority
would not, however, be stayed from issuing a deficiency
notice during the bankruptcy case (sec. (b)(7)) [sec.
362(b)(8)]. The Senate amendment repealed the existing
authority of the Internal Revenue Service to make an
immediate assessment of taxes upon bankruptcy (sec.
6871(a) of the code [title 26]. See section 321 of the Sen-
ate bill. As indicated, the substance of that provision,
also affecting State and local taxes, is contained in sec-
tion 362(a)(6) of the House amendment. The statute of
limitations is tolled under the House amendment while
the bankruptcy case is pending.

Where no proceeding in the Tax Court is pending at
the commencement of the bankruptcy case, the tax au-
thority can, under the House amendment, file a claim
against the estate for a prepetition tax liability and
may also file a request that the bankruptcy court hear
arguments and decide the merits of an individual debt-
or’s personal liability for the balance of any non-
dischargeable tax liability not satisfied from assets of
the estate. Bankruptcy terminology refers to the latter
type of request as a creditor’s complaint to determine
the dischargeability of a debt. Where such a complaint
is filed, the bankruptcy court will have personal juris-
diction over an individual debtor, and the debtor him-
self would have no access to the Tax Court, or to any
other court, to determine his personal liability for non-
dischargeable taxes.

If a tax authority decides not to file a claim for taxes
which would typically occur where there are few, if
any, assets in the estate, normally the tax authority
would also not request the bankruptcy court to rule on
the debtor’s personal liability for a nondischargeable
tax. Under the House amendment, the tax authority
would then have to follow normal procedures in order
to collect a nondischargeable tax. For example, in the
case of nondischargeable Federal income taxes, the In-
ternal Revenue Service would be required to issue a de-
ficiency notice to an individual debtor, and the debtor
could then file a petition in the Tax Court—or a refund
suit in a district court—as the forum in which to liti-
gate his personal liability for a nondischargeable tax.

Under the House amendment, as under present law,
an individual debtor can also file a complaint to deter-
mine dischargeability. Consequently, where the tax au-
thority does not file a claim or a request that the bank-
ruptcy court determine dischargeability of a specific
tax liability, the debtor could file such a request on his
own behalf, so that the bankruptcy court would then
determine both the validity of the claim against assets
in the estate and also the personal liability of the debt-
or for any nondischargeable tax.

Where a proceeding is pending in the Tax Court at
the commencement of the bankruptcy case, the com-
mencement of the bankruptcy case automatically stays
further action in the Tax Court case unless and until
the stay is lifted by the bankruptcy court. The Senate
amendment repealed a provision of the Internal Rev-
enue case barring a debtor from filing a petition in the
Tax Court after commencement of a bankruptcy case
(sec. 6871(b) of the code [26 U.S.C. 6871(b)]). See section
321 of the Senate bill. As indicated earlier, the equiva-
lent of the code amendment is embodied in section
362(a)(8) of the House amendment, which automatically
stays commencement or continuation of any pro-
ceeding in the Tax Court until the stay is lifted or the
case is terminated. The stay will permit sufficient time
for the bankruptcy trustee to determine if he desires to
join the Tax Court proceeding on behalf of the estate.
Where the trustee chooses to join the Tax Court pro-
ceeding, it is expected that he will seek permission to
intervene in the Tax Court case and then request that
the stay on the Tax Court proceeding be lifted. In such
a case, the merits of the tax liability will be deter-
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mined by the Tax Court, and its decision will bind both
the individual debtor as to any taxes which are non-
dischargeable and the trustee as to the tax claim
against the estate.

Where the trustee does not want to intervene in the
Tax Court, but an individual debtor wants to have the
Tax Court determine the amount of his personal liabil-
ity for nondischargeable taxes, the debtor can request
the bankruptcy court to lift the automatic stay on ex-
isting Tax Court proceedings. If the stay is lifted and
the Tax Court reaches its decision before the bank-
ruptcy court’s decision on the tax claim against the es-
tate, the decision of the Tax Court would bind the
bankruptcy court under principles of res judicata be-
cause the decision of the Tax Court affected the per-
sonal liability of the debtor. If the trustee does not
wish to subject the estate to the decision of the Tax
Court if the latter court decides the issues before the
bankruptcy court rules, the trustee could resist the
lifting of the stay on the existing Tax Court pro-
ceeding. If the Internal Revenue Service had issued a
deficiency notice to the debtor before the bankruptcy
case began, but as of the filing of the bankruptcy peti-
tion the 90-day period for filing in the Tax Court was
still running, the debtor would be automatically stayed
from filing a petition in the Tax Court. If either the
debtor or the Internal Revenue Service then files a
complaint to determine dischargeability in the bank-
ruptcy court, the decision of the bankruptcy court
would bind both the debtor and the Internal Revenue
Service.

The bankruptcy judge could, however, lift the stay on
the debtor to allow him to petition the Tax Court,
while reserving the right to rule on the tax authority’s
claim against assets of the estate. The bankruptcy
court could also, upon request by the trustee, authorize
the trustee to intervene in the Tax Court for purposes
of having the estate also governed by the decision of
the Tax Court.

In essence, under the House amendment, the bank-
ruptcy judge will have authority to determine which
court will determine the merits of the tax claim both
as to claims against the estate and claims against the
debtor concerning his personal liability for non-
dischargeable taxes. Thus, if the Internal Revenue
Service, or a State or local tax authority, files a peti-
tion to determine dischargeability, the bankruptcy
judge can either rule on the merits of the claim and
continue the stay on any pending Tax Court proceeding
or lift the stay on the Tax Court and hold the
dischargeability complaint in abeyance. If he rules on
the merits of the complaint before the decision of the
Tax Court is reached, the bankruptcy court’s decision
would bind the debtor as to nondischargeable taxes and
the Tax Court would be governed by that decision
under principles of res judicata. If the bankruptcy
judge does not rule on the merits of the complaint be-
fore the decision of the Tax Court is reached, the bank-
ruptcy court will be bound by the decision of the Tax
Court as it affects the amount of any claim against the
debtor’s estate.

If the Internal Revenue Service does not file a com-
plaint to determine dischargeability and the automatic
stay on a pending Tax Court proceeding is not lifted,
the bankruptcy court could determine the merits of
any tax claim against the estate. That decision will not
bind the debtor personally because he would not have
been personally before the bankruptcy court unless the
debtor himself asks the bankruptcy court to rule on his
personal liability. In any such situation where no party
filed a dischargeability petition, the debtor would have
access to the Tax Court to determine his personal li-
ability for a nondischargeable tax debt. While the Tax
Court in such a situation could take into account the
ruling of the bankruptcy court on claims against the
estate in deciding the debtor’s personal liability, the
bankruptcy court’s ruling would not bind the Tax
Court under principles of res judicata, because the
debtor, in that situation, would not have been person-
ally before the bankruptcy court.
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If neither the debtor nor the Internal Revenue Serv-
ice files a claim against the estate or a request to rule
on the debtor’s personal liability, any pending tax
court proceeding would be stayed until the closing of
the bankruptcy case, at which time the stay on the tax
court would cease and the tax court case could con-
tinue for purposes of deciding the merits of the debtor’s
personal liability for nondischargeable taxes.

Audit of trustee’s returns: Under both bills, the bank-
ruptcy court could determine the amount of any ad-
ministrative period taxes. The Senate amendment,
however, provided for an expedited audit procedure,
which was mandatory in some cases. The House amend-
ment (sec. 505(b)), adopts the provision of the House bill
allowing the trustee discretion in all cases whether to
ask the Internal Revenue Service, or State or local tax
authority for a prompt audit of his returns on behalf of
the estate. The House amendment, however, adopts the
provision of the Senate bill permitting a prompt audit
only on the basis of tax returns filed by the trustee for
completed taxable periods. Procedures for a prompt
audit set forth in the Senate bill are also adopted in
modified form.

Under the procedure, before the case can be closed,
the trustee may request a tax audit by the local, State
or Federal tax authority of all tax returns filed by the
trustee. The taxing authority would have to notify the
trustee and the bankruptcy court within 60 days wheth-
er it accepts returns or desires to audit the returns
more fully. If an audit is conducted, the taxing author-
ity would have to notify the trustee of tax deficiency
within 180 days after the original request, subject to ex-
tensions of time if the bankruptcy court approves. If
the trustee does not agree with the results of the audit,
the trustee could ask the bankruptcy court to resolve
the dispute. Once the trustee’s tax liability for admin-
istration period taxes has thus been determined, the
legal effect in a case under chapter 7 or 11 would be to
discharge the trustee and any predecessor of the trust-
ee, and also the debtor, from any further liability for
these taxes.

The prompt audit procedure would not be available
with respect to any tax liability as to which any return
required to be filed on behalf of the estate is not filed
with the proper tax authority. The House amendment
also specifies that a discharge of the trustee or the
debtor which would otherwise occur will not be grant-
ed, or will be void if the return filed on behalf of the es-
tate reflects fraud or material misrepresentation of
facts.

For purposes of the above prompt audit procedures, it
is intended that the tax authority with which the re-
quest for audit is to be filed is, as the Federal taxes,
the office of the District Director in the district where
the bankruptcy case is pending.

Under the House amendment, if the trustee does not
request a prompt audit, the debtor would not be dis-
charged from possible transferee liability if any assets
are returned to the debtor.

Assessment after decision: As indicated above, the
commencement of a bankruptcy case automatically
stays assessment of any tax (sec. 362(a)(6)). However,
the House amendment provides (sec. 505(c)) that if the
bankruptcy court renders a final judgment with regard
to any tax (under the rules discussed above), the tax
authority may then make an assessment (if permitted
to do so under otherwise applicable tax law) without
waiting for termination of the case or confirmation of
a reorganization plan.

Trustee’s authority to appeal tax cases: The equiva-
lent provision in the House bill (sec. 505(b)) and in the
Senate bill (sec. 362(h)) authorizing the trustee to pros-
ecute an appeal or review of a tax case are deleted as
unnecessary. Section 541(a) of the House amendment
provides that property of the estate is to include all
legal or equitable interests of the debtor. These inter-
ests include the debtor’s causes of action, so that the
specific provisions of the House and Senate bills are not
needed.
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SENATE REPORT NO. 95-989

Subsections (a) and (b) are derived, with only sty-
listic changes, from section 2a(2A) of the Bankruptcy
Act [section 11(a)(2A) of former title 11]. They permit
determination by the bankruptcy court of any unpaid
tax liability of the debtor that has not been contested
before or adjudicated by a judicial or administrative
tribunal of competent jurisdiction before the bank-
ruptcy case, and the prosecution by the trustee of an
appeal from an order of such a body if the time for re-
view or appeal has not expired before the commence-
ment of the bankruptcy case. As under current Bank-
ruptcy Act §2a (2A), Arkansas Corporation Commissioner
v. Thompson, 313 U.S. 132 (1941), remains good law to
permit abstention where uniformity of assessment is of
significant importance.

Section (c) deals with procedures for obtaining a
prompt audit of tax returns filed by the trustee in a lig-
uidation or reorganization case. Under the bill as origi-
nally introduced, a trustee who is ‘‘in doubt’” con-
cerning tax liabilities of the estate incurred during a
title 11 proceeding could obtain a discharge from per-
sonal liability for himself and the debtor (but not for
the debtor or the debtor’s successor in a reorganiza-
tion), provided that certain administrative procedures
were followed. The trustee could request a prompt tax
audit by the local, State, or Federal governmental
unit. The taxing authority would have to notify the
trustee and the court within sixty days whether it ac-
cepted the return or desired to audit the returns more
fully. If an audit were conducted, the tax office would
have to notify the trustee of any tax deficiency within
4 months (subject to an extension of time if the court
approved). These procedures would apply only to tax
years completed on or before the case was closed and
for which the trustee had filed a tax return.

The committee bill eliminates the ‘“‘in doubt’ rule
and makes mandatory (rather than optional) the trust-
ee’s request for a prompt audit of the estate’s tax re-
turns. In many cases, the trustee could not be certain
that his returns raised no doubt about possible tax
issues. In addition, it is desirable not to create a situa-
tion where the taxing authority asserts a tax liability
against the debtor (as transferee of surplus assets, if
any, return to him) after the case is over; in any such
situation, the debtor would be called on to defend a tax
return which he did not prepare. Under the amendment,
all disputes concerning these returns are to be resolved
by the bankruptcy court, and both the trustee and the
debtor himself do not then face potential post-bank-
ruptcy tax liabilities based on these returns. This re-
sult would occur as to the debtor, however, only in a
liquidation case.

In a reorganization in which the debtor or a successor
to the debtor continues in existence, the trustee could
obtain a discharge from personal liability through the
prompt audit procedure, but the Treasury could still
claim a deficiency against the debtor (or his successor)
for additional taxes due on returns filed during the
title 11 proceedings.

HOUSE REPORT NO. 95-595

Subsection (¢) is new. It codifies in part the referee’s
decision in In re Statmaster Corp., 465 F.2d 987 (5th Cir.
1972). Its purpose is to protect the trustee from per-
sonal liability for a tax falling on the estate that is not
assessed until after the case is closed. If necessary to
permit expeditious closing of the case, the court, on re-
quest of the trustee, must order the governmental unit
charged with the responsibility for collection or deter-
mination of the tax to audit the trustee’s return or be
barred from attempting later collection. The court will
be required to permit sufficient time to perform an
audit, if the taxing authority requests it. The final
order of the court and the payment of the tax deter-
mined in that order discharges the trustee, the debtor,
and any successor to the debtor from any further liabil-
ity for the tax. See Plumb, The Tax Recommendations
of the Commission on the Bankruptcy Laws: Tax Pro-
cedures, 88 Harv. L. Rev. 1360, 1423-42 (1975).
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Editorial Notes
AMENDMENTS

2010—Subsec. (a)(2)(C). Pub. L. 111-327 substituted
‘“‘applicable nonbankruptcy law” for ‘‘any law (other
than a bankruptcy law)’’.

2005—Subsec. (a)(2)(C). Pub. L. 109-8, §701(b), added
subpar. (C).

Subsec. (b). Pub. L. 109-8, §703, added par. (1), redesig-
nated existing provisions of subsec. (b) as par. (2) and
inserted ‘‘at the address and in the manner designated
in paragraph (1) after ‘‘determination of such tax’ in
introductory provisions, redesignated former pars. (1)
to (3) of subsec. (b) as subpars. (A) to (C), respectively,
of par. (2), and redesignated former subpars (A) and (B)
of par. (1) as cls. (i) and (ii), respectively, of subpar. (A).

Subsec. (b)(2). Pub. L. 109-8, §715, inserted ‘‘the es-
tate,” after ‘“‘misrepresentation,” in introductory pro-
visions.

1984—Subsec. (a)(2)(B)(i). Pub. L. 98-353 substituted
“or” for “and”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section

552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§506. Determination of secured status

(a)(1) An allowed claim of a creditor secured
by a lien on property in which the estate has an
interest, or that is subject to setoff under sec-
tion 553 of this title, is a secured claim to the
extent of the value of such creditor’s interest in
the estate’s interest in such property, or to the
extent of the amount subject to setoff, as the
case may be, and is an unsecured claim to the
extent that the value of such creditor’s interest
or the amount so subject to setoff is less than
the amount of such allowed claim. Such value
shall be determined in light of the purpose of
the valuation and of the proposed disposition or
use of such property, and in conjunction with
any hearing on such disposition or use or on a
plan affecting such creditor’s interest.

(2) If the debtor is an individual in a case
under chapter 7 or 13, such value with respect to
personal property securing an allowed claim
shall be determined based on the replacement
value of such property as of the date of the fil-
ing of the petition without deduction for costs
of sale or marketing. With respect to property
acquired for personal, family, or household pur-
poses, replacement value shall mean the price a
retail merchant would charge for property of
that kind considering the age and condition of
the property at the time value is determined.

(b) To the extent that an allowed secured
claim is secured by property the value of which,
after any recovery under subsection (c¢) of this
section, is greater than the amount of such
claim, there shall be allowed to the holder of
such claim, interest on such claim, and any rea-
sonable fees, costs, or charges provided for under
the agreement or State statute under which
such claim arose.
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(c) The trustee may recover from property se-
curing an allowed secured claim the reasonable,
necessary costs and expenses of preserving, or
disposing of, such property to the extent of any
benefit to the holder of such claim, including
the payment of all ad valorem property taxes
with respect to the property.

(d) To the extent that a lien secures a claim
against the debtor that is not an allowed se-
cured claim, such lien is void, unless—

(1) such claim was disallowed only under sec-
tion 502(b)(5) or 502(e) of this title; or

(2) such claim is not an allowed secured
claim due only to the failure of any entity to
file a proof of such claim under section 501 of
this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub. L.
98-353, title III, §448, July 10, 1984, 98 Stat. 374;
Pub. L. 109-8, title III, §327, title VII, §712(d),
Apr. 20, 2005, 119 Stat. 99, 128.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 506(a) of the House amendment adopts the
provision contained in the Senate amendment and re-
jects a contrary provision as contained in H.R. 8200 as
passed by the House. The provision contained in the
Senate amendment and adopted by the House amend-
ment recognizes that an amount subject to set-off is
sufficient to recognize a secured status in the holder of
such right. Additionally a determination of what por-
tion of an allowed claim is secured and what portion is
unsecured is binding only for the purpose for which the
determination is made. Thus determinations for pur-
poses of adequate protection is not binding for purposes
of “‘cram down” on confirmation in a case under chap-
ter 11.

Section 506(b) of the House amendment adopts lan-
guage contained in the Senate amendment and rejects
language contained in H.R. 8200 as passed by the House.
If the security agreement between the parties provides
for attorneys’ fees, it will be enforceable under title 11,
notwithstanding contrary law, and is recoverable from
the collateral after any recovery under section 506(c).

Section 506(c) of the House amendment was contained
in H.R. 8200 as passed by the House and adopted, ver-
batim, in the Senate amendment. Any time the trustee
or debtor in possession expends money to provide for
the reasonable and necessary cost and expenses of pre-
serving or disposing of a secured creditor’s collateral,
the trustee or debtor in possession is entitled to re-
cover such expenses from the secured party or from the
property securing an allowed secured claim held by
such party.

Section 506(d) of the House amendment is derived
from H.R. 8200 as passed by the House and is adopted in
lieu of the alternative test provided in section 506(d) of
the Senate amendment. For purposes of section 506(d)
of the House amendment, the debtor is a party in inter-
est.

Determination of Secured Status: The House amend-
ment deletes section 506(d)(3) of the Senate amend-
ment, which insures that a tax lien securing a non-
dischargeable tax claim is not voided because a tax au-
thority with notice or knowledge of the bankruptcy
case fails to file a claim for the liability (as it may
elect not to do, if it is clear there are insufficient as-
sets to pay the liability). Since the House amendment
retains section 506(d) of the House bill that a lien is not
voided unless a party in interest has requested that the
court determine and allow or disallow the claim, provi-
sion of the Senate amendment is not necessary.

SENATE REPORT NO. 95-989

Subsection (a) of this section separates an under-
secured creditor’s claim into two parts: He has a se-
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cured claim to the extent of the value of his collateral;
and he has an unsecured claim for the balance of his
claim. The subsection also provides for the valuation of
claims which involve setoffs under section 553. While
courts will have to determine value on a case-by-case
basis, the subsection makes it clear that valuation is to
be determined in light of the purpose of the valuation
and the proposed disposition or use of the subject prop-
erty. This determination shall be made in conjunction
with any hearing on such disposition or use of property
or on a plan affecting the creditor’s interest. To illus-
trate, a valuation early in the case in a proceeding
under sections 361-363 would not be binding upon the
debtor or creditor at the time of confirmation of the
plan. Throughout the bill, references to secured claims
are only to the claim determined to be secured under
this subsection, and not to the full amount of the credi-
tor’s claim. This provision abolishes the use of the
terms ‘“‘secured creditor’ and ‘‘unsecured creditor’ and
substitutes in their places the terms ‘‘secured claim’’
and ‘“‘unsecured claim.”

Subsection (b) codifies current law by entitling a
creditor with an oversecured claim to any reasonable
fees (including attorney’s fees), costs, or charges pro-
vided under the agreement under which the claim
arose. These fees, costs, and charges are secured claims
to the extent that the value of the collateral exceeds
the amount of the underlying claim.

Subsection (c) also codifies current law by permitting
the trustee to recover from property the value of which
is greater than the sum of the claims secured by a lien
on that property the reasonable, necessary costs and
expenses of preserving, or disposing of, the property.
The recovery is limited to the extent of any benefit to
the holder of such claim.

Subsection (d) provides that to the extent a secured
claim is not allowed, its lien is void unless the holder
had neither actual notice nor knowledge of the case,
the lien was not listed by the debtor in a chapter 9 or
11 case or such claim was disallowed only under section
502(e).

HOUSE REPORT NO. 95-595

Subsection (d) permits liens to pass through the
bankruptcy case unaffected. However, if a party in in-
terest requests the court to determine and allow or dis-
allow the claim secured by the lien under section 502
and the claim is not allowed, then the lien is void to
the extent that the claim is not allowed. The voiding
provision does not apply to claims disallowed only
under section 502(e), which requires disallowance of cer-
tain claims against the debtor by a codebtor, surety, or
guarantor for contribution or reimbursement.

Editorial Notes

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-8, §327, designated exist-
ing provisions as par. (1) and added par. (2).

Subsec. (b). Pub. L. 109-8, §712(d)(1), inserted ‘‘or
State statute’ after ‘‘agreement’.

Subsec. (¢). Pub. L. 109-8, §712(d)(2), inserted
¢, including the payment of all ad valorem property
taxes with respect to the property’ before period at
end.

1984—Subsec. (b). Pub. L. 98-353, §448(a), inserted
“for”’ after ‘“‘provided’’.
Subsec. (d)(1). Pub. L. 98-353, §448(b), substituted

“‘such claim was disallowed only under section 502(b)(5)
or 502(e) of this title” for ‘‘a party in interest has not
requested that the court determine and allow or dis-
allow such claim under section 502 of this title”.

Subsec. (d)(2). Pub. L. 98-353, §448(b), substituted
“‘such claim is not an allowed secured claim due only
to the failure of any entity to file a proof of such claim
under section 501 of this title” for ‘‘such claim was dis-
allowed only under section 502(e) of this title’’.
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Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§507. Priorities

(a) The following expenses and claims have
priority in the following order:
(1) First:

(A) Allowed unsecured claims for domestic
support obligations that, as of the date of
the filing of the petition in a case under this
title, are owed to or recoverable by a spouse,
former spouse, or child of the debtor, or such
child’s parent, legal guardian, or responsible
relative, without regard to whether the
claim is filed by such person or is filed by a
governmental unit on behalf of such person,
on the condition that funds received under
this paragraph by a governmental unit under
this title after the date of the filing of the
petition shall be applied and distributed in
accordance with applicable nonbankruptcy
law.

(B) Subject to claims under subparagraph
(A), allowed unsecured claims for domestic
support obligations that, as of the date of
the filing of the petition, are assigned by a
spouse, former spouse, child of the debtor, or
such child’s parent, legal guardian, or re-
sponsible relative to a governmental unit
(unless such obligation is assigned volun-
tarily by the spouse, former spouse, child,
parent, legal guardian, or responsible rel-
ative of the child for the purpose of col-
lecting the debt) or are owed directly to or
recoverable by a governmental unit under
applicable nonbankruptcy law, on the condi-
tion that funds received under this para-
graph by a governmental unit under this
title after the date of the filing of the peti-
tion be applied and distributed in accordance
with applicable nonbankruptcy law.

(C) If a trustee is appointed or elected
under section 701, 702, 703, 1104, 1202, or 1302,
the administrative expenses of the trustee
allowed under paragraphs (1)(A), (2), and (6)
of section 503(b) shall be paid before pay-
ment of claims under subparagraphs (A) and
(B), to the extent that the trustee admin-
isters assets that are otherwise available for
the payment of such claims.

(2) Second, administrative expenses allowed
under section 503(b) of this title, unsecured
claims of any Federal reserve bank related to
loans made through programs or facilities au-
thorized under section 13(3) of the Federal Re-
serve Act (12 U.S.C. 343),! and any fees and

1See References in Text note below.
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charges assessed against the estate under
chapter 123 of title 28.

(3) Third, unsecured claims allowed under
section 502(f) of this title.

(4) Fourth, allowed unsecured claims, but
only to the extent of $10,0002 for each indi-
vidual or corporation, as the case may be,
earned within 180 days before the date of the
filing of the petition or the date of the ces-
sation of the debtor’s business, whichever oc-
curs first, for—

(A) wages, salaries, or commissions, in-
cluding vacation, severance, and sick leave
pay earned by an individual; or

(B) sales commissions earned by an indi-
vidual or by a corporation with only 1 em-
ployee, acting as an independent contractor
in the sale of goods or services for the debtor
in the ordinary course of the debtor’s busi-
ness if, and only if, during the 12 months
preceding that date, at least 75 percent of
the amount that the individual or corpora-
tion earned by acting as an independent con-
tractor in the sale of goods or services was
earned from the debtor.

(6) Fifth, allowed unsecured claims for con-
tributions to an employee benefit plan—

(A) arising from services rendered within
180 days before the date of the filing of the
petition or the date of the cessation of the
debtor’s business, whichever occurs first; but
only

(B) for each such plan, to the extent of—

(i) the number of employees covered by
each such plan multiplied by $10,000;2 less

(ii) the aggregate amount paid to such
employees under paragraph (4) of this sub-
section, plus the aggregate amount paid by
the estate on behalf of such employees to
any other employee benefit plan.

(6) Sixth, allowed unsecured claims of per-
sons—

(A) engaged in the production or raising of
grain, as defined in section 557(b) of this
title, against a debtor who owns or operates
a grain storage facility, as defined in section
557(b) of this title, for grain or the proceeds
of grain, or

(B) engaged as a United States fisherman
against a debtor who has acquired fish or
fish produce from a fisherman through a sale
or conversion, and who is engaged in oper-
ating a fish produce storage or processing fa-
cility—

but only to the extent of $4,0002 for each such
individual.

(7) Seventh, allowed unsecured claims of in-
dividuals, to the extent of $1,8002 for each such
individual, arising from the deposit, before the
commencement of the case, of money in con-
nection with the purchase, lease, or rental of
property, or the purchase of services, for the
personal, family, or household use of such in-
dividuals, that were not delivered or provided.

(8) Eighth, allowed unsecured claims of gov-
ernmental units, only to the extent that such
claims are for—

2See Adjustment of Dollar Amounts notes below.
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(A) a tax on or measured by income or
gross receipts for a taxable year ending on or
before the date of the filing of the petition—

(i) for which a return, if required, is last
due, including extensions, after three
years before the date of the filing of the
petition;

(ii) assessed within 240 days before the
date of the filing of the petition, exclusive
of—

(I) any time during which an offer in
compromise with respect to that tax was
pending or in effect during that 240-day
period, plus 30 days; and

(IT) any time during which a stay of
proceedings against collections was in
effect in a prior case under this title dur-
ing that 240-day period, plus 90 days; or

(iii) other than a tax of a kind specified
in section 523(a)(1)(B) or 523(a)(1)(C) of this
title, not assessed before, but assessable,
under applicable law or by agreement,
after, the commencement of the case;

(B) a property tax incurred before the com-
mencement of the case and last payable
without penalty after one year before the
date of the filing of the petition;

(C) a tax required to be collected or with-
held and for which the debtor is liable in
whatever capacity;

(D) an employment tax on a wage, salary,
or commission of a kind specified in para-
graph (4) of this subsection earned from the
debtor before the date of the filing of the pe-
tition, whether or not actually paid before
such date, for which a return is last due,
under applicable law or under any extension,
after three years before the date of the filing
of the petition;

(E) an excise tax on—

(i) a transaction occurring before the
date of the filing of the petition for which
a return, if required, is last due, under ap-
plicable law or under any extension, after
three years before the date of the filing of
the petition; or

(ii) if a return is not required, a trans-
action occurring during the three years
immediately preceding the date of the fil-
ing of the petition;

(F) a customs duty arising out of the im-
portation of merchandise—

(i) entered for consumption within one
yvear before the date of the filing of the pe-
tition;

(ii) covered by an entry liquidated or re-
liquidated within one year before the date
of the filing of the petition; or

(iii) entered for consumption within four
years before the date of the filing of the
petition but unliquidated on such date, if
the Secretary of the Treasury certifies
that failure to liquidate such entry was
due to an investigation pending on such
date into assessment of antidumping or
countervailing duties or fraud, or if infor-
mation needed for the proper appraisement
or classification of such merchandise was
not available to the appropriate customs
officer before such date; or
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(G) a penalty related to a claim of a kind
specified in this paragraph and in compensa-
tion for actual pecuniary loss.

An otherwise applicable time period specified
in this paragraph shall be suspended for any
period during which a governmental unit is
prohibited under applicable nonbankruptcy
law from collecting a tax as a result of a re-
quest by the debtor for a hearing and an ap-
peal of any collection action taken or pro-
posed against the debtor, plus 90 days; plus
any time during which the stay of proceedings
was in effect in a prior case under this title or
during which collection was precluded by the
existence of 1 or more confirmed plans under
this title, plus 90 days.

(9) Ninth, allowed unsecured claims based
upon any commitment by the debtor to a Fed-
eral depository institutions regulatory agency
(or predecessor to such agency) to maintain
the capital of an insured depository institu-
tion.

(10) Tenth, allowed claims for death or per-
sonal injury resulting from the operation of a
motor vehicle or vessel if such operation was
unlawful because the debtor was intoxicated
from using alcohol, a drug, or another sub-
stance.

(b) If the trustee, under section 362, 363, or 364
of this title, provides adequate protection of the
interest of a holder of a claim secured by a lien
on property of the debtor and if, notwith-
standing such protection, such creditor has a
claim allowable under subsection (a)(2) of this
section arising from the stay of action against
such property under section 362 of this title,
from the use, sale, or lease of such property
under section 363 of this title, or from the grant-
ing of a lien under section 364(d) of this title,
then such creditor’s claim under such subsection
shall have priority over every other claim allow-
able under such subsection.

(c) For the purpose of subsection (a) of this
section, a claim of a governmental unit arising
from an erroneous refund or credit of a tax has
the same priority as a claim for the tax to which
such refund or credit relates.

(d) An entity that is subrogated to the rights
of a holder of a claim of a kind specified in sub-
section (a)(1), (a)(4), (a)(d), (a)(6), (a)(7), (a)(8) ex-
cluding subparagraph (F), or (a)(9) of this sec-
tion is not subrogated to the right of the holder
of such claim to priority under such subsection.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2583; Pub. L.
98-353, title III, §§350, 449, July 10, 1984, 98 Stat.
358, 374; Pub. L. 101-647, title XXV, §2522(d), Nov.
29, 1990, 104 Stat. 4867; Pub. L. 103-394, title I,
§108(c), title II, §207, title III, §304(c), title V,
§501(b)(3), (d)(11), Oct. 22, 1994, 108 Stat. 4112,
4123, 4132, 4142, 4145; Pub. L. 109-8, title II, §§212,
223, title VII, §§705, 706, title XIV, §1401, title
XV, §1502(a)(1), Apr. 20, 2005, 119 Stat. 51, 62, 126,
214, 216; Pub. L. 111-203, title XI, §1101(b), July
21, 2010, 124 Stat. 2115; Pub. L. 111-327, §2(a)(15),
Dec. 22, 2010, 124 Stat. 3559; Pub. L. 116-260, div.
FF, title X, §1001(i), Dec. 27, 2020, 134 Stat. 3221;
Pub. L. 11842, div. C, title V, §544(a), Mar. 9,
2024, 138 Stat. 178.)

TITLE 11—BANKRUPTCY

§507

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 507(a)(3) of the House amendment represents
a compromise dollar amount and date for the priority
between similar provisions contained in H.R. 8200 as
passed by the House and the Senate amendments. A
similar compromise is contained in section 507(a)(4).

Section 507(a)(5) represents a compromise on amount
between the priority as contained in H.R. 8200 as passed
by the House and the Senate amendment. The Senate
provision for limiting the priority to consumers having
less than a fixed gross income is deleted.

Section 507(a)(6) of the House amendment represents
a compromise between similar provisions contained in
H.R. 8200 as passed by the House and the Senate amend-
ment.

Section 507(b) of the House amendment is new and is
derived from the compromise contained in the House
amendment with respect to adequate protection under
section 361. Subsection (b) provides that to the extent
adequate protection of the interest of a holder of a
claim proves to be inadequate, then the creditor’s
claim is given priority over every other allowable
claim entitled to distribution under section 507(a). Sec-
tion 507(b) of the Senate amendment is deleted.

Section 507(c) of the House amendment is new. Sec-
tion 507(d) of the House amendment prevents subroga-
tion with respect to priority for certain priority
claims. Subrogation with respect to priority is in-
tended to be permitted for administrative claims and
claims arising during the gap period.

Priorities: Under the House amendment, taxes re-
ceive priority as follows:

First. Administration expenses: The amendment gen-
erally follows the Senate amendment in providing ex-
pressly that taxes incurred during the administration
of the estate share the first priority given to adminis-
trative expenses generally. Among the taxes which re-
ceives first priority, as defined in section 503, are the
employees’ and the employer’s shares of employment
taxes on wages earned and paid after the petition is
filed. Section 503(b)(1) also includes in administration
expenses a tax liability arising from an excessive allow-
ance by a tax authority of a ‘‘quickie refund’” to the es-
tate. (In the case of Federal taxes, such refunds are al-
lowed under special rules based on net operating loss
carrybacks (sec. 6411 of the Internal Revenue Code
[title 26]).

An exception is made to first priority treatment for
taxes incurred by the estate with regard to the employ-
er’s share of employment taxes on wages earned from
the debtor before the petition but paid from the estate
after the petition has been filed. In this situation, the
employer’s tax receives either sixth priority or general
claim treatment.

The House amendment also adopts the provisions of
the Senate amendment which include in the definition
of administrative expenses under section 503 any fine,
penalty (including ‘‘additions to tax’ under applicable
tax laws) or reduction in credit imposed on the estate.

Second. ‘“‘Involuntary gap’” claims: ‘Involuntary
gap’’ creditors are granted second priority by para-
graph (2) of section 507(a). This priority includes tax
claims arising in the ordinary course of the debtor’s
business or financial affairs after he has been placed in-
voluntarily in bankruptcy but before a trustee is ap-
pointed or before the order for relief.

Third. Certain taxes on prepetition wages: Wage
claims entitled to third priority are for compensation
which does not exceed $2,000 and was earned during the
90 days before the filing of the bankruptcy petition or
the cessation of the debtor’s business. Certain employ-
ment taxes receive third priority in payment from the
estate along with the payment of wages to which the
taxes relate. In the case of wages earned before the fil-
ing of the petition, but paid by the trustee (rather than
by the debtor) after the filing of the petition, claims or
the employees’ share of the employment taxes (with-
held income taxes and the employees’ share of the so-
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cial security or railroad retirement tax) receive third
priority to the extent the wage claims themselves are
entitled to this priority.

In the case of wages earned from and paid by the
debtor before the filing of the petition, the employer’s
share of the employment taxes on these wages paid by
the debtor receives sixth priority or, if not entitled to
that priority, are treated only as general claims. Under
the House amendment, the employer’s share of employ-
ment taxes on wages earned by employees of the debt-
or, but paid by the trustee after the filing of the bank-
ruptcy petition, will also receive sixth priority to the
extent that claims for the wages receive third priority.
To the extent the claims for wages do not receive third
priority, but instead are treated only as general claims,
claims for the employer’s share of the employment
taxes attributable to those wages will also be treated
as general claims. In calculating the amounts payable
as general wage claims, the trustee must pay the em-
ployer’s share of employment taxes on such wages.

Sixth priority. The House amendment modifies the
provisions of both the House bill and Senate amend-
ment in the case of sixth priority taxes. Under the
amendment, the following Federal, State and local
taxes are included in the sixth priority:

First. Income and gross receipts taxes incurred before
the date of the petition for which the last due date of
the return, including all extensions of time granted to
file the return, occurred within 3 years before the date
on which the petition was filed, or after the petition
date. Under this rule, the due date of the return, rather
than the date on which the taxes were assessed, deter-
mines the priority.

Second. Income and gross receipts taxes assessed at
any time within 240 days before the petition date.
Under this rule, the date on which the governmental
unit assesses the tax, rather than the due date of the
return, determines the priority.

If, following assessment of a tax, the debtor submits
an offer in compromise to the governmental unit, the
House amendment provides that the 240-day period is to
be suspended for the duration of the offer and will re-
sume running after the offer is withdrawn or rejected
by the governmental unit, but the tax liability will re-
ceive priority if the title 11 petition is filed during the
balance of the 240-day period or during a minimum of
30 days after the offer is withdrawn or rejected. This
rule modifies a provision of the Senate amendment
dealing specifically with offers in compromise. Under
the modified rule, if, after the assessment, an offer in
compromise is submitted by the debtor and is still
pending (without having been accepted or rejected) at
the date on which a title 11 petition is filed, the under-
lying liability will receive sixth priority. However, if
an assessment of a tax liability is made but the tax is
not collected within 240 days, the tax will not receive
priority under section 507(a)(6)(A)(i) and the debtor
cannot revive a priority for that tax by submitting an
offer in compromise.

Third. Income and gross receipts taxes not assessed
before the petition date but still permitted, under oth-
erwise applicable tax laws, to be assessed. Thus, for ex-
ample, a prepetition tax liability is to receive sixth pri-
ority under this rule if, under the applicable statute of
limitations, the tax liability can still be assessed by
the tax authority. This rule also covers situations re-
ferred to in section 507(a)(6)(B)(ii) of the Senate amend-
ment where the assessment or collection of a tax was
prohibited before the petition pending exhaustion of ju-
dicial or administrative remedies, except that the
House amendment eliminates the 300-day limitation of
the Senate bill. So, for example, if before the petition
a debtor was engaged in litigation in the Tax Court,
during which the Internal Revenue Code [title 26] bars
the Internal Revenue Service from assessing or col-
lecting the tax, and if the tax court decision is made in
favor of the Service before the petition under title 11 is
filed, thereby lifting the restrictions on assessment and
collection, the tax liability will receive sixth priority
even if the tax authority does not make an assessment
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within 300 days before the petition (provided, of course,
that the statute of limitations on assessment has not
expired by the petition date).

In light of the above categories of the sixth priority,
and tax liability of the debtor (under the Internal Rev-
enue Code [title 26] or State or local law) as a trans-
feree of property from another person will receive sixth
priority without the limitations contained in the Sen-
ate amendment so long as the transferee liability had
not been assessed by the tax authority by the petition
date but could still have been assessed by that date
under the applicable tax statute of limitations or, if
the transferee liability had been assessed before the pe-
tition, the assessment was made no more than 240 days
before the petition date.

Also in light of the above categories, the treatment
of prepetition tax liabilities arising from an excessive
allowance to the debtor of a tentative carryback ad-
justment, such as a ‘‘quickie refund’ under section 6411
of the Internal Revenue Code [title 26] is revised as fol-
lows: If the tax authority has assessed the additional
tax before the petition, the tax liability will receive
priority if the date of assessment was within 240 days
before the petition date. If the tax authority had not
assessed the additional tax by the petition, the tax li-
ability will still receive priority so long as, on the peti-
tion date, assessment of the liability is not barred by
the statute of limitations.

Fourth. Any property tax assessed before the com-
mencement of the case and last payable without pen-
alty within 1 year before the petition, or thereafter.

Fifth. Taxes which the debtor was required by law to
withhold or collect from others and for which he is lia-
ble in any capacity, regardless of the age of the tax
claims. This category covers the so-called ‘‘trust fund”
taxes, that is, income taxes which an employer is re-
quired to withhold from the pay of his employees, and
the employees’ share of social security taxes.

In addition, this category includes the liability of a
responsible officer under the Internal Revenue Code
(sec. 6672) [title 26] for income taxes or for the employ-
ees’ share of social security taxes which that officer
was responsible for withholding from the wages of em-
ployees and paying to the Treasury, although he was
not himself the employer. This priority will operate
when a person found to be a responsible officer has him-
self filed in title 11, and the priority will cover the
debtor’s responsible officer liability regardless of the
age of the tax year to which the tax relates. The U.S.
Supreme Court has interpreted present law to require
the same result as will be reached under this rule. U.S.
v. Sotelo, 436 U.S. 268 (1978) [98 S.Ct. 1795, 56 L.Ed.2d 275,
rehearing denied 98 S.Ct. 3126, 438 U.S. 907, 57 L.Ed.2d
1150].

This category also includes the liability under sec-
tion 3505 of the Internal Revenue Code [26 U.S.C. 3505]
of a taxpayer who loans money for the payment of
wages or other compensation.

Sixth. The employer’s share of employment taxes on
wages paid before the petition and on third-priority
wages paid postpetition by the estate. The priority
rules under the House amendment governing employ-
ment taxes can thus be summarized as follows: Claims
for the employees’ shares of employment taxes attrib-
utable to wages both earned and paid before the filing
of the petition are to receive sixth priority. In the case
of employee wages earned, but not paid, before the fil-
ing of the bankruptcy petition, claims for the employ-
ees’ share of employment taxes receive third priority
to the extent the wages themselves receive third pri-
ority. Claims which relate to wages earned before the
petition, but not paid before the petition (and which
are not entitled to the third priority under the rule set
out above), will be paid as general claims. Since the re-
lated wages will receive no priority, the related em-
ployment taxes would also be paid as nonpriority gen-
eral claims.

The employer’s share of the employment taxes on
wages earned and paid before the bankruptcy petition
will receive sixth priority to the extent the return for
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these taxes was last due (including extensions of time)
within 3 years before the filing of the petition, or was
due after the petition was filed. Older tax claims of this
nature will be payable as general claims. In the case of
wages earned by employees before the petition, but ac-
tually paid by the trustee (as claims against the estate)
after the title 11 case commenced, the employer’s share
of the employment taxes on third priority wages will be
payable as sixth priority claims and the employer’s
taxes on prepetition wages which are treated only as
general claims will be payable only as general claims.
In calculating the amounts payable as general wage
claims, the trustee must pay the employer’s share of
employment taxes on such wages. The House amend-
ment thus deletes the provision of the Senate amend-
ment that certain employer taxes receive third priority
and are to be paid immediately after payment of third
priority wages and the employees’ shares of employ-
ment taxes on those wages.

In the case of employment taxes relating to wages
earned and paid after the petition, both the employees’
shares and the employer’s share will receive first pri-
ority as administration expenses of the estate.

Seventh. Excise taxes on transactions for which a re-
turn, if required, is last due, under otherwise applicable
law or under any extension of time to file the return,
within 3 years before the petition was filed, or there-
after. If a return is not required with regard to a par-
ticular excise tax, priority is given if the transaction or
event itself occurred within 3 years before the date on
which the title 11 petition was filed. All Federal, State
or local taxes generally considered or expressly treated
as excises are covered by this category, including sales
taxes, estate and gift taxes, gasoline and special fuel
taxes, and wagering and truck taxes.

Eighth. Certain unpaid customs duties. The House
amendment covers in this category duties on imports
entered for consumption within 1 year before the filing
of the petition, but which are still unliquidated on the
petition date; duties covered by an entry liquidated or
reliquidated within 1 year before the petition date; and
any duty on merchandise entered for consumption
within 4 years before the petition but not liquidated on
the petition date, if the Secretary of the Treasury or
his delegate certifies that duties were not liquidated
because of possible assessment of antidumping or coun-
tervailing duties or fraud penalties.

For purposes of the above priority rules, the House
amendment adopts the provision of the Senate bill that
any tax liability which, under otherwise applicable tax
law, is collectible in the form of a ‘‘penalty,” is to be
treated in the same manner as a tax liability. In bank-
ruptcy terminology, such tax liabilities are referred to
as pecuniary loss penalties. Thus, any tax liability
which under the Internal Revenue Code [title 26] or
State or local tax law is payable as a ‘‘penalty,” in ad-
dition to the liability of a responsible person under sec-
tion 6672 of the Internal Revenue Code [26 U.S.C. 6672]
will be entitled to the priority which the liability
would receive if it were expressly labeled as a ‘‘tax’
under the applicable tax law. However, a tax penalty
which is punitive in nature is given subordinated treat-
ment under section 726(a)(4).

The House amendment also adopts the provision of
the Senate amendment that a claim arising from an er-
roneous refund or credit of tax, other than a ‘“‘quickie
refund,” is to receive the same priority as the tax to
which the refund or credit relates.

The House amendment deletes the express provision
of the Senate amendment that a tax liability is to re-
ceive sixth priority if it satisfies any one of the sub-
paragraphs of section 507(a)(6) even if the liability fails
to satisfy the terms of one or more other subpara-
graphs. No change of substance is intended by the dele-
tion, however, in light of section 102(5) of the House
amendment, providing a rule of construction that the
word ‘‘or’’ is not intended to be exclusive.

The House amendment deletes from the express pri-
ority categories of the Senate amendment the priority
for a debtor’s liability as a third party for failing to
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surrender property or to pay an obligation in response
to a levy for taxes of another, and the priority for
amounts provided for under deferred payment agree-
ments between a debtor and the tax authority.

The House amendment also adopts the substance of
the definition in section 346(a) the Senate amendment
of when taxes are to be considered ‘‘incurred’” except
that the House amendment applies these definitions
solely for purposes of determining which category of
section 507 tests the priority of a particular tax liabil-
ity. Thus, for example, the House amendment contains
a special rule for the treatment of taxes under the 45-
day exception to the preference rules under section 547
and the definitions of when a tax is incurred for pri-
ority purposes are not to apply to such preference
rules. Under the House amendment, for purposes of the
priority rules, a tax on income for a particular period
is to be considered ‘“‘incurred’ on the last day of the pe-
riod. A tax on or measured by some event, such as the
payment of wages or a transfer by reason of death or
gift, or an excise tax on a sale or other transaction, is
to be considered ‘‘incurred’ on the date of the trans-
action or event.

SENATE REPORT NO. 95-989

Section 507 specifies the kinds of claims that are en-
titled to priority in distribution, and the order of their
priority. Paragraph (1) grants first priority to allowed
administrative expenses and to fees and charges as-
sessed against the estate under chapter 123 [§1911 et
seq.] of title 28. Taxes included as administrative ex-
penses under section 503(b)(1) of the bill generally re-
ceive the first priority, but the bill makes certain
qualifications: Examples of these specially treated
claims are the estate’s liability for recapture of an in-
vestment tax credit claimed by the debtor before the
title 11 case (this liability receives sixth priority) and
the estate’s employment tax liabilities on wages earned
before, but paid after, the petition was filed (this liabil-
ity generally receives the same priority as the wages).

“Involuntary gap’ creditors, granted first priority
under current law, are granted second priority by para-
graph (2). This priority, covering claims arising in the
ordinary course of the debtor’s business or financial af-
fairs after a title 11 case has begun but before a trustee
is appointed or before the order for relief, includes
taxes incurred during the conduct of such activities.

Paragraph (3) expands and increases the wage pri-
ority found in current section 64a(2) [section 104(a)(2) of
former title 11]. The amount entitled to priority is
raised from $600 to $1,800. The former figure was last
adjusted in 1926. Inflation has made it nearly meaning-
less, and the bill brings it more than up to date. The
three month limit of current law is retained, but is
modified to run from the earlier of the date of the fil-
ing of the petition or the date of the cessation of the
debtor’s business. The priority is expanded to cover va-
cation, severance, and sick leave pay. The bill adds to
the third priority so-called ‘‘trust fund’ taxes, that is,
withheld income taxes and the employees’ share of the
social security or railroad retirement taxes, but only to
the extent that the wages on which taxes are imposed
are themselves entitled to third priority.

The employer’s share, the employment tax and the
employer’s share of the social security or railroad re-
tirement tax on third priority compensation, is also in-
cluded in the third priority category, but only if, and
to the extent that the wages and related trust fund
taxes have first been paid in full. Because of the claim-
ants urgent need for their wages in the typical cases,
the employer’s taxes should not be paid before the wage
claims entitled to priority, as well as the related trust
fund taxes, are fully paid.

Paragraph (4) overrules United States v. Embassy Res-
taurant, 359 U.S. 29 (1958), which held that fringe bene-
fits were not entitled to wage priority status. The bill
recognizes the realities of labor contract negotiations,
where fringe benefits may be substituted for wage de-
mands. The priority granted is limited to claims for
contributions to employee benefit plans such as pen-
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sion plans, health or life insurance plans, and others,
arising from services rendered within 120 days before
the commencement of the case or the date of cessation
of the debtor’s business, whichever occurs first. The
dollar limit placed on the total of all contributions
payable under this paragraph is equal to the difference
between the maximum allowable priority under para-
graph (3), $1,800, times the number of employees cov-
ered by the plan less the actual distributions under
paragraph (3) with respect to these employees.

Paragraph (5) is a new priority for consumer credi-
tors—those who have deposited money in connection
with the purchase, lease, or rental of property, or the
purchase of services, for their personal, family, or
household use, that were not delivered or provided. The
priority amount is not to exceed $600. In order to reach
only those persons most deserving of this special pri-
ority, it is limited to individuals whose adjustable
gross income from all sources derived does not exceed
$20,000. See Senate Hearings, testimony of Prof. Vern
Countryman, at pp. 848-849. The income of the husband
and wife should be aggregated for the purposes of the
$20,000 1limit if either or both spouses assert such a pri-
ority claim.

The sixth priority is for certain taxes. Priority is
given to income taxes for a taxable year that ended on
or before the date of the filing of the petition, if the
last due date of the return for such year occurred not
more than 3 years immediately before the date on
which the petition was filed (§507(a)(6)(A)(i)). For the
purposes of this rule, the last due date of the return is
the last date under any extension of time to file the re-
turn which the taxing authority may have granted the
debtor.

Employment taxes and transfer taxes (including gift,
estate, sales, use and other excise taxes) are also given
sixth priority if the transaction or event which gave
rise to the tax occurred before the petition date, pro-
vided that the required return or report of such tax li-
abilities was last due within 3 years before the petition
was filed or was last due after the petition date
(§507(a)(6)(A)(ii)). The employment taxes covered under
this rule are the employer’s share of the social security
and railroad retirement taxes and required employer
payments toward unemployment insurance.

Priority is given to income taxes and other taxes of
a kind described in section 507(a)(6)(A)(1) and (ii) which
the Federal, State, or local tax authority had assessed
within 3 years after the last due date of the return,
that is, including any extension of time to file the re-
turn, if the debtor filed in title 11 within 240 days after
the assessment was made (§507(a)(6)(B)(i)). This rule
may bring into the sixth priority the debtor’s tax li-
ability for some taxable years which would not qualify
for priority under the general three-year rule of section
507(a)(6)(A).

The sixth priority category also includes taxes which
the tax authority was barred by law from assessing or
collecting at any time during the 300 days before the
petition under title 11 was filed (§507(2)(6)(B)(ii)). In the
case of certain Federal taxes, this preserves a priority
for tax liabilities for years more than three years be-
fore the filing of the petition where the debtor and the
Internal Revenue Service were negotiating over an
audit of the debtor’s returns or were engaged in litiga-
tion in the Tax Court. In such situations, the tax law
prohibits the service’s right to assess a tax deficiency
until ninety days after the service sends the taxpayer
a deficiency letter or, if the taxpayer files a petition in
the Tax Court during that 90-day period, until the out-
come of the litigation. A similar priority exists in
present law, except that the taxing authority is al-
lowed no time to assess and collect the taxes after the
restrictions on assessment (discussed above) are lifted.
Some taxpayers have exploited this loophole by filing
in bankruptcy immediately after the end of the 90-day
period or immediately after the close of Tax Court pro-
ceedings. The bill remedies this defect by preserving a
priority for taxes the assessment of which was barred
by law by giving the tax authority 300 days within
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which to make the assessment after the lifting of the
bar and then to collect or file public notice of its tax
lien. Thus, if a taxpayer files a title 11 petition at any
time during that 300-day period, the tax deficiency will
be entitled to priority. If the petition is filed more than
300 days after the restriction on assessment was lifted,
the taxing authority will not have priority for the tax
deficiency.

Taxes for which an offer in compromise was with-
drawn by the debtor, or rejected by a governmental
unit, within 240 days before the petition date
(§507(a)(6)(B)(iii)) will also receive sixth priority. This
rule closes a loophole under present law under which,
following an assessment of tax, some taxpayers have
submitted a formal offer in compromise, dragged out
negotiations with the taxing authority until the tax li-
ability would lose priority under the three-year pri-
ority period of present law, and then filed in bank-
ruptcy before the governmental unit could take collec-
tion steps.

Also included are certain taxes for which no return or
report is required by law (§507(a)(6)(C)), if the taxable
transaction occurred within three years before the peti-
tion was filed.

Taxes (not covered by the third priority) which the
debtor was required by law to withhold or collect from
others and for which he is liable in any capacity, re-
gardless of the age of the tax claims (§507(a)(6)(D)) are
included. This category covers the so-called ‘‘trust
fund” taxes, that is, income taxes which an employer is
required to withhold from the pay of his employees, the
employees’ shares of social security and railroad retire-
ment taxes, and also Federal unemployment insurance.
This category also includes excise taxes which a seller
of goods or services is required to collect from a buyer
and pay over to a taxing authority.

This category also covers the liability of a respon-
sible corporate officer under the Internal Revenue Code
[title 26] for income taxes or for the employees’ share
of employment taxes which, under the tax law, the em-
ployer was required to withhold from the wages of em-
ployees. This priority will operate where a person found
to be a responsible officer has himself filed a petition
under title 11, and the priority covers the debtor’s li-
ability as an officer under the Internal Revenue Code,
regardless of the age of the tax year to which the tax
relates.

The priority rules under the bill governing employ-
ment taxes can be summarized as follows: In the case
of wages earned and actually paid before the petition
under title 11 was filed, the liability for the employees’
share of the employment taxes, regardless of the
prepetition year in which the wages were earned and
paid. The employer’s share of the employment taxes on
all wages earned and paid before the petition receive
sixth priority; generally, these taxes will be those for
which a return was due within three years before the
petition. With respect to wages earned by employees
before the petition but actually paid by the trustee
after the title 11 case commenced, taxes required to be
withheld receives the same priority as the wages them-
selves. Thus, the employees’ share of taxes on third pri-
ority wages also receives third priority. Taxes on the
balance of such wages receive no priority and are col-
lectible only as general claims because the wages them-
selves are payable only as general claims and liability
for the taxes arises only to the extent the wages are ac-
tually paid. The employer’s share of employment taxes
on third priority wages earned before the petition but
paid after the petition was filed receives third priority,
but only if the wages in this category have first been
paid in full. Assuming there are sufficient funds to pay
third priority wages and the related employer taxes in
full, the employer’s share of taxes on the balance of
wage payments becomes a general claim (because the
wages themselves are payable as general claims). Both
the employees’ and the employer’s share of employ-
ment taxes on wages earned and paid after the petition
was filed receive first priority as administrative ex-
penses.
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Also covered by this sixth priority are property taxes
required to be assessed within 3 years before the filing
of the petition (§507(a)(6)(E)).

Taxes attributable to a tentative carryback adjust-
ment received by the debtor before the petition was
filed, such as a ‘‘quickie refund’ received under section
6411 of the Internal Revenue Code [title 26]
(§507(a)(6)(F')) are included. However, the tax claim
against the debtor will rein a prepetition loss year for
which the tax return was last due, including exten-
sions, within 3 years before the petition was filed.

Taxes resulting from a recapture, occasioned by a
transfer during bankruptcy, of a tax credit or deduc-
tion taken during an earlier tax year (§507(a)(6)(G)) are
included. A typical example occurs when there is a sale
by the trustee of depreciable property during the case
and depreciation deductions taken in prepetition years
are subject to recapture under section 1250 of the Code
[title 26].

Taxes owed by the debtor as a transferee of assets
from another person who is liable for a tax, if the tax
claim against the transferor would have received pri-
ority in a chapter 11 case commenced by the transferor
within 1 year before the date of the petition filed by the
transferee (§507(a)(6)(H)), are included.

Also included are certain tax payments required to
have been made during the 1 year immediately before
the petition was filed, where the debtor had previously
entered into a deferred payment agreement (including
an offer in compromise) to pay an agreed liability in
periodic installments but had become delinquent in one
or more installments before the petition was filed
(§507(a)(6)(I)). This priority covers all types of deferred
or part payment agreements. The priority covers only
installments which first became due during the 1 year
before the petition but which remained unpaid at the
date of the petition. The priority does not come into
play, however, if before the case began or during the
case, the debtor and the taxing authority agree to a
further extension of time to pay the delinquent
amounts.

Certain tax-related liabilities which are not true
taxes or which are not collected by regular assessment
procedures (§507(a)(6)(J)) are included. One type of li-
ability covered in this category is the liability under
section 3505 of the Internal Revenue Code [title 26] of a
lender who pays wages directly to employees of another
employer or who supplies funds to an employer for the
payment of wages. Another is the liability under sec-
tion 6332 of the Internal Revenue Code [title 26], of a
person who fails to turn over money or property of the
taxpayer in response to a levy. Since the taxing author-
ity must collect such a liability from the third party
by suit rather than normal assessment procedures, an
extra year is added to the normal 3-year priority peri-
ods. If a suit was commenced by the taxing authority
within the four-year period and before the petition was
filed, the priority is also preserved, provided that the
suit had not terminated more than 1 year before the
date of the filing of the petition.

Also included are certain unpaid customs duties
which have not grown unreasonably ‘‘stale”
(§507(a)(6)(K)). These include duties on imports entered
for consumption with 3 years before the filing of the pe-
tition if the duties are still unliquidated on the peti-
tion date. If an import entry has been liquidated (in
general, liquidation is in an administrative determina-
tion of the value and tariff rate of the item) or reliqg-
uidated, within two years of the filing of the petition
the customs liability is given priority. If the Secretary
of the Treasury certifies that customs duties were not
liquidated because of an investigation into possible as-
sessment of antidumping or countervailing duties, or
because of fraud penalties, duties not liquidated for
this reason during the five years before the importer
filed under title 11 also will receive priority.

Subsection (a) of this section also provides specifi-
cally that interest on sixth priority tax claims accrued
before the filing of the petition is also entitled to sixth
priority.
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Subsection (b) of this section provides that any fine
or penalty which represents compensation for actual
pecuniary loss of a governmental unit, and which in-
volves a tax liability entitled to sixth priority, is to re-
ceive the same priority.

Subsection (b) also provides that a claim arising from
an erroneous refund or credit of tax is to be given the
same priority as the tax to which the refund or credit
relates.

Editorial Notes
REFERENCES IN TEXT

Section 13(3) of the Federal Reserve Act, referred to
in subsec. (a)(2), is classified to section 343(3) of Title
12, Banks and Banking.

AMENDMENTS

2024—Subsec. (d). Pub. L. 11842 inserted ‘‘excluding
subparagraph (F)’’ after ““(a)(8)”.

2020—Subsec. (d). Pub. L. 116-260, §1001(i)(2), inserted
‘. (a)(®)” after ‘““(a)(7)” and struck out ‘‘or subpara-
graphs (A) through (E) and (G) of subsection (a)(8)”
after ‘““(a)(9)” and ‘‘or subparagraph’ after ‘‘such sub-
section”.

Pub. L. 116-260, §1001(i)(1), struck out ‘, (a)(8)” after
‘“(a)(7)” and inserted ‘‘or subparagraphs (A) through (E)
and (G) of subsection (a)(8)”’ after ‘“(a)(9)”’ and ‘‘or sub-
paragraph’ after ‘‘such subsection’.

2010—Subsec. (a)(2). Pub. L. 111-203 inserted ‘‘unse-
cured claims of any Federal reserve bank related to
loans made through programs or facilities authorized
under section 13(3) of the Federal Reserve Act (12 U.S.C.
343),” after ‘‘this title,”.

Subsec. (a)(8)(A)({i)AI). Pub. L. 111-327 substituted
‘“; or” for period at end.

2005—Subsec. (a)(1). Pub. L. 109-8, §212(9), added par.
(1). Former par. (1) redesignated (2).

Subsec. (a)(2). Pub. L. 109-8, §212(2), (3), redesignated
par. (1) as (2) and substituted ‘‘Second’” for ‘‘First’.
Former par. (2) redesignated (3).

Subsec. (a)(3). Pub. L. 109-8, §212(2), (4), redesignated
par. (2) as (3) and substituted ‘“Third” for ‘‘Second’.
Former par. (3) redesignated (4).

Subsec. (a)(4). Pub. L. 109-8, §1401, which directed
amendment of par. (4), ‘‘as amended by section 212", by
substituting ‘“$10,000’" for ‘$4,000”’ and ‘180" for ‘90"’ in
introductory provisions, effective Apr. 20, 2005, was exe-
cuted to this par., which was par. (3), to reflect the
probable intent of Congress, notwithstanding that the
redesignation of this par. as (4) by Pub. L. 109-8, §212(2),
was effective 180 days after Apr. 20, 2005. See Effective
Date of 2005 Amendment notes below.

Pub. L. 109-8, §212(2), (5), redesignated par. (3) as (4)
and substituted ‘“Fourth” for ‘‘Third” in introductory
provisions and a period for semicolon at end. Former
par. (4) redesignated (5).

Subsec. (a)(b). Pub. L. 109-8, §212(2), (6), redesignated
par. (4) as (5) and substituted ‘‘Fifth” for ‘“‘Fourth” in
introductory provisions. Former par. (56) redesignated
(6).

Subsec. (a)(5)(B)(i). Pub. L. 109-8, §1401(2), which di-
rected amendment of par. (b), ‘‘as amended by section
212, by substituting ¢$10,000’ for ‘$4,000, effective
Apr. 20, 2005, was executed to this par., which was par.
(4), to reflect the probable intent of Congress, notwith-
standing that the redesignation of this par. as (5) by
Pub. L. 109-8, §212(2), was effective 180 days after Apr.
20, 2005. See Effective Date of 2006 Amendment notes
below.

Subsec. (a)(5)(B)(ii). Pub. L. 109-8, §1502(a)(1)(A){),
substituted ‘‘paragraph (4)’ for ‘‘paragraph (3)”.

Subsec. (a)(6). Pub. L. 109-8, §212(2), (7), redesignated
par. (5) as (6) and substituted ‘“Sixth’ for ‘“‘Fifth’’ in in-
troductory provisions. Former par. (6) redesignated (7).

Subsec. (a)(7). Pub. L. 109-8, §212(1), (2), (8), redesig-
nated par. (6) as (7), substituted ‘““Seventh” for ‘“Sixth’’,
and struck out former par. (7) which read as follows:
‘““‘Seventh, allowed claims for debts to a spouse, former
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spouse, or child of the debtor, for alimony to, mainte-
nance for, or support of such spouse or child, in connec-
tion with a separation agreement, divorce decree or
other order of a court of record, determination made in
accordance with State or territorial law by a govern-
mental unit, or property settlement agreement, but not
to the extent that such debt—

‘“(A) is assigned to another entity, voluntarily, by
operation of law, or otherwise; or

‘(B) includes a liability designated as alimony,
maintenance, or support, unless such liability is ac-
tually in the nature of alimony, maintenance or sup-
port.”

Subsec. (a)(8). Pub. L. 109-8, §705(2), inserted at end
““An otherwise applicable time period specified in this
paragraph shall be suspended for any period during
which a governmental unit is prohibited under applica-
ble nonbankruptcy law from collecting a tax as a result
of a request by the debtor for a hearing and an appeal
of any collection action taken or proposed against the
debtor, plus 90 days; plus any time during which the
stay of proceedings was in effect in a prior case under
this title or during which collection was precluded by
the existence of 1 or more confirmed plans under this
title, plus 90 days.”’

Subsec. (a)(8)(A). Pub. L. 109-8, §705(1)(A), inserted
‘“for a taxable year ending on or before the date of the
filing of the petition” after ‘‘gross receipts’ in intro-
ductory provisions.

Subsec. (a)(8)(A)({). Pub. L. 109-8, §705(1)(B), struck
out ‘“‘for a taxable year ending on or before the date of
the filing of the petition’” before ‘‘for which a return’.

Subsec. (a)(8)(A)@{i). Pub. L. 109-8, §705(1)(C), added cl.
(ii) and struck out former cl. (ii) which read as follows:
“‘assessed within 240 days, plus any time plus 30 days
during which an offer in compromise with respect to
such tax that was made within 240 days after such as-
sessment was pending, before the date of the filing of
the petition; or’’.

Subsec. (a)(8)(B). Pub. L. 109-8, §706, substituted ‘““in-
curred”’ for ‘‘assessed’.

Subsec. (a)(8)(D). Pub. L. 109-8, §1502(a)(1)(A)(ii), sub-
stituted ‘‘paragraph (4)” for ‘‘paragraph (3)”.

Subsec. (a)(10). Pub. L. 109-8, §223, added par. (10).

Subsec. (b). Pub. L. 109-8, §1502(a)(1)(B), substituted
‘“‘subsection (a)(2)”’ for ‘‘subsection (a)(1)”.

Subsec. (d). Pub. L. 109-8, §1502(a)(1)(C), substituted
‘“‘subsection (a)(1)” for ‘‘subsection (a)(3)”.

1994—Subsec. (a)(3). Pub. L. 103-394, §207, amended
par. (3) generally. Prior to amendment, par. (3) read as
follows: ‘““Third, allowed unsecured claims for wages,
salaries, or commissions, including vacation, sever-
ance, and sick leave pay—

““(A) earned by an individual within 90 days before
the date of the filing of the petition or the date of the
cessation of the debtor’s business, whichever occurs
first; but only

‘“(B) to the extent of $2,000 for each such indi-
vidual.”

Subsec. (a)(9)(B)(@). Pub. L. 103-394, §108(c)(1), sub-
stituted ¢$4,000”" for ‘“$2,000"".

Subsec. (a)(5). Pub. L. 103-394, §§108(c)(2), 501(b)(3),
substituted ‘‘section 557(b)”’ for ‘‘section 557(b)(1)”’ after
“grain, as defined in’’ and ‘‘section 557(b)’’ for ‘‘section
557(b)(2) after ‘‘facility, as defined in> in subpar. (A)
and ‘‘$4,000” for ‘‘$2,000”’ in concluding provisions.

Subsec. (a)(6). Pub. L. 103-394, §108(c)(3), substituted
¢‘$1,800” for ‘“$900°".

Subsec. (a)(7). Pub. L. 103-394, §304(c)(3), added par.
(7). Former par. (7) redesignated (8).

Subsec. (a)(8). Pub. L. 103-394, §304(c)(2), redesignated
par. (7) as (8) and substituted ‘“‘Eighth’ for ‘‘Seventh’.
Former par. (8) redesignated (9).

Subsec. (a)(9). Pub. L. 103-394, §§304(c)(1), 501(d)(11)(A),
redesignated par. (8) as (9) and substituted ‘“Ninth’ for
“Eighth” and ‘‘a Federal depository institutions regu-
latory agency (or predecessor to such agency)’’ for ‘‘the
Federal Deposit Insurance Corporation, the Resolution
Trust Corporation, the Director of the Office of Thrift
Supervision, the Comptroller of the Currency, or the
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Board of Governors of the Federal Reserve System, or
their predecessors or successors,”’.

Subsec. (d). Pub. L. 103-394, §501(d)(11)(B), substituted
“(a)(6), (a)(7), (a)(8), or (a)(9)” for ‘‘or (a)(6)”.

1990—Subsec. (a)(8). Pub. L. 101-647 added par. (8).

1984—Subsec. (a)(3). Pub. L. 98-353, §449(a)(1), inserted
a comma after ‘‘severance’.

Subsec. (a)(4). Pub. L. 98-353, §449(a)(2), substituted
‘“‘an employee benefit plan’ for ‘‘employee benefit
plans’ in provisions preceding subpar. (A).

Subsec. (a)(4)(B)(i). Pub. L. 98-353, §449(a)(3), inserted
‘‘each” after ‘‘covered by’’.

Subsec. (a)(5). Pub. L. 98-353, §350(3), added par. (5).
Former par. (5) redesignated (6).

Subsec. (a)(6). Pub. L. 98-353, §350(1), redesignated
former par. (6) as (6) and substituted ‘‘Sixth” for
“Fifth”. Former par. (6) redesignated (7).

Subsec. (a)(7). Pub. L. 98-353, §§350(2), 449(a)(4), redes-
ignated former par. (6) as (7), substituted ‘‘Seventh’ for
““Sixth”’, and inserted ‘‘only’’ after ‘‘units,”’.

Subsec. (¢). Pub. L. 98-353, §449(b), substituted ‘‘has
the same priority” for ‘‘shall be treated the same’.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2024 AMENDMENT

Pub. L. 11842, div. C, title V, §544(b), Mar. 9, 2024, 138
Stat. 178, provided that:

“(1) Except as provided in paragraph (2), the amend-
ment made by subsection (a) [amending this section]
shall take effect on the date of the enactment of this
Act [Mar. 9, 2024].

‘“(2) The amendment made by subsection (a) shall not
apply with respect to cases commenced under title 11 of
the United States Code before the date of the enact-
ment of this Act.”

EFFECTIVE DATE OF 2020 AMENDMENT

Pub. L. 116-260, div. FF, title X, §1001(i)(2), Dec. 27,
2020, 134 Stat. 3221, provided that the amendment made
by section 1001(i)(2) is effective on the date that is 1
year after Dec. 27, 2020.

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by Pub. L. 111-203 effective 1 day after
July 21, 2010, except as otherwise provided, see section
4 of Pub. L. 111-203, set out as an Effective Date note
under section 5301 of Title 12, Banks and Banking.

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-8, title XIV, §1406, Apr. 20, 2005, 119 Stat.
215, as amended by Pub. L. 111-327, §3, Dec. 22, 2010, 124
Stat. 3563, provided that:

‘“(a) EFFECTIVE DATE.—Except as provided in sub-
section (b), this title [amending this section and sec-
tions 523, 548, 1104, and 1114 of this title and enacting
provisions set out as a note under section 523 of this
title] and the amendments made by this title shall take
effect on the date of the enactment of this Act [Apr. 20,
2005].

“(b) APPLICATION OF AMENDMENTS.—

‘(1) IN GENERAL.—Except as provided in paragraph
(2), the amendments made by this title shall apply
only with respect to cases commenced under title 11
of the United States Code on or after the date of the
enactment of this Act [Apr. 20, 2005].

‘(2) AVOIDANCE PERIOD.—The amendment made by
section 1402(1) [amending section 548 of this title]
shall apply only with respect to cases commenced
under title 11 of the United States Code more than 1
year after the date of the enactment of this Act.”
Amendment by sections 212, 223, 705, 706, and 1502(a)(1)

of Pub. L. 109-8 effective 180 days after Apr. 20, 2005, and
not applicable with respect to cases commenced under
this title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as a
note under section 101 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
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under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

Court Rules and Judicial Documents
ADJUSTMENT OF DOLLAR AMOUNTS

The dollar amounts specified in this section were ad-
justed by notices of the Judicial Conference of the
United States pursuant to section 104 of this title as
follows:

By notice dated Jan. 31, 2022, 87 F.R. 6625, effective
Apr. 1, 2022, in subsec. (a)(4), dollar amount ‘13,650’ was
adjusted to ‘15,150”°; in subsec. (a)(5)(B)(i), dollar
amount ‘13,650 was adjusted to ¢15,150’"; in subsec.
(a)(6), dollar amount ‘6,725’ was adjusted to ‘‘7,475’;
and, in subsec. (a)(7), dollar amount ‘3,025 was ad-
justed to ‘‘3,350”’. See notice of the Judicial Conference
of the United States set out as a note under section 104
of this title.

By notice dated Feb. 5, 2019, 84 F.R. 3488, effective
Apr. 1, 2019, in subsec. (a)(4), dollar amount ‘12,850’ was
adjusted to ‘13,650°; in subsec. (a)(5)(B)(i), dollar
amount ‘12,850’ was adjusted to ¢13,650’’; in subsec.
(a)(6)(B) [sic], dollar amount ‘6,325 was adjusted to
¢6,725’; and, in subsec. (a)(7), dollar amount ‘2,850’ was
adjusted to ‘3,025

By notice dated Feb. 16, 2016, 81 F.R. 8748, effective
Apr. 1, 2016, in subsec. (a)(4), dollar amount ‘12,475 was
adjusted to ‘12,850°; in subsec. (a)(5)(B)(i), dollar
amount ‘12,475 was adjusted to ¢12,850’°; in subsec.
(a)(6)(B) [sic], dollar amount ‘6,150 was adjusted to
¢6,325"’; and, in subsec. (a)(7), dollar amount ‘2,775’ was
adjusted to ‘2,850

By notice dated Feb. 12, 2013, 78 F.R. 12089, effective
Apr. 1, 2013, in subsec. (a)(4), dollar amount ‘11,725’ was
adjusted to ‘12,475; in subsec. (a)(5), dollar amount
“11,725 was adjusted to ‘‘12,475’; in subsec. (a)(6), dol-
lar amount ‘5,775’ was adjusted to ‘‘6,150”’; and, in sub-
sec. (a)(7), dollar amount ‘2,600 was adjusted to
$2,7757.

By notice dated Feb. 19, 2010, 75 F.R. 8747, effective
Apr. 1, 2010, in subsec. (a)(4), dollar amount ‘10,950’ was
adjusted to ‘‘11,725”’; in subsec. (a)(5), dollar amount
€10,950” was adjusted to *‘11,725’; in subsec. (a)(6), dol-
lar amount ‘5,400’ was adjusted to *‘5,775”’; and, in sub-
sec. (a)(7), dollar amount ‘2,425 was adjusted to
2,600,

By notice dated Feb. 7, 2007, 72 F.R. 7082, effective
Apr. 1, 2007, in subsec. (a)(4), dollar amount ‘10,000’ was
adjusted to ‘10,950’; in subsec. (a)(5), dollar amount
10,000 was adjusted to ‘10,950"’; in subsec. (a)(6), dol-
lar amount ‘4,925 was adjusted to ‘‘5,400’’; and, in sub-
sec. (a)(7), dollar amount ‘2,225 was adjusted to
2,425,

[Pub. L. 109-8 redesignated pars. (3) to (6) of subsec.
(a) as pars. (4) to (7), respectively, and amended certain
dollar amounts. See 2006 Amendment notes above.]

By notice dated Feb. 18, 2004, 69 F.R. 8482, effective
Apr. 1, 2004, in subsec. (a)(3), dollar amount ‘4,650’ was
adjusted to 4,925’; in subsec. (a)(4)(B)(i), dollar
amount 4,650 was adjusted to ‘4,925; in subsec.
(a)(b), dollar amount ‘4,650’ was adjusted to ‘4,925’;
and, in subsec. (a)(6), dollar amount ‘2,100 was ad-
justed to ‘2,225,

By notice dated Feb. 13, 2001, 66 F.R. 10910, effective
Apr. 1, 2001, in subsec. (a)(3), dollar amount ‘‘4,300"” was
adjusted to ‘4,650’; in subsec. (a)(4)(B)(i), dollar
amount ‘4,300 was adjusted to ‘4,650’’; in subsec.
(a)(5), dollar amount ‘4,300’ was adjusted to ‘‘4,650°’;
and, in subsec. (a)(6), dollar amount ‘1,950 was ad-
justed to ‘2,100”".

By notice dated Feb. 3, 1998, 63 F.R. 7179, effective
Apr. 1, 1998, in subsec. (a)(3), dollar amount ‘4,000 was
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adjusted to ‘4,300’; in subsec. (a)(4)(B)(i), dollar
amount ‘4,000 was adjusted to °4,300’; in subsec.
(a)(b), dollar amount ‘4,000 was adjusted to 4,300’;
and, in subsec. (a)(6), dollar amount ‘1,800 was ad-
justed to “1,950"’.

§ 508. Effect of distribution other than under this
title

If a creditor of a partnership debtor receives,
from a general partner that is not a debtor in a
case under chapter 7 of this title, payment of, or
a transfer of property on account of, a claim
that is allowed under this title and that is not
secured by a lien on property of such partner,
such creditor may not receive any payment
under this title on account of such claim until
each of the other holders of claims on account of
which such holders are entitled to share equally
with such creditor under this title has received
payment under this title equal in value to the
consideration received by such creditor from
such general partner.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2585; Pub. L.
109-8, title VIII, §802(d)(7), Apr. 20, 2005, 119 Stat.
146.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 508(b) of the House amendment is new and
provides an identical rule with respect to a creditor of
a partnership who receives payment from a partner, to
that of a creditor of a debtor who receives a payment
in a foreign proceeding involving the debtor.

SENATE REPORT NO. 95-989

This section prohibits a creditor from receiving any
distribution in the bankruptcy case if he has received
payment of a portion of his claim in a foreign pro-
ceeding, until the other creditors in the bankruptcy
case in this country that are entitled to share equally
with that creditor have received as much as he has in
the foreign proceeding.

Editorial Notes

AMENDMENTS

2005—Pub. L. 109-8 designated subsec. (b) as entire
section and struck out subsec. (a) which read as fol-
lows: “If a creditor receives, in a foreign proceeding,
payment of, or a transfer of property on account of, a
claim that is allowed under this title, such creditor
may not receive any payment under this title on ac-
count of such claim until each of the other holders of
claims on account of which such holders are entitled to
share equally with such creditor under this title has re-
ceived payment under this title equal in value to the
consideration received by such creditor in such foreign
proceeding.”

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

§509. Claims of codebtors

(a) Except as provided in subsection (b) or (c)
of this section, an entity that is liable with the
debtor on, or that has secured, a claim of a cred-
itor against the debtor, and that pays such
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claim, is subrogated to the rights of such cred-
itor to the extent of such payment.

(b) Such entity is not subrogated to the rights
of such creditor to the extent that—

(1) a claim of such entity for reimbursement
or contribution on account of such payment of
such creditor’s claim is—

(A) allowed under section 502 of this title;

(B) disallowed other than under section
502(e) of this title; or

(C) subordinated under section 510 of this
title; or

(2) as between the debtor and such entity,
such entity received the consideration for the
claim held by such creditor.

(c) The court shall subordinate to the claim of
a creditor and for the benefit of such creditor an
allowed claim, by way of subrogation under this
section, or for reimbursement or contribution,
of an entity that is liable with the debtor on, or
that has secured, such creditor’s claim, until
such creditor’s claim is paid in full, either
through payments under this title or otherwise.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2585; Pub. L.
98-353, title III, §450, July 10, 1984, 98 Stat. 375.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 509 of the House amendment represents a sub-
stantial revision of provisions contained in H.R. 8200 as
passed by the House and in the Senate amendment.
Section 509(a) states a general rule that a surety or co-
debtor is subrogated to the rights of a creditor assured
by the surety or co-debtor to the extent the surety or
co-debtor pays such creditor. Section 509(b) states a
general exception indicating that subrogation is not
granted to the extent that a claim of a surety or co-
debtor for reimbursement or contribution is allowed
under section 502 or disallowed other than under sec-
tion 502(e). Additionally, section 509(b)(1)(C) provides
that such claims for subrogation are subordinated to
the extent that a claim of the surety or co-debtor for
reimbursement or contribution is subordinated under
section 510(a)(1) or 510(b). Section 509(b)(2) reiterates
the well-known rule that prevents a debtor that is ulti-
mately liable on the debt from recovering from a sur-
ety or a co-debtor. Although the language in section
509(b)(2) focuses in terms of receipt of consideration,
legislative history appearing elsewhere indicates that
an agreement to share liabilities should prevail over an
agreement to share profits throughout title 11. This is
particularly important in the context of co-debtors who
are partners. Section 509(c) subordinates the claim of a
surety or co-debtor to the claim of an assured creditor
until the creditor’s claim is paid in full.

SENATE REPORT NO. 95-989

Section 509 deals with codebtors generally, and is in
addition to the disallowance provision in section 502(e).
This section is based on the notion that the only rights
available to a surety, guarantor, or comaker are con-
tribution, reimbursement, and subrogation. The right
that applies in a particular situation will depend on the
agreement between the debtor and the codebtor, and on
whether and how payment was made by the codebtor to
the creditor. The claim of a surety or codebtor for con-
tribution or reimbursement is discharged even if the
claim is never filed, as is any claim for subrogation
even if the surety or codebtor chooses to file a claim
for contribution or reimbursement instead.

Subsection (a) subrogates the codebtor (whether as a
codebtor, surety, or guarantor) to the rights of the
creditor, to the extent of any payment made by the co-
debtor to the creditor. Whether the creditor’s claim
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was filed under section 501(a) or 501(b) is irrelevant. The
right of subrogation will exist even if the primary
creditor’s claim is allowed by virtue of being listed
under proposed 11 U.S.C. 924 or 1111, and not by reason
of a proof of claim.

Subsection (b) permits a subrogated codebtor to re-
ceive payments in the bankruptcy case only if the cred-
itor has been paid in full, either through payments
under the bankruptcy code or otherwise.

Editorial Notes

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-353, §450(a), substituted
‘‘subsection (b) or” for ‘‘subsections (b) and”’, and in-
serted ‘‘against the debtor’ after ‘‘a creditor’.

Subsec. (b)(1). Pub. L. 98-353, §450(b), substituted ‘‘of
such” for ‘‘of a’” after “‘account’.

Subsec. (c¢). Pub. L. 98-353, §450(c), substituted ‘‘this
section’ for ‘‘section 509 of this title”.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§510. Subordination

(a) A subordination agreement is enforceable
in a case under this title to the same extent that
such agreement is enforceable under applicable
nonbankruptcy law.

(b) For the purpose of distribution under this
title, a claim arising from rescission of a pur-
chase or sale of a security of the debtor or of an
affiliate of the debtor, for damages arising from
the purchase or sale of such a security, or for re-
imbursement or contribution allowed under sec-
tion 502 on account of such a claim, shall be sub-
ordinated to all claims or interests that are sen-
ior to or equal the claim or interest represented
by such security, except that if such security is
common stock, such claim has the same priority
as common stock.

(c) Notwithstanding subsections (a) and (b) of
this section, after notice and a hearing, the
court may—

(1) under principles of equitable subordina-
tion, subordinate for purposes of distribution
all or part of an allowed claim to all or part of
another allowed claim or all or part of an al-
lowed interest to all or part of another al-
lowed interest; or

(2) order that any lien securing such a subor-
dinated claim be transferred to the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L.
98-353, title III, §451, July 10, 1984, 98 Stat. 375.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 510(c)(1) of the House amendment represents
a compromise between similar provisions in the House
bill and Senate amendment. After notice and a hearing,
the court may, under principles of equitable subordina-
tion, subordinate for purposes of distribution all or
part of an allowed claim to all or part of another al-
lowed claim or all or part of an allowed interest to all
or part of another allowed interest. As a matter of eq-
uity, it is reasonable that a court subordinate claims to
claims and interests to interests. It is intended that
the term ‘‘principles of equitable subordination’ follow
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existing case law and leave to the courts development
of this principle. To date, under existing law, a claim
is generally subordinated only if holder of such claim is
guilty of inequitable conduct, or the claim itself is of
a status susceptible to subordination, such as a penalty
or a claim for damages arising from the purchase or
sale of a security of the debtor. The fact that such a
claim may be secured is of no consequence to the issue
of subordination. However, it is inconceivable that the
status of a claim as a secured claim could ever be
grounds for justifying equitable subordination.

Subordination: Since the House amendment author-
izes subordination of claims only under principles of
equitable subordination, and thus incorporates prin-
ciples of existing case law, a tax claim would rarely be
subordinated under this provision of the bill.

Section 511 of the Senate amendment is deleted. Its
substance is adopted in section 502(b)(9) of the House
amendment which reflects an identical provision con-
tained in H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989

Subsection (a) requires the court to enforce subordi-
nation agreements. A subordination agreement will not
be enforced, however, in a reorganization case in which
the class that is the beneficiary of the agreement has
accepted, as specified in proposed 11 U.S.C. 1126, a plan
that waives their rights under the agreement. Other-
wise, the agreement would prevent just what chapter 11
contemplates: that seniors may give up rights to jun-
iors in the interest of confirmation of a plan and reha-
bilitation of the debtor. The subsection also requires
the court to subordinate in payment any claim for re-
scission of a purchase or sale of a security of the debtor
or of an affiliate, or for damages arising from the pur-
chase or sale of such a security, to all claims and inter-
ests that are senior to the claim or interest represented
by the security. Thus, the later subordination varies
with the claim or interest involved. If the security is a
debt instrument, the damages or rescission claim will
be granted the status of a general unsecured claim. If
the security is an equity security, the damages or re-
scission claim is subordinated to all creditors and
treated the same as the equity security itself.

Subsection (b) authorizes the bankruptcy court, in
ordering distribution of assets, to subordinate all or
any part of any claim to all or any part of another
claim, regardless of the priority ranking of either
claim. In addition, any lien securing such a subordi-
nated claim may be transferred to the estate. The bill
provides, however, that any subordination ordered
under this provision must be based on principles of eq-
uitable subordination. These principles are defined by
case law, and have generally indicated that a claim
may normally be subordinated only if its holder is
guilty of misconduct. As originally introduced, the bill
provided specifically that a tax claim may not be sub-
ordinated on equitable grounds. The bill deletes this
express exception, but the effect under the amendment
should be much the same in most situations since,
under the judicial doctrine of equitable subordination,
a tax claim would rarely be subordinated.

Editorial Notes
AMENDMENTS

1984—Subsec. (b). Pub. L. 98-353 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘““‘Any claim for recission of a purchase or sale of
a security of the debtor or of an affiliate or for damages
arising from the purchase or sale of such a security
shall be subordinated for purposes of distribution to all
claims and interests that are senior or equal to the
claim or interest represented by such security.”’

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
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5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

§511. Rate of interest on tax claims

(a) If any provision of this title requires the
payment of interest on a tax claim or on an ad-
ministrative expense tax, or the payment of in-
terest to enable a creditor to receive the present
value of the allowed amount of a tax claim, the
rate of interest shall be the rate determined
under applicable nonbankruptcy law.

(b) In the case of taxes paid under a confirmed
plan under this title, the rate of interest shall
be determined as of the calendar month in which
the plan is confirmed.

(Added Pub. L. 109-8, title VII, §704(a), Apr. 20,
2005, 119 Stat. 125.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2005 Amendment note under section
101 of this title.

SUBCHAPTER II—DEBTOR’S DUTIES AND
BENEFITS

§521. Debtor’s duties

(a) The debtor shall—
(1) file—
(A) a list of creditors; and
(B) unless the court orders otherwise—

(i) a schedule of assets and liabilities;

(ii) a schedule of current income and cur-
rent expenditures;

(iii) a statement of the debtor’s financial
affairs and, if section 342(b) applies, a cer-
tificate—

(I) of an attorney whose name is indi-
cated on the petition as the attorney for
the debtor, or a bankruptcy petition pre-
parer signing the petition under section
110(b)(1), indicating that such attorney
or the bankruptcy petition preparer de-
livered to the debtor the notice required
by section 342(b); or

(IT) if no attorney is so indicated, and
no bankruptcy petition preparer signed
the petition, of the debtor that such no-
tice was received and read by the debtor;

(iv) copies of all payment advices or
other evidence of payment received within
60 days before the date of the filing of the
petition, by the debtor from any employer
of the debtor;

(v) a statement of the amount of month-
ly net income, itemized to show how the
amount is calculated; and

(vi) a statement disclosing any reason-
ably anticipated increase in income or ex-
penditures over the 12-month period fol-
lowing the date of the filing of the peti-
tion;

(2) if an individual debtor’s schedule of as-
sets and liabilities includes debts which are se-
cured by property of the estate—
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