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paid, the percentage of the amount of bonuses
awarded to supervisors and management offi-
cials, and the average percentage used to cal-
culate the total average bonus amount.

(Added Pub. L. 108-201, §3(a), Feb. 24, 2004, 118
Stat. 475.)
Editorial Notes
REFERENCES IN TEXT

The date of enactment of this chapter, referred to in
introductory provisions, is the date of enactment of
Pub. L. 108-201, which was approved Feb. 24, 2004.
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AMENDMENTS

2018—Pub. L. 115232, div. A, title XI, §1101(b), Aug. 13,
2018, 132 Stat. 2000, added item 9905.

2011—Pub. L. 112-81, div. A, title XI, §1101(d)(1), Dec.
31, 2011, 125 Stat. 1610, amended chapter heading gen-
erally, substituting “DEPARTMENT OF DEFENSE
PERSONNEL AUTHORITIES” for “DEPARTMENT OF
DEFENSE NATIONAL SECURITY PERSONNEL SYS-
TEM”.

2009—Pub. L. 111-84, div. A, title XI, §1113(f)(2), Oct.
28, 2009, 123 Stat. 2502, added item 9902 and struck out
former item 9902 ‘‘Establishment of human resources
management system’’.

§9901. Definitions

For purposes of this chapter—
(1) the term ‘‘Director’” means the Director
of the Office of Personnel Management; and

(2) the term ‘‘Secretary’” means the Sec-
retary of Defense.
(Added Pub. L. 108-136, div. A, title XI,

§1101(a)(1), Nov. 24, 2003, 117 Stat. 1621.)

Statutory Notes and Related Subsidiaries

IMPACT ON DEPARTMENT OF DEFENSE CIVILIAN
PERSONNEL

Pub. L. 108-136, div. A, title XI, §1101(b), Nov. 24, 2003,
117 Stat. 1633, provided that:

‘(1) Any exercise of authority under chapter 99 of
such title [this chapter] (as added by subsection (a)), in-
cluding under any system established under such chap-
ter, shall be in conformance with the requirements of
this subsection.

‘“(2) No other provision of this Act [see Tables for
classification] or of any amendment made by this Act
may be construed or applied in a manner so as to limit,
supersede, or otherwise affect the provisions of this sec-
tion [enacting this chapter], except to the extent that
it does so by specific reference to this section.”

§9902. Department of Defense personnel authori-
ties

(a) PERFORMANCE MANAGEMENT AND WORK-
FORCE INCENTIVES.—(1) The Secretary, in coordi-
nation with the Director, shall promulgate regu-
lations providing for the following:
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(A) A fair, credible, and transparent per-
formance appraisal system for employees.

(B) A fair, credible, and transparent system
for linking employee bonuses and other per-
formance-based actions to performance ap-
praisals of employees.

(C) A process for ensuring ongoing perform-
ance feedback and dialogue among super-
visors, managers, and employees throughout
the appraisal period and setting timetables for
review.

(D) Development of attractive career paths.

(E) Development of ‘‘performance assistance
plans’ that are designed to give employees
formal training, on-the-job training, coun-
seling, mentoring, and other assistance.

(2) In developing the regulations required by
this subsection, the Secretary, in coordination
with the Director, may waive the requirements
of chapter 43 (other than sections 4302 and
4303(e)) and the regulations implementing such
chapter, to the extent necessary to achieve the
objectives of this subsection.

(3)(A) The Secretary may establish a fund, to
be known as the ‘“‘Department of Defense Civil-
ian Workforce Incentive Fund” (in this para-
graph referred to as the ‘“Fund’’).

(B) The Fund shall consist of the following:

(i) Amounts appropriated to the Fund.
(ii) Amounts available for compensation of
employees that are transferred to the Fund.

(C) Amounts in the Fund shall be available for
the following:

(i) Incentive payments for employees based
on team or individual performance (which pay-
ments shall be in addition to basic pay).

(ii) Incentive payments to attract or retain
employees with particular or superior quali-
fications or abilities.

(D) The authority provided in this paragraph
is in addition to, and does not supersede or re-
place, any authority or source of funding other-
wise available to the Secretary to pay bonuses
or make incentive payments to civilian employ-
ees of the Department.

(4)(A) Any action taken by the Secretary
under this subsection, or to implement this sub-
section, shall be subject to the requirements of
subsection (c) and chapter 71.

(B) Any rules or regulations promulgated pur-
suant to this subsection shall be deemed an
agency rule or regulation under section
7117(a)(2), and shall not be deemed a Govern-
ment-wide rule or regulation under section
7117(a)(1).

(b) FLEXIBILITIES RELATING TO APPOINT-
MENTS.—(1) The Secretary, in coordination with
the Director, shall promulgate regulations to re-
design the procedures which are applied by the
Department of Defense in making appointments
to positions within the competitive service in
order to—

(A) better meet mission needs;

(B) respond to managers’ needs and the
needs of applicants;

(C) produce high-quality applicants;

(D) support timely decisions;

(E) uphold appointments based on merit sys-
tem principles; and

(F) promote competitive job offers.
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(2) In redesigning the process by which such
appointments shall be made, the Secretary, in
coordination with the Director, may waive the
requirements of chapter 33, and the regulations
implementing such chapter, to the extent nec-
essary to achieve the objectives of this section,
while providing for the following:

(A) Fair, credible, and transparent methods
of establishing qualification requirements for,
recruitment for, and appointments to posi-
tions.

(B) Fair and open competition and equitable
treatment in the consideration and selection
of individuals to positions.

(C) Fair, credible, and transparent methods
of assigning, reassigning, detailing, transfer-
ring, or promoting employees.

(3) In implementing this subsection, the Sec-
retary shall comply with the provisions of sec-
tion 2302(b)(11), regarding veterans’ preference
requirements, in a manner consistent with that
in which such provisions are applied under chap-
ter 33.

(4)(A) Any action taken by the Secretary
under this subsection, or to implement this sub-
section, shall be subject to the requirements of
subsection (c¢) and chapter 71.

(B) Any rules or regulations promulgated pur-
suant to this section shall be deemed an agency
rule or regulation under section 7117(a)(2), and
shall not be deemed a Government-wide rule or
regulation under section 7117(a)(1).

(5) The Secretary shall develop a training pro-
gram for Department of Defense human resource
professionals to implement the requirements of
this subsection.

(6) The Secretary shall develop indicators of
effectiveness to determine whether appointment
flexibilities under this subsection have achieved
the objectives set forth in paragraph (1).

(¢) CRITERIA FOR USE OF NEW PERSONNEL AU-
THORITIES.—In establishing any new perform-
ance management and workforce incentive sys-
tem under subsection (a) or utilizing appoint-
ment flexibilities under subsection (b), the Sec-
retary shall—

(1) adhere to merit principles set forth in
section 2301;

(2) include a means for ensuring employee
involvement (for bargaining unit employees,
through their exclusive representatives) in the
design and implementation of such system;

(3) provide for adequate training and retrain-
ing for supervisors, managers, and employees
in the implementation and operation of such
system;

(4) develop—

(A) a comprehensive management succes-
sion program to provide training to employ-
ees to develop managers for the agency; and

(B) a program to provide training to super-
visors on actions, options, and strategies a
supervisor may use in administering such
system;

(5) include effective transparency and ac-
countability measures and safeguards to en-
sure that the management of such system is
fair, credible, and equitable, including appro-
priate independent reasonableness reviews, in-
ternal assessments, and employee surveys;
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(6) provide mentors to advise individuals on
their career paths and opportunities to ad-
vance and excel within their fields;

(7) develop appropriate procedures for warn-
ings during performance evaluations for em-
ployees who fail to meet performance stand-
ards;

(8) utilize the annual strategic workforce
plan, required by section 115b?1 of title 10; and

(9) ensure that adequate agency resources
are allocated for the design, implementation,
and administration of such system.

(d) DEVELOPMENT OF TRAINING PROGRAM FOR
SUPERVISORS.—(1) The Secretary shall develop—
(A) a program to provide training to super-
visors on use of the new authorities provided
in this section, including the actions, options,
and strategies a supervisor may use in—

(i) developing and discussing relevant
goals and objectives with the employee,
communicating and discussing progress rel-
ative to performance goals and objectives,
and conducting performance appraisals;

(ii) mentoring and motivating employees,
and improving employee performance and
productivity;

(iii) fostering a work environment charac-
terized by fairness, respect, equal oppor-
tunity, and attention to the quality of the
work of employees;

(iv) effectively managing employees with
unacceptable performance;

(v) addressing reports of a hostile work en-
vironment, reprisal, or harassment of or by
another supervisor or employee; and

(vi) otherwise carrying out the duties and
responsibilities of a supervisor;

(B) a program to provide training to super-
visors on the prohibited personnel practices
under section 2302 (particularly with respect
to such practices described under subsections
(b)(1) and (b)(8) of such section), employee col-
lective bargaining and union participation
rights, and the procedures and processes used
to enforce employee rights; and

(C) a program under which experienced su-
pervisors mentor new supervisors by—

(i) sharing knowledge and advice in areas
such as communication, critical thinking,
responsibility, flexibility, motivating em-
ployees, teamwork, leadership, and profes-
sional development; and

(ii) pointing out strengths and areas for
development.

(2) Each supervisor shall be required to com-
plete a program at least once every 3 years.

(e) PROVISIONS REGARDING NATIONAL LEVEL
BARGAINING.—

(1) The Secretary may bargain with a labor
organization which has been accorded exclu-
sive recognition under chapter 71 at an organi-
zational level above the level of exclusive rec-
ognition. The decision to bargain above the
level of exclusive recognition shall not be sub-
ject to review. The Secretary shall consult
with the labor organization before deter-
mining the appropriate organizational level of
bargaining.

1See References in Text note below.
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(2) Any such bargaining shall—

(A) address issues that are—

(i) subject to bargaining under chapter 71
and this chapter;

(ii) applicable to multiple bargaining
units; and

(iii) raised by either party to the bar-
gaining;

(B) except as agreed by the parties or di-
rected through an independent dispute reso-
lution process agreed upon by the parties, be
binding on all affected subordinate bar-
gaining units of the labor organization at
the level of recognition and their exclusive
representatives, and the Department of De-
fense and its subcomponents, without regard
to levels of recognition;

(C) to the extent agreed by the parties or
directed through an independent dispute res-
olution process agreed upon by the parties,
supersede conflicting provisions of all other
collective bargaining agreements of the
labor organization, including collective bar-
gaining agreements negotiated with an ex-
clusive representative at the level of rec-
ognition; and

(D) except as agreed by the parties or di-
rected through an independent dispute reso-
lution process agreed upon by the parties,
not be subject to further negotiations for
any purpose, including bargaining at the
level of recognition.

(3) Any independent dispute resolution proc-
ess agreed to by the parties for the purposes of
paragraph (2) shall have the authority to ad-
dress all issues on which the parties are unable
to reach agreement.

(4) The National Guard Bureau and the
Army and Air Force National Guard may be
included in coverage under this subsection.

(5) Any bargaining completed pursuant to
this subsection with a labor organization not
otherwise having national consultation rights
with the Department of Defense or its sub-
components shall not create any obligation on
the Department of Defense or its subcompo-
nents to confer national consultation rights
on such a labor organization.

(f) PROVISIONS RELATED TO SEPARATION AND

RETIREMENT INCENTIVES.—

(1) The Secretary may establish a program
within the Department of Defense under which
employees may be eligible for early retire-
ment, offered separation incentive pay to sep-
arate from service voluntarily, or both. This
authority may be used to reduce the number
of personnel employed by the Department of
Defense or to restructure the workforce to
meet mission objectives without reducing the
overall number of personnel. This authority is
in addition to, and notwithstanding, any other
authorities established by law or regulation
for such programs.

(2)(A) The Secretary may not authorize the
payment of voluntary separation incentive
pay under paragraph (1) to more than 25,000
employees in any fiscal year, except that em-
ployees who receive voluntary separation in-
centive pay as a result of a closure or realign-
ment of a military installation under the De-
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fense Base Closure and Realignment Act of
1990 (title XXIX of Public Law 101-510; 10
U.S.C. 2687 note) shall not be included in that
number.

(B) The Secretary shall prepare a report
each fiscal year setting forth the number of
employees who received such pay as a result of
a closure or realignment of a military base as
described under subparagraph (A).

(C) The Secretary shall submit the report
under subparagraph (B) to the Committee on
Armed Services and the Committee on Gov-
ernmental Affairs of the Senate, and the Com-
mittee on Armed Services and the Committee
on Government Reform of the House of Rep-
resentatives.

(3) For purposes of this section, the term
“‘employee’ means an employee of the Depart-
ment of Defense, serving under an appoint-
ment without time limitation, except that
such term does not include—

(A) a reemployed annuitant under sub-
chapter III of chapter 83 or chapter 84, or an-
other retirement system for employees of
the Federal Government;

(B) an employee having a disability on the
basis of which such employee is or would be
eligible for disability retirement under any
of the retirement systems referred to in sub-
paragraph (A); or

(C) for purposes of eligibility for separa-
tion incentives under this section, an em-
ployee who is in receipt of a decision notice
of involuntary separation for misconduct or
unacceptable performance.

(4) An employee who is at least 50 years of
age and has completed 20 years of service, or
has at least 25 years of service, may, pursuant
to regulations promulgated under this section,
apply and be retired from the Department of
Defense and receive benefits in accordance
with chapter 83 or 84 if the employee has been
employed continuously within the Department
of Defense for more than 30 days before the
date on which the determination to conduct a
reduction or restructuring within 1 or more
Department of Defense components is ap-
proved.

(5)(A) Separation pay shall be paid in a lump
sum or in installments and shall be equal to
the lesser of—

(i) an amount equal to the amount the em-
ployee would be entitled to receive under
section 5595(c), if the employee were entitled
to payment under such section; or

(ii) $25,000.

(B) Separation pay shall not be a basis for
payment, and shall not be included in the
computation, of any other type of Government
benefit. Separation pay shall not be taken into
account for the purpose of determining the
amount of any severance pay to which an indi-
vidual may be entitled under section 5595,
based on any other separation.

(C) Separation pay, if paid in installments,
shall cease to be paid upon the recipient’s ac-
ceptance of employment by the Federal Gov-
ernment, or commencement of work under a
personal services contract as described in
paragraph (6).
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(6)(A) An employee who receives separation
pay under such program may not be reem-
ployed by the Department of Defense for a 12-
month period beginning on the effective date
of the employee’s separation, unless this pro-
hibition is waived by the Secretary on a case-
by-case basis.

(B) An employee who receives separation
pay under this section on the basis of a separa-
tion occurring on or after the date of the en-
actment of the Federal Workforce Restruc-
turing Act of 1994 (Public Law 103-226; 108
Stat. 111) and accepts employment with the
Government of the United States, or who com-
mences work through a personal services con-
tract with the United States within 5 years
after the date of the separation on which pay-
ment of the separation pay is based, shall be
required to repay the entire amount of the
separation pay to the Department of Defense.
If the employment is with an Executive agen-
cy (as defined by section 105) other than the
Department of Defense, the Director may, at
the request of the head of that agency, waive
the repayment if the individual involved pos-
sesses unique abilities and is the only quali-
fied applicant available for the position. If the
employment is within the Department of De-
fense, the Secretary may waive the repayment
if the individual involved is the only qualified
applicant available for the position. If the em-
ployment is with an entity in the legislative
branch, the head of the entity or the appoint-
ing official may waive the repayment if the in-
dividual involved possesses unique abilities
and is the only qualified applicant available
for the position. If the employment is with the
judicial branch, the Director of the Adminis-
trative Office of the United States Courts may
waive the repayment if the individual involved
possesses unique abilities and is the only
qualified applicant available for the position.

(7) Under this program, early retirement and
separation pay may be offered only pursuant
to regulations established by the Secretary,
subject to such limitations or conditions as
the Secretary may require.

(g) PROVISIONS RELATING TO REEMPLOYMENT.—

(1) Except as provided under paragraph (2), if
an annuitant receiving an annuity from the
Civil Service Retirement and Disability Fund
becomes employed in a position within the De-
partment of Defense, his annuity shall con-
tinue. An annuitant so reemployed shall not
be considered an employee for purposes of sub-
chapter III of chapter 83 or chapter 84.

(2)(A) An annuitant retired under section
8336(d)(1) or 8414(b)(1)(A) receiving an annuity
from the Civil Service Retirement and Dis-
ability Fund, who becomes employed in a posi-
tion within the Department of Defense after
the date of enactment of the National Defense
Authorization Act for Fiscal Year 2004 (Public
Law 108-136), may elect to be subject to sec-
tion 8344 or 8468 (as the case may be).

(B) An election for coverage under this para-
graph shall be filed not later than the later of
90 days after the date the Department of De-
fense—

(i) prescribes regulations to carry out this
subsection; or
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(ii) takes reasonable actions to notify em-
ployees who may file an election.

(C) If an employee files an election under
this paragraph, coverage shall be effective be-
ginning on the first day of the first applicable
pay period beginning on or after the date of
the filing of the election.

(D) Paragraph (1) shall apply to an indi-
vidual who is eligible to file an election under
subparagraph (A) and does not file a timely
election under subparagraph (B).

(3) Benefits similar to those provided by
paragraphs (1) and (2) may be extended, in ac-
cordance with regulations prescribed by the
President, so as to be made available with re-
spect to reemployed annuitants within the De-
partment of Defense who are subject to such
other retirement systems for Government em-
ployees (whose annuities are payable under
authorities other than subchapter III of chap-
ter 83 or chapter 84 of title 5) as may be pro-
vided for under such regulations.

(4) The Secretary shall prescribe regulations
to carry out this subsection, excluding para-
graph (3).

(h) REPORTS.—

(1) IN GENERAL.—Not later than 1 year after
the implementation of any performance man-
agement and workforce incentive system
under subsection (a) or any procedures relat-
ing to personnel appointment flexibilities
under subsection (b) (whichever is earlier), and
whenever any significant action is taken
under any of the preceding provisions of this
section (but at least biennially) thereafter, the
Secretary shall—

(A) conduct appropriately designed and
statistically valid internal assessments or
employee surveys to assess employee percep-
tions of any program, system, procedures, or
other aspect of personnel management, as
established or modified under authority of
this section; and

(B) submit to the appropriate committees
of Congress a report describing the results of
the assessments or surveys conducted under
subparagraph (A) (including the method-
ology used), together with any other infor-
mation which the Secretary considers appro-
priate.

(2) DEFINITION.—For purposes of this sub-
section, the term ‘‘appropriate committees of
Congress’” means—

(A) the Committees on Armed Services of
the Senate and the House of Representa-
tives;

(B) the Committee on Homeland Security
and Governmental Affairs of the Senate; and

(C) the Committee on Oversight and Gov-
ernment Reform of the House of Representa-
tives.

(Added Pub. L. 108-136, div. A, title XI,
§1101(a)(1), Nov. 24, 2003, 117 Stat. 1621, amended
Pub. L. 110-181, div. A, title XI, §1106(a), Jan. 28,
2008, 122 Stat. 349; Pub. L. 110-417, [div. A], title
XTI, §1106, Oct. 14, 2008, 122 Stat. 4617; Pub. L.
111-84, div. A, title XI, §§1113(b)(1), (d), (H(A),
1121, Oct. 28, 2009, 123 Stat. 2498, 2499, 2502, 2505;
Pub. L. 111-383, div. A, title X, §1075(a)(2), title
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XI, §1101(c), Jan. 7, 2011, 124 Stat. 4368, 4382; Pub.
L. 112-81, div. A, title XI, §§1101(a)-(c), 1102(a),
Dec. 31, 2011, 125 Stat. 1610, 1611; Pub. L. 118-31,
div. A, title XI, §1120, Dec. 22, 2023, 137 Stat. 435.)

Editorial Notes
REFERENCES IN TEXT

Section 116b of title 10, referred to in subsec. (c)(8),
was repealed by Pub. L. 114-328, div. A, title XI,
§1102(a), Dec. 23, 2016, 130 Stat. 2444.

The Defense Base Closure and Realignment Act of
1990, referred to in subsec. (f)(2)(A), is part A of title
XXIX of div. B of Pub. L. 101-510, Nov. 5, 1990, 104 Stat.
1808, which is set out as a note under section 2687 of
Title 10, Armed Forces. For complete classification of
this Act to the Code, see Tables.

The date of the enactment of the Federal Workforce
Restructuring Act of 1994, referred to in subsec.
(£)(6)(B), is the date of enactment of Pub. L. 103-226,
which was approved Mar. 30, 1994.

The date of the enactment of the National Defense
Authorization Act for Fiscal Year 2004, referred to in
subsec. (2)(2)(A), is the date of enactment of Pub. L.
108-136, which was approved Nov. 24, 2003.

AMENDMENTS

2023—Subsec. (h)(1)(B). Pub. L. 118-31, §1120(1), struck
out ‘“‘and the Comptroller General,”” after ‘‘committees
of Congress’’.

Subsec. (h)(2), (3). Pub. L. 118-31, §1120(2), (3), redesig-
nated par. (3) as (2) and struck out former par. (2) which
provided for review by the Comptroller General of re-
ports under paragraph (1).

2011—Subsec. (a)(1)(D), (E). Pub. L. 112-81, §1101(a),
added subpar. (D) and redesignated former subpar. (D)
as (E).

Subsec. (a)(2). Pub. L. 111-383, §1075(a)(2), substituted
“‘chapter” for ‘‘chapters’ in two places.

Subsec. (b)(5), (6). Pub. L. 112-81, §1101(b), added pars.
(5) and (6).

Subsec. (¢)(6) to (9). Pub. L. 112-81, §1101(c), added
pars. (6) and (7) and redesignated former pars. (6) and (7)
as (8) and (9), respectively.

Subsec. (2)(3), (4). Pub. L. 111-383, §1101(c), amended
directory language of Pub. L. 111-84, §1121. See 2009
Amendment note below.

Subsec. (h). Pub. L. 112-81, §1102(a), added subsec. (h).

2009—Pub. L. 111-84, §1113(f)(1), amended section
catchline generally, substituting ‘“‘Department of De-
fense personnel authorities’” for ‘‘Establishment of
human resources management system”’.

Pub. L. 111-84, §1113(b)(1), (d), added subsecs. (a) to
(d), redesignated subsecs. (f) to (h) as (e) to (g), respec-
tively, and struck out former subsecs. (a) to (e), (i), and
(j) which, respectively, authorized the Secretary of De-
fense to establish and adjust the National Security Per-
sonnel System (NSPS), provided for certain require-
ments of the NSPS, provided for certain exceptions to
the NSPS with respect to certain laboratories, enumer-
ated nonwaivable provisions referred to in former sub-
sec. (b)(3)(D), established limitations relating to pay,
preserved certain rights of and limitations on the Sec-
retary, and prohibited the addition of an organizational
or functional unit to the NSPS that would cause the
number of employees added to the NSPS to exceed
100,000 in that year.

Subsec. (2)(3), (4). Pub. L. 111-84, §1121, as amended by
Pub. L. 111-383, §1101(c), added par. (3), redesignated
former par. (3) as (4), and, in par. (4), inserted
¢, excluding paragraph (3)”’ before period at end.

2008—Pub. L. 110-181 amended section generally, sub-
stituting provisions relating to establishment of
human resources management system for former provi-
sions which related to, in subsec. (a), general authority
of Secretary of Defense to establish and adjust a human
resources management system, in subsec. (b), system
requirements, in subsec. (¢), personnel management at
defense laboratories, in subsec. (d), nonwaivable provi-
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sions, in subsec. (e), limitations relating to pay, in sub-
sec. (f), collaboration with employee representatives, in
subsec. (g), national level bargaining, in subsec. (h), ap-
pellate procedures, in subsec. (i), separation and retire-
ment incentives, in subsec. (j), reemployment, in sub-
sec. (k), personnel management, in subsec. (1), phase-in
of the National Security Personnel System, and, in
subsec. (m), labor management relations.

Subsec. (i). Pub. L. 110-417 substituted ‘‘the require-
ments and limitations in paragraph (3)” for ‘‘the re-
quirements of chapter 71 and the limitations in sub-
section (b)(3)” in par. (1), inserted ¢, in a manner com-
parable to that in which such provisions are applied
under chapter 33’ before period at end of par. (2), and
added par. (3).

Statutory Notes and Related Subsidiaries

CHANGE OF NAME

Committee on Government Reform of House of Rep-
resentatives changed to Committee on Oversight and
Government Reform of House of Representatives by
House Resolution No. 6, One Hundred Tenth Congress,
Jan. 5, 2007. Committee on Oversight and Government
Reform of House of Representatives changed to Com-
mittee on Oversight and Reform of House of Represent-
atives by House Resolution No. 6, One Hundred Six-
teenth Congress, Jan. 9, 2019. Committee on Oversight
and Reform of House of Representatives changed to
Committee on Oversight and Accountability of House
of Representatives by House Resolution No. 5, One Hun-
dred Eighteenth Congress, Jan. 9, 2023.

Committee on Governmental Affairs of Senate
changed to Committee on Homeland Security and Gov-
ernmental Affairs of Senate, effective Jan. 4, 2005, by
Senate Resolution No. 445, One Hundred Eighth Con-
gress, Oct. 9, 2004.

EFFECTIVE DATE OF 2011 AMENDMENT

Pub. L. 111-383, div. A, title XI, §1101(d), Jan. 7, 2011,
124 Stat. 4382, provided that:

‘(1) Except as provided in paragraph (2), the amend-
ments made by this section [amending this section and
provisions set out as notes preceding section 1580 and
under section 4121 of Title 10, Armed Forces] shall take
effect as of October 28, 2009.

‘(2) The amendment made by subsection (a)(2)
[amending provisions set out as a note preceding sec-
tion 1580 of Title 10] shall take effect as of the date of
enactment of this Act [Jan. 7, 2011].”

REFERENCES TO PUB. L. 111-383

Pub. L. 111-383, §1(b), Jan. 7, 2011, 124 Stat. 4137, pro-
vided that: ‘““Any reference in this or any other Act to
the ‘National Defense Authorization Act for Fiscal
Year 2011’ shall be deemed to refer to the ‘Ike Skelton
National Defense Authorization Act for Fiscal Year
2011°.”

TEMPORARY INCREASE IN MAXIMUM AMOUNT OF VOL-
UNTARY SEPARATION INCENTIVE PAY AUTHORIZED FOR
CIVILIAN EMPLOYEES OF THE DEPARTMENT OF DE-
FENSE

Pub. L. 114-328, div. A, title XI, §1107, Dec. 23, 2016, 130
Stat. 2448, as amended by Pub. L. 115-91, div. A, title
XI, §1103(a), Dec. 12, 2017, 131 Stat. 1629, provided that:
“‘During the period beginning on the date of enactment
of this Act [Dec. 23, 2016] and ending on September 30,
2021, section 9902(f)(5)(A)(ii) of title 5, United States
Code, shall be applied by substituting ‘an amount de-
termined by the Secretary, not to exceed $40,000° for
‘$25,000".”

REPORTS ON PERFORMANCE MANAGEMENT SYSTEM AND
APPOINTMENT PROCEDURES

Pub. L. 112-81, div. A, title XI, §1102(b), Dec. 31, 2011,
125 Stat. 1611, which directed the Secretary of Defense
to submit reports on performance management system
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and appointment procedures, was repealed by Pub. L.
11591, div. A, title X, §1051(q)(1), Dec. 12, 2017, 131 Stat.
1565.

PROVISIONS RELATING TO THE NATIONAL SECURITY
PERSONNEL SYSTEM

Pub. L. 111-84, div. A, title XI, §1113(a)—(g), Oct. 28,
2009, 123 Stat. 2498-2502, as amended by Pub. L. 111-383,
div. A, title X, §1075(d)(17), Jan. 7, 2011, 124 Stat. 4373;
Pub. L. 112-81, div. A, title XI, §1102(¢c)(2), Dec. 31, 2011,
125 Stat. 1612, provided that:

‘‘(a) DEFINITIONS.—For purposes of this section—

‘(1) the term ‘National Security Personnel System’
or ‘NSPS’ refers to a human resources management
system established under authority of section 9902 of
title 5, United States Code (as in effect before the
date of the enactment of this Act [Oct. 28, 2009]); and

‘(2) the term ‘statutory pay system’ means a pay
system under—

““(A) subchapter III of chapter 53 of title 5, United
States Code (relating to General Schedule pay
rates); or

‘(B) such other provisions of law as would apply
if section 9902 of title 5, United States Code, had
never been enacted.

*“(b) REPEAL OF PROVISIONS RELATING TO NSPS.—

‘(1) IN GENERAL.—[Amended this section.]

‘(2) EXPANSION PROHIBITED.—The National Security
Personnel System may not be extended to any orga-
nizational or functional unit of the Department of
Defense (or any component thereof) not included in
such System as of March 1, 2009.

‘(3) CURRENT RULES INVALID.—Any regulations in
effect as of the day before the date of the enactment
of this Act [Oct. 28, 2009] which were issued pursuant
to any provision of law repealed by paragraph (1)(A)—

‘“(A) may not be modified on or after the date of
the enactment of this Act, except as necessary to
implement this Act [see Tables for classification];
and

‘“(B) shall cease to be effective as of January 1,
2012.

“(c) TERMINATION OF NSPS AND CONVERSION OF EM-
PLOYEES AND POSITIONS.—

‘(1) IN GENERAL.—The Secretary of Defense shall
take all actions which may be necessary to provide,
beginning no later than 6 months after the date of en-
actment of this Act [Oct. 28, 2009], for the orderly ter-
mination of the National Security Personnel System
and conversion of all employees and positions from
such System, by not later than January 1, 2012, to—

‘“(A) the statutory pay system and all other as-
pects of the personnel system that last applied to
such employee or position (as the case may be) be-
fore the National Security Personnel System ap-
plied; or

‘Y(B) if subparagraph (A) does not apply, the stat-
utory pay system and all other aspects of the per-
sonnel system that would have applied if the Na-
tional Security Personnel System had never been
established.

No employee shall suffer any loss of or decrease in

pay because of the preceding sentence, and, for pur-

poses of carrying out such preceding sentence, any
determination of the system that last applied (or
that would have applied) with respect to an employee
or position shall take into account any modifications
to such system pursuant to the provisions of sub-
sections (a) and (b) of section 9902 of title 5, United

States Code, as amended by subsection (d).

¢“(2) TRANSITION PERIOD APPOINTMENTS.—To the ex-
tent practicable, any individual who, during the
NSPS transition period, is appointed to any position
within the Department of Defense which is subject to
the NSPS shall be subject to the statutory pay sys-
tem and all other aspects of the personnel system to
which such individual or position is to be converted
in accordance with the requirements of paragraph (1).

¢“(3) TEMPORARY CONTINUATION OF NSPS.—Notwith-
standing any other provision of this section, the Na-

tional Security Personnel System, as in effect on the
day before the date of the enactment of this Act,
shall continue to apply with respect to any employ-
ees and positions remaining subject to the NSPS, in
accordance with paragraph (1), during the NSPS tran-
sition period.

‘“(4) RESTORATION OF FULL ANNUAL PAY ADJUSTMENTS
UNDER NSPS PENDING ITS TERMINATION.—Notwith-
standing subsection (b)(1)(A) [amending this section],
section 9902(e)(7) of title 5, United States Code, to the
extent that it remains in force under paragraph (3),
shall be applied by substituting ‘100 percent’ for ‘no
less than 60 percent’.

‘(5) NSPS TRANSITION PERIOD DEFINED.—For pur-
poses of this subsection, the term ‘NSPS transition
period’ means the period beginning on the date of the
enactment of this Act and ending on January 1, 2012.
“(d) AUTHORITY RELATING TO PERFORMANCE MANAGE-
MENT AND WORKFORCE INCENTIVES, HIRING FLEXIBILI-
TIES, AND TRAINING OF SUPERVISORS.—[Amended this
section.]

“[(e) Repealed. Pub. L. 112-81, div. A, title XI,
§1102(c)(2), Dec. 31, 2011, 125 Stat. 1612.]

‘(f) CLERICAL AMENDMENTS.—[Amended this section
and analysis preceding section 9901 of this title.]

‘‘(g) OTHER PERSONNEL FLEXIBILITIES.—

‘(1) IN GENERAL.—If the Secretary of Defense deter-
mines that it would be in the best interest of the De-
partment of Defense to implement personnel flexibili-
ties in addition to those authorized under section 9902
of title 5, United States Code, as amended by this sec-
tion, the Secretary, in coordination with the Director
of the Office of Personnel Management, may develop
and submit to the covered committees, not later than
6 months after the date of the enactment of this Act
[Oct. 28, 2009], a proposal to implement—

‘“(A) additional personnel flexibilities and associ-
ated statutory waivers with respect to the applica-
tion of the General Schedule (as defined in section
5332 of title 5, United States Code); or

‘(B) additional personnel flexibilities and associ-
ated statutory waivers, which would require exemp-
tion from the application of the General Schedule
(as so defined).

‘“(2) RATIONALE.—If the Secretary’s proposal is to
implement authorities described in paragraph (1)(B),
the Secretary shall provide a detailed rationale as to
why implementation of authorities described in para-
graph (1)(A) are not adequate or appropriate to meet
the interests of the Department.

‘“(3) REQUIREMENTS.—The Secretary’s proposal
(whether as described in paragraph (1)(A) or (1)(B))—

““(A) shall be developed in a manner consistent
with the requirements of subsections (¢) and (d) of
section 9902 of title 5, United States Code, as
amended by this section;

‘(B) shall include a description of proposed regu-
lations and implementing rules that the Secretary
plans to adopt for the proposed system;

‘“(C) shall identify and provide a rationale for any
statutory waiver that would be required to imple-
ment the proposed system;

‘(D) shall describe the steps that the Department
would take to avoid problems of the type described
in the report of the Defense Business Board, dated
August 2009, regarding the National Security Per-
sonnel System; and

“(E) may not provide for the waiver of any provi-
sion of law that cannot be waived under paragraph
(3) of section 9902(b) of title 5, United States Code
(as in effect on the day before the date of the enact-
ment of this Act), and shall be subject to the re-
quirements in paragraphs (4) and (5) of such section
(as then in effect).

‘“(4) CONGRESSIONAL APPROVAL REQUIRED.—If Con-
gress approves the Secretary’s proposal in the Na-
tional Defense Authorization Act for Fiscal Year 2011,
the Secretary may implement the proposal (subject
to any changes required by law) and begin the imple-
mentation of such proposal for personnel included in
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the National Security Personnel System, in lieu of
the transition that would otherwise be required by
subsection (b), subject to paragraph (5).

‘“(5) RESTRICTIONS.—Notwithstanding any approval
under paragraph (4), the provisions of subsection
(b)(2) and (c)(4) shall apply with respect to any pro-
posal approved under such paragraph, unless and
until modified or repealed in legislation enacted after
the date of the enactment of this Act.

‘“(6) DEFINITIONS.—For purposes of this subsection,
the term ‘covered committees’ means—

“(A) the Committees on Armed Services of the

Senate and the House of Representatives;

‘(B) the Committee on Homeland Security and

Governmental Affairs of the Senate; and

‘(C) the Committee on Oversight and Govern-
ment Reform [now Committee on Oversight and Ac-
countability] of the House of Representatives.”

IMPLEMENTATION

Pub. L. 110-181, div. A, title XI, §1106(b), Jan. 28, 2008,
122 Stat. 356, which related to implementation of re-
quirements of this section as amended by Pub. L.
110-181, was repealed by Pub. L. 111-84, div. A, title XI,
§1113(h)(1), Oct. 28, 2009, 123 Stat. 2503.

CIVILIAN PAY

Pub. L. 109-13, div. A, title I, §1020, May 11, 2005, 119
Stat. 251, provided that: ‘“None of the funds appro-
priated to the Department of Defense by this Act or
any other Act for fiscal year 2005 or any other fiscal
year may be expended for any pay raise granted on or
after January 1, 2005, that is implemented in a manner
that provides a greater increase for non-career employ-
ees than for career employees on the basis of their sta-
tus as career or non-career employees, unless specifi-
cally authorized by law: Provided, That this provision
shall be implemented for fiscal year 2005 without re-
gard to the requirements of section 5383 of title 5,
United States Code: Provided further, That no employee
of the Department of Defense shall have his or her pay
reduced for the purpose of complying with the require-
ments of this provision.”

PILOT PROGRAM FOR IMPROVED CIVILIAN PERSONNEL
MANAGEMENT

Pub. L. 108-136, div. A, title XI, §1111, Nov. 24, 2003, 117
Stat. 1634, authorized the Secretary of Defense to carry
out a pilot program using an automated workforce
management system to demonstrate improved effi-
ciency in the performance of civilian personnel man-
agement and provided that the Secretary could carry
out the pilot program for a period of two years begin-
ning not later than Mar. 1, 2004.

§9903. Attracting highly qualified experts

(a) IN GENERAL.—The Secretary may carry out
a program using the authority provided in sub-
section (b) in order to attract highly qualified
experts in needed occupations, as determined by
the Secretary.

(b) AUTHORITY.—Under the program, the Sec-
retary may—

(1) appoint personnel from outside the civil
service and uniformed services (as such terms
are defined in section 2101) to positions in the
Department of Defense without regard to any
provision of this title governing the appoint-
ment of employees to positions in the Depart-
ment of Defense;

(2) prescribe the rates of basic pay for posi-
tions to which employees are appointed under
paragraph (1) at rates not in excess of the
maximum rate of basic pay authorized for sen-
ior-level positions under section 5376, as in-
creased by locality-based comparability pay-
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ments under section 5304, notwithstanding any
provision of this title governing the rates of
pay or classification of employees in the exec-
utive branch; and

(3) pay any employee appointed under para-
graph (1) payments in addition to basic pay
within the limits applicable to the employee
under subsection (d).

(c) LIMITATION ON TERM OF APPOINTMENT.—(1)
Except as provided in paragraph (2), the service
of an employee under an appointment made pur-
suant to this section may not exceed 5 years.

(2) The Secretary may, in the case of a par-
ticular employee, extend the period to which
service is limited under paragraph (1) by up to 1
additional year if the Secretary determines that
such action is necessary to promote the Depart-
ment of Defense’s national security missions.

(d) LIMITATIONS ON ADDITIONAL PAYMENTS.—(1)
The total amount of the additional payments
paid to an employee under this section for any
12-month period may not exceed the lesser of the
following amounts:

(A) $50,000 in fiscal year 2004, which may be
adjusted annually thereafter by the Secretary,
with a percentage increase equal to one-half of
1 percentage point less than the percentage by
which the Employment Cost Index, published
quarterly by the Bureau of Labor Statistics,
for the base quarter of the year before the pre-
ceding calendar year exceeds the Employment
Cost Index for the base quarter of the second
year before the preceding calendar year.

(B) The amount equal to 50 percent of the
employee’s annual rate of basic pay.

For purposes of this paragraph, the term ‘‘base
quarter’” has the meaning given such term by
section 5302(3).

(2) An employee appointed under this section
is not eligible for any bonus, monetary award, or
other monetary incentive for service, except
for—

(A) payments authorized under this section;
and

(B) in the case of an employee who is as-
signed in support of a contingency operation

(as defined in section 101(a)(13) of title 10), al-

lowances and any other payments authorized

under chapter 59.

(3) Notwithstanding any other provision of
this subsection or of section 5307, no additional
payments may be paid to an employee under
this section in any calendar year if, or to the ex-
tent that, the employee’s total annual com-
pensation will exceed the maximum amount of
total annual compensation payable at the salary
set in accordance with section 104 of title 3. In
computing an employee’s total annual com-
pensation for purposes of the preceding sen-
tence, any payment referred to in paragraph
(2)(B) shall be excluded.

(e) LIMITATION ON NUMBER OF HIGHLY QUALI-
FIED EXPERTS.—The number of highly qualified
experts appointed and retained by the Secretary
under subsection (b)(1) shall not exceed 2,500 at
any time.

(f) SAVINGS PROVISIONS.—In the event that the
Secretary terminates this program, in the case
of an employee who, on the day before the ter-
mination of the program, is serving in a position
pursuant to an appointment under this section—
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