
Page 1272TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES§ 9201

ducted by the Department of Defense, the Office of Per-
sonnel Management, or the Central Intelligence Agen-
cy, for the purposes specified in paragraph (b)(1) of sec-
tion 9101 of title 5, United States Code, as added by this 
Act.’’

TERMINATION DATE OF SUBSECTION (b)(3) OF THIS 
SECTION 

Pub. L. 100–453, title I, § 101(d), Sept. 29, 1988, 102 Stat. 
1904, extended the expiration date provided in section 
803(b) of Pub. L. 99–169, formerly set out below, until 
Dec. 31, 1989. 

Pub. L. 99–169, title VIII, § 803(b), Dec. 4, 1985, 99 Stat. 
1011, provided that subsec. (b)(3) of this section expired 
three years after Dec. 4, 1985. 

REPORT TO CONGRESSIONAL COMMITTEES ON EFFECT OF 
PROVISIONS FOR INDEMNIFICATION AGREEMENTS 

Pub. L. 99–169, title VIII, § 803(a), Dec. 4, 1985, 99 Stat. 
1010, as amended by Pub. L. 99–569, title IV, § 402(b), Oct. 
27, 1986, 100 Stat. 3196, directed Department of Justice, 
within two years after Dec. 4, 1985, and after consulta-
tion with Department of Defense, Office of Personnel 
Management, Central Intelligence Agency, and Federal 
Bureau of Investigation, to report to appropriate com-
mittees of Congress concerning the effect of 5 U.S.C. 
9101(b)(3), as added by this Act, including the effect of 
the absence of indemnification agreements upon States 
and localities not eligible under 5 U.S.C. 9101(b)(3) for 
such agreements.

CHAPTER 92—PROHIBITION ON CRIMINAL 
HISTORY INQUIRIES PRIOR TO CONDI-
TIONAL OFFER 

Sec. 

9201. Definitions. 
9202. Limitations on requests for criminal history 

record information. 
9203. Agency policies; complaint procedures. 
9204. Adverse action. 
9205. Procedures. 
9206. Rules of construction. 

§ 9201. Definitions 

In this chapter—
(1) the term ‘‘agency’’ means ‘‘Executive 

agency’’ as such term is defined in section 105 
and includes—

(A) the United States Postal Service and 
the Postal Regulatory Commission; and 

(B) the Executive Office of the President;

(2) the term ‘‘appointing authority’’ means 
an employee in the executive branch of the 
Government of the United States that has au-
thority to make appointments to positions in 
the civil service; 

(3) the term ‘‘conditional offer’’ means an 
offer of employment in a position in the civil 
service that is conditioned upon the results of 
a criminal history inquiry; 

(4) the term ‘‘criminal history record infor-
mation’’—

(A) except as provided in subparagraphs 
(B) and (C), has the meaning given the term 
in section 9101(a); 

(B) includes any information described in 
the first sentence of section 9101(a)(2) that 
has been sealed or expunged pursuant to law; 
and 

(C) includes information collected by a 
criminal justice agency, relating to an act 
or alleged act of juvenile delinquency, that 
is analogous to criminal history record in-
formation (including such information that 

has been sealed or expunged pursuant to 
law); and

(5) the term ‘‘suspension’’ has the meaning 
given the term in section 7501. 

(Added Pub. L. 116–92, div. A, title XI, § 1122(a), 
Dec. 20, 2019, 133 Stat. 1605.)

Statutory Notes and Related Subsidiaries 

REGULATIONS 

Pub. L. 116–92, div. A, title XI, § 1122(b)(1), Dec. 20, 
2019, 133 Stat. 1607, provided that: ‘‘Not later than 1 
year after the date of enactment of this subtitle [sub-
title A of title XI of div. A of Pub. L. 116–92, approved 
Dec. 20, 2019], the Director of the Office of Personnel 
Management shall issue such regulations as are nec-
essary to carry out chapter 92 of title 5, United States 
Code (as added by this subtitle).’’

§ 9202. Limitations on requests for criminal his-
tory record information 

(a) INQUIRIES PRIOR TO CONDITIONAL OFFER.—
Except as provided in subsections (b) and (c), an 
employee of an agency may not request, in oral 
or written form (including through the Declara-
tion for Federal Employment (Office of Per-
sonnel Management Optional Form 306) or any 
similar successor form, the USAJOBS internet 
website, or any other electronic means) that an 
applicant for an appointment to a position in 
the civil service disclose criminal history record 
information regarding the applicant before the 
appointing authority extends a conditional offer 
to the applicant. 

(b) OTHERWISE REQUIRED BY LAW.—The prohi-
bition under subsection (a) shall not apply with 
respect to an applicant for a position in the civil 
service if consideration of criminal history 
record information prior to a conditional offer 
with respect to the position is otherwise re-
quired by law. 

(c) EXCEPTION FOR CERTAIN POSITIONS.—
(1) IN GENERAL.—The prohibition under sub-

section (a) shall not apply with respect to an 
applicant for an appointment to a position—

(A) that requires a determination of eligi-
bility described in clause (i), (ii), or (iii) of 
section 9101(b)(1)(A); 

(B) as a Federal law enforcement officer 
(as defined in section 115(c) of title 18); or 

(C) identified by the Director of the Office 
of Personnel Management in the regulations 
issued under paragraph (2).

(2) REGULATIONS.—
(A) ISSUANCE.—The Director of the Office of 

Personnel Management shall issue regulations 
identifying additional positions with respect 
to which the prohibition under subsection (a) 
shall not apply, giving due consideration to 
positions that involve interaction with mi-
nors, access to sensitive information, or man-
aging financial transactions. 

(B) COMPLIANCE WITH CIVIL RIGHTS LAWS.—
The regulations issued under subparagraph (A) 
shall—

(i) be consistent with, and in no way super-
sede, restrict, or limit the application of 
title VII of the Civil Rights Act of 1964 (42 
U.S.C. 2000e et seq.) or other relevant Fed-
eral civil rights laws; and 
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