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HISTORICAL AND REVISION NOTES—CONTINUED

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

June 17, 1957, Pub. L. 85–56, 

§ 2201(19), 71 Stat. 159. 

Sept. 2, 1958, Pub. L. 85–857, 

§ 13(m), 72 Stat. 1265. 

The prohibition is restated in positive form. 
Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 
in the preface to the report.

Editorial Notes 

AMENDMENTS 

1991—Pub. L. 102–54 substituted ‘‘Secretary of Vet-
erans Affairs’’ for ‘‘Administrator of Veterans’ Af-
fairs’’. 

§ 5356. Appropriations 

Funds appropriated to an agency for expenses 
of its hospitals, clinics, and laboratories to 
which student-employees are assigned or at-
tached are available to carry out the provisions 
of this subchapter. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 472.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1058. Aug. 4, 1947, ch. 452, § 9, 61 

Stat. 728. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report.

SUBCHAPTER VI—GRADE AND PAY 
RETENTION

Editorial Notes 

PRIOR PROVISIONS 

A prior subchapter VI was renumbered VII by Pub. L. 
95–454, title VIII, § 801(a)(3)(A)(i), Oct. 13, 1978, 92 Stat. 
1221. 

§ 5361. Definitions 

For the purpose of this subchapter—
(1) ‘‘employee’’ means an employee to whom 

chapter 51 of this title applies, and a pre-
vailing rate employee, as defined by section 
5342(a)(2) of this title, whose employment is 
other than on a temporary or term basis; 

(2) ‘‘agency’’ has the meaning given it by 
section 5102 of this title; 

(3) ‘‘retained grade’’ means the grade used 
for determining benefits to which an employee 
to whom section 5362 of this title applies is en-
titled; 

(4) ‘‘rate of basic pay’’ means—
(A) the rate of basic pay payable to an em-

ployee under law or regulations before any 
deductions or additions of any kind, but in-
cluding—

(i) any applicable locality-based com-
parability payment under section 5304 or 
similar provision of law; 

(ii) any applicable special pay under sec-
tion 5305 or similar provision of law; and 

(iii) subject to such regulations as the 
Office of Personnel Management may pre-

scribe, any applicable existing retained 
rate of pay established under section 5363 
or similar provision of law; and

(B) in the case of a prevailing rate em-
ployee, the scheduled rate of pay determined 
under section 5343;

(5) ‘‘covered pay schedule’’ means the Gen-
eral Schedule, any prevailing rate schedule es-
tablished under subchapter IV of this chapter, 
or a special occupational pay system under 
subchapter IX; 

(6) ‘‘position subject to this subchapter’’ 
means any position under a covered pay sched-
ule; 

(7) ‘‘reduction-in-force procedures’’ means 
procedures applied in carrying out any reduc-
tion in force due to a reorganization, due to 
lack of funds or curtailment of work, or due to 
any other factor; and 

(8) ‘‘retained rate’’ means the rate of basic 
pay to which an employee is entitled under 
section 5363(b)(2). 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1218; amended Pub. L. 98–615, 
title II, § 204(a)(2), Nov. 8, 1984, 98 Stat. 3216; Pub. 
L. 101–509, title V, § 529 [title I, § 105(b)(1)], Nov. 
5, 1990, 104 Stat. 1427, 1448; Pub. L. 103–89, 
§ 3(b)(1)(J), Sept. 30, 1993, 107 Stat. 982; Pub. L. 
108–411, title III, § 301(a)(4), Oct. 30, 2004, 118 Stat. 
2315.)

Editorial Notes 

REFERENCES IN TEXT 

The General Schedule, referred to in par. (5), is set 
out under section 5332 of this title. 

PRIOR PROVISIONS 

A prior section 5361, Pub. L. 89–554, Sept. 6, 1966, 80 
Stat. 473, which related to scientific and professional 
positions, was renumbered section 5371 of this title by 
Pub. L. 95–454, title VIII, § 801(a)(3)(A)(ii), Oct. 13, 1978, 
92 Stat. 1221. 

AMENDMENTS 

2004—Par. (4). Pub. L. 108–411, § 301(a)(4)(A), amended 
par. (4) generally. Prior to amendment, par. (4) read as 
follows: ‘‘ ‘rate of basic pay’ means, in the case of a pre-
vailing rate employee, the scheduled rate of pay deter-
mined under section 5343 of this title;’’. 

Par. (8). Pub. L. 108–411, § 301(a)(4)(B)–(D), added par. 
(8). 

1993—Par. (5). Pub. L. 103–89 substituted ‘‘or a special 
occupational pay system under subchapter IX’’ for ‘‘a 
special occupational pay system under subchapter IX, 
or the performance management and recognition sys-
tem under chapter 54 of this title’’. 

1990—Par. (5). Pub. L. 101–509 inserted ‘‘a special occu-
pational pay system under subchapter IX,’’ before ‘‘or 
the performance’’. 

1984—Par. (5). Pub. L. 98–615 substituted ‘‘perform-
ance management and recognition system’’ for ‘‘merit 
pay system’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–411 effective on the first 
day of the first applicable pay period beginning on or 
after the 180th day after Oct. 30, 2004, with provisions 
relating to conversion rules, see section 301(d) of Pub. 
L. 108–411, set out as a note under section 5363 of this 
title. 
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EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103–89, set out as a note under 
section 3372 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–509 effective on such date 
as the President shall determine, but not earlier than 
90 days, and not later than 180 days, after Nov. 5, 1990, 
see section 529 [title III, § 305] of Pub. L. 101–509, set out 
as a note under section 5301 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Pub. L. 98–615, title II, § 205, Nov. 8, 1984, 98 Stat. 3217, 
provided that amendment by Pub. L. 98–615 was effec-
tive Oct. 1, 1984, and applicable with respect to pay pe-
riods commencing on or after that date, with certain 
exceptions and qualifications. 

EFFECTIVE DATE 

Pub. L. 95–454, title VIII, § 801(a)(4), Oct. 13, 1978, 92 
Stat. 1222, provided that: 

‘‘(A) The amendments made by this subsection [en-
acting sections 5361 to 5366 of this title and redesig-
nating former sections 5361 to 5366 as sections 5371 to 
5375 of this title, amending sections 559, 1305, 3104, 5102, 
5107, 5334, 5349, and 8704 of this title, sections 4540, 7212, 
and 9540 of Title 10, Armed Forces, section 1715 of Title 
15, Commerce and Trade, and section 3608 of Title 42, 
The Public Health and Welfare, and repealing sections 
5337 and 5345 of this title] shall take effect on the first 
day of the first applicable pay period beginning on or 
after the 90th day after the date of the enactment of 
this Act [Oct. 13, 1978]. 

‘‘(B) An employee who was receiving pay under the 
provisions of section 5334(d), 5337, or 5345 of title 5, 
United States Code, on the day before the effective date 
prescribed in subparagraph (A) of this paragraph shall 
not have such pay reduced or terminated by reason of 
the amendments made by this subsection and, unless 
section 5362 of such title 5 (as amended by subsection 
(a)(1) of this section) applies, such an employee is enti-
tled to continue to receive pay as authorized by those 
provisions (as in effect on such date).’’

§ 5362. Grade retention following a change of po-
sitions or reclassification 

(a) Any employee—
(1) who is placed as a result of reduction-in-

force procedures from a position subject to 
this subchapter to another position which is 
subject to this subchapter and which is in a 
lower grade than the previous position, and 

(2) who has served for 52 consecutive weeks 
or more in one or more positions subject to 
this subchapter at a grade or grades higher 
than that of the new position,

is entitled, to the extent provided in subsection 
(c) of this section, to have the grade of the posi-
tion held immediately before such placement be 
considered to be the retained grade of the em-
ployee in any position he holds for the 2-year pe-
riod beginning on the date of such placement. 

(b)(1) Any employee who is in a position sub-
ject to this subchapter and whose position has 
been reduced in grade is entitled, to the extent 
provided in subsection (c) of this section, to 
have the grade of such position before reduction 
be treated as the retained grade of such em-
ployee for the 2-year period beginning on the 
date of the reduction in grade. 

(2) The provisions of paragraph (1) of this sub-
section shall not apply with respect to any re-
duction in the grade of a position which had not 

been classified at the higher grade for a contin-
uous period of at least one year immediately be-
fore such reduction. 

(c) For the 2-year period referred to in sub-
sections (a) and (b) of this section, the retained 
grade of an employee under such subsection (a) 
or (b) shall be treated as the grade of the em-
ployee’s position for all purposes (including pay 
and pay administration under this chapter and 
chapter 55 of this title, retirement and life in-
surance under chapters 83, 84, and 87 of this 
title, and eligibility for training and promotion 
under this title) except—

(1) for purposes of subsection (a) of this sec-
tion, 

(2) for purposes of applying any reduction-in-
force procedures, or 

(3) for such other purposes as the Office of 
Personnel Management may provide by regu-
lation.

(d) The foregoing provisions of this section 
shall cease to apply to an employee who—

(1) has a break in service of one workday or 
more; 

(2) is demoted (determined without regard to 
this section) for personal cause or at the em-
ployee’s request; 

(3) is placed in, or declines a reasonable offer 
of, a position the grade of which is equal to or 
higher than the retained grade; or 

(4) elects in writing to have the benefits of 
this section terminate. 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1219; amended Pub. L. 98–615, 
title II, § 204(a)(1), Nov. 8, 1984, 98 Stat. 3216; Pub. 
L. 103–89, § 3(b)(1)(K), Sept. 30, 1993, 107 Stat. 982.)

Editorial Notes 

PRIOR PROVISIONS 

A prior section 5362, Pub. L. 89–554, Sept. 6, 1966, 80 
Stat. 473, Pub. L. 95–251, § 2(a)(1), (b)(1), Mar. 27, 1978, 92 
Stat. 183, which related to hearing examiners, was re-
numbered section 5372 of this title by Pub. L. 95–454, 
title VIII, § 801(a)(3)(A)(ii), Oct. 13, 1978, 92 Stat. 1221. 

AMENDMENTS 

1993—Subsec. (c). Pub. L. 103–89 substituted ‘‘chapter 
55 of this title, retirement and life insurance under 
chapters 83, 84, and 87’’ for ‘‘chapters 54 and 55 of this 
title, retirement and life insurance under chapters 83 
and 87’’ in introductory provisions, redesignated par. (4) 
as (3), and struck out former par. (3) which read as fol-
lows: ‘‘for purposes of determining whether the em-
ployee is covered by the performance management and 
recognition system established under chapter 54 of this 
title, or’’. 

1984—Subsec. (c)(3). Pub. L. 98–615 substituted ‘‘per-
formance management and recognition system estab-
lished under chapter 54’’ for ‘‘merit pay system estab-
lished under section 5402’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103–89, set out as a note under 
section 3372 of this title. 

EFFECTIVE DATE OF 1984 AMENDMENT 

Section 205 of Pub. L. 98–615 provided that amend-
ment by Pub. L. 98–615 was effective Oct. 1, 1984, and ap-
plicable with respect to pay periods commencing on or 
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after that date, with certain exceptions and qualifica-
tions. 

ADDITIONAL PAY AND BENEFITS FOR EMPLOYEES RE-
DUCED IN GRADE ON OR AFTER JANUARY 1, 1977, ETC. 

Pub. L. 95–454, title VIII, § 801(b), Oct. 13, 1978, 92 Stat. 
1222, provided that: 

‘‘(1) Under regulations prescribed by the Office of 
Personnel Management, any employee—

‘‘(A) whose grade was reduced on or after January 
1, 1977, and before the effective date of the amend-
ments made by subsection (a) of this section [see Ef-
fective Date note set out under section 5361 of this 
title] under circumstances which would have entitled 
the employee to coverage under the provisions of sec-
tion 5362 of title 5, United States Code (as amended 
by subsection (a) of this section) if such amendments 
had been in effect at the time of the reduction; and 

‘‘(B) who has remained employed by the Federal 
Government from the date of the reduction in grade 
to the effective date of the amendments made by sub-
section (a) of this section without a break in service 
of one workday or more; 

shall be entitled—
‘‘(i) to receive the additional pay and benefits 

which such employee would have been entitled to re-
ceive if the amendments made by subsection (a) of 
this section had been in effect during the period be-
ginning on the effective date of such reduction in 
grade and ending on the day before the effective date 
of such amendments, and 

‘‘(ii) to have the amendments made by subsection 
(a), of this section apply to such employee as if the 
reduction in grade had occurred on the effective date 
of such amendments. 
‘‘(2) No employee covered by this subsection whose 

reduction in grade resulted in an increase in pay shall 
have such pay reduced by reason of the amendments 
made by subsection (a) of this section. 

‘‘(3)(A) For purposes of this subsection, the require-
ments under paragraph (1)(B) of this subsection, relat-
ing to continuous employment following reduction in 
grade, shall be considered to be met in the case of any 
employee—

‘‘(i) who separated from service with a right to an 
immediate annuity under chapter 83 of title 5, United 
States Code, or under another retirement system for 
Federal employees; or 

‘‘(ii) who died. 
‘‘(B) Amounts payable by reason of subparagraph (A) 

of this paragraph in the case of the death of an em-
ployee shall be paid in accordance with the provisions 
of subchapter VIII of chapter 55 of title 5, United States 
Code, relating to settlement of accounts in the case of 
deceased employees. 

‘‘(4) The Office of Personnel Management shall have 
the same authority to prescribe regulations under this 
subsection as it has under section 5365 of title 5, United 
States Code, with respect to subchapter VI of chapter 
53 of such title, as added by subsection (a) of this sec-
tion.’’

§ 5363. Pay retention 

(a) Any employee—
(1) who ceases to be entitled to the benefits 

of section 5362 of this title by reason of the ex-
piration of the 2-year period of coverage pro-
vided under such section; 

(2) who is in a position subject to this sub-
chapter and who is subject to a reduction or 
termination of a special rate of pay estab-
lished under section 5305 of this title (or cor-
responding prior provision of this title); 

(3) who is in a position subject to this sub-
chapter and who (but for this section) would 
be subject to a reduction in pay under cir-
cumstances prescribed by the Office of Per-

sonnel Management by regulation to warrant 
the application of this section; or 

(4) who is in a position subject to this sub-
chapter and who is subject to a reduction or 
termination of a rate of pay established under 
subchapter IX of chapter 53;

is entitled to a rate of basic pay in accordance 
with regulations prescribed by the Office of Per-
sonnel Management in conformity with the pro-
visions of this section. 

(b)(1)(A) If, as a result of any event described 
in subsection (a), the employee’s former rate of 
basic pay is less than or equal to the maximum 
rate of basic pay payable for the grade of the 
employee’s position immediately after the oc-
currence of the event involved, the employee is 
entitled to basic pay at the lowest rate of basic 
pay payable for such grade that equals or ex-
ceeds such former rate of basic pay. 

(B) This section shall cease to apply to an em-
ployee to whom subparagraph (A) applies once 
the appropriate rate of basic pay has been deter-
mined for such employee under this paragraph. 

(2)(A) If, as a result of any event described in 
subsection (a), the employee’s former rate of 
basic pay is greater than the maximum rate of 
basic pay payable for the grade of the employ-
ee’s position immediately after the occurrence 
of the event involved, the employee is entitled 
to basic pay at a rate equal to the lesser of—

(i) the employee’s former rate of basic pay; 
or 

(ii) 150 percent of the maximum rate of basic 
pay payable for the grade of the employee’s 
position immediately after the occurrence of 
the event involved,

as adjusted by subparagraph (B). 
(B) A rate to which an employee is entitled 

under this paragraph shall be increased at the 
time of any increase in the maximum rate of 
basic pay payable for the grade of the employ-
ee’s position by 50 percent of the dollar amount 
of each such increase. 

(3) For purposes of this subsection, the term 
‘‘former rate of basic pay’’, as used with respect 
to an employee in connection with an event de-
scribed in subsection (a), means the rate of basic 
pay last received by such employee before the 
occurrence of such event. 

(c)(1) Notwithstanding any other provision of 
this section, in the case of an employee who—

(A) moves to a new official duty station, and 
(B) in conjunction with such move, becomes 

subject to both a different pay schedule and 
(disregarding this subsection) the preceding 
provisions of this section,

this section shall be applied—
(i) first, by determining the rate of pay to 

which such employee would be entitled at the 
new official duty station based on such em-
ployee’s position, grade, and step (or relative 
position in the pay range) before the move, 
and 

(ii) then, by applying the provisions of this 
section that would apply (if any), treating the 
rate determined under clause (i) as if it were 
the rate last received by the employee before 
the application of this section.

(2) A reduction in an employee’s rate of basic 
pay resulting from a determination under para-
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graph (1)(ii) is not a basis for an entitlement 
under this section. 

(3) The rate of basic pay for an employee who 
is receiving a retained rate at the time of mov-
ing to a new official duty station at which dif-
ferent pay schedules apply shall be subject to 
regulations prescribed by the Office of Personnel 
Management consistent with the purposes of 
this section. 

(d) A retained rate shall be considered part of 
basic pay for purposes of this subchapter and for 
purposes of subchapter III of chapter 83, chap-
ters 84 and 87, subchapter V of chapter 55, sec-
tion 5941, and for such other purposes as may be 
expressly provided for by law or as the Office of 
Personnel Management may by regulation pre-
scribe. The Office shall, for any purpose other 
than any of the purposes referred to in the pre-
ceding sentence, prescribe by regulation what 
constitutes basic pay for employees receiving a 
retained rate. 

(e) This section shall not apply, or shall cease 
to apply, to an employee who—

(1) has a break in service of 1 workday or 
more; 

(2) is entitled, by operation of this sub-
chapter, chapter 51 or 53, or any other provi-
sion of law, to a rate of basic pay which is 
equal to or higher than, or declines a reason-
able offer of a position the rate of basic pay 
for which is equal to or higher than, the re-
tained rate to which the employee would oth-
erwise be entitled; or 

(3) is demoted for personal cause or at the 
employee’s request. 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1219; amended Pub. L. 101–509, 
title V, § 529 [title I, §§ 101(b)(3)(B), 105(b)(2)], 
Nov. 5, 1990, 104 Stat. 1427, 1439, 1448; Pub. L. 
103–89, § 3(b)(1)(L), Sept. 30, 1993, 107 Stat. 982; 
Pub. L. 108–411, title III, § 301(a)(5), Oct. 30, 2004, 
118 Stat. 2316.)

Editorial Notes 

PRIOR PROVISIONS 

A prior section 5363, Pub. L. 89–554, Sept. 6, 1966, 80 
Stat. 473, which related to limitation on pay fixed by 
administrative action, was renumbered section 5373 of 
this title by Pub. L. 95–454, title VIII, § 801(a)(3)(A)(ii), 
Oct. 13, 1978, 92 Stat. 1221. 

AMENDMENTS 

2004—Subsec. (a). Pub. L. 108–411, § 301(a)(5)(A), in-
serted concluding provisions and struck out former 
concluding provisions which read as follows: ‘‘is enti-
tled to basic pay at a rate equal to (A) the employee’s 
allowable former rate of basic pay, plus (B) 50 percent 
of the amount of each increase in the maximum rate of 
basic pay payable for the grade of the employee’s posi-
tion immediately after such reduction in pay if such al-
lowable former rate exceeds such maximum rate for 
such grade.’’

Subsecs. (b) to (e). Pub. L. 108–411, § 301(a)(5)(B), added 
subsecs. (b) to (e) and struck out former subsecs. (b) 
and (c) which read as follows: 

‘‘(b) For the purpose of subsection (a) of this section, 
‘allowable former rate of basic pay’ means the lower 
of—

‘‘(1) the rate of basic pay payable to the employee 
immediately before the reduction in pay; or 

‘‘(2) 150 percent of the maximum rate of basic pay 
payable for the grade of the employee’s position im-
mediately after such reduction in pay. 

‘‘(c) The preceding provisions of this section shall 
cease to apply to an employee who—

‘‘(1) has a break in service of one workday or more; 
‘‘(2) is entitled by operation of this subchapter or 

chapter 51 or 53 of this title to a rate of basic pay 
which is equal to or higher than, or declines a reason-
able offer of a position the rate of basic pay for which 
is equal to or higher than, the rate to which the em-
ployee is entitled under this section; or 

‘‘(3) is demoted for personal cause or at the employ-
ee’s request.’’
1993—Subsec. (c)(2). Pub. L. 103–89 substituted ‘‘chap-

ter 51 or 53’’ for ‘‘chapter 51, 53, or 54’’. 
1990—Subsec. (a)(2) to (4). Pub. L. 101–509 substituted 

‘‘5305 of this title (or corresponding prior provision of 
this title);’’ for ‘‘5303 of this title; or’’ in par. (2), in-
serted ‘‘or’’ at end of par. (3), and added par. (4).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–411, title III, § 301(d), Oct. 30, 2004, 118 Stat. 
2317, provided that: 

‘‘(1) EFFECTIVE DATE.—This section [amending this 
section, sections 4505a, 5302, 5305, 5334, 5361, and 5365 of 
this title, and provisions set out as a note under sec-
tion 5305 of this title] shall take effect on the first day 
of the first applicable pay period beginning on or after 
the 180th day after the date of the enactment of this 
Act [Oct. 30, 2004]. 

‘‘(2) CONVERSION RULES.—
‘‘(A) INDIVIDUALS RECEIVING A RETAINED RATE OR A 

RATE GREATER THAN THE MAXIMUM RATE FOR THE 
GRADE.—Subject to any regulations the Office of Per-
sonnel Management may prescribe, an employee 
under a covered pay schedule who, on the day before 
the effective date of this section, is receiving a re-
tained rate under section 5363 of title 5, United States 
Code, or is receiving under similar authority a rate of 
basic pay that is greater than the maximum rate of 
basic pay payable for the grade of the employee’s po-
sition shall have that rate converted as of the effec-
tive date of this section, and the employee shall be 
considered to be receiving a retained rate under sec-
tion 5363 of such title (as amended by this section). 
The newly applicable retained rate shall equal the 
formerly applicable retained rate as adjusted to in-
clude any applicable locality-based payment under 
section 5304 of title 5, United States Code, or similar 
provision of law. 

‘‘(B) DEFINITION.—For purposes of this paragraph, 
the term ‘covered pay schedule’ has the meaning 
given such term by section 5361 of title 5, United 
States Code.’’

EFFECTIVE DATE OF 1993 AMENDMENT 

Amendment by Pub. L. 103–89 effective Nov. 1, 1993, 
see section 3(c) of Pub. L. 103–89, set out as a note under 
section 3372 of this title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–509 effective on such date 
as the President shall determine, but not earlier than 
90 days, and not later than 180 days, after Nov. 5, 1990, 
see section 529 [title III, § 305] of Pub. L. 101–509, set out 
as a note under section 5301 of this title. 

§ 5364. Remedial actions 

Under regulations prescribed by the Office of 
Personnel Management, the Office may require 
any agency—

(1) to report to the Office information with 
respect to vacancies (including impending va-
cancies); 

(2) to take such steps as may be appropriate 
to assure employees receiving benefits under 
section 5362 or 5363 of this title have the oppor-
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tunity to obtain necessary qualifications for 
the selection to positions which would mini-
mize the need for the application of such sec-
tions; 

(3) to establish a program under which em-
ployees receiving benefits under section 5362 
or 5363 of this title are given priority in the 
consideration for or placement in positions 
which are equal to their retained grade or pay; 
and 

(4) to place certain employees, notwith-
standing the fact their previous position was 
in a different agency, but only in cir-
cumstances in which the Office determines the 
exercise of such authority is necessary to 
carry out the purpose of this section. 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1220.)

Editorial Notes 

PRIOR PROVISIONS 

A prior section 5364, Pub. L. 89–554, Sept. 6, 1966, 80 
Stat. 473, which related to miscellaneous positions in 
the executive branch, was renumbered section 5374 of 
this title by Pub. L. 95–454, title VIII, § 801(a)(3)(A)(ii), 
Oct. 13, 1978, 92 Stat. 1221. 

§ 5365. Regulations 

(a) The Office of Personnel Management shall 
prescribe regulations to carry out the purpose of 
this subchapter. 

(b) Under such regulations, the Office may 
provide for the application of all or portions of 
the provisions of this subchapter (subject to any 
conditions or limitations the Office may estab-
lish)—

(1) to any individual reduced to a grade of a 
covered pay schedule from a position not sub-
ject to this subchapter; 

(2) to individuals to whom such provisions do 
not otherwise apply; and 

(3) to situations the application to which is 
justified for purposes of carrying out the mis-
sion of the agency or agencies involved.

Individuals with respect to whom authority 
under paragraph (2) may be exercised include in-
dividuals who are moved without a break in 
service of more than 3 days from employment in 
nonappropriated fund instrumentalities of the 
Department of Defense or the Coast Guard de-
scribed in section 2105(c) to employment in the 
Department of Defense or the Coast Guard, re-
spectively, that is not described in section 
2105(c). 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1220; amended Pub. L. 101–508, 
title VII, § 7202(f), Nov. 5, 1990, 104 Stat. 1388–336; 
Pub. L. 108–411, title III, § 301(a)(6), Oct. 30, 2004, 
118 Stat. 2317.)

Editorial Notes 

PRIOR PROVISIONS 

A prior section 5365, added Pub. L. 91–34, § 1(a), June 
30, 1969, 83 Stat. 41; amended Pub. L. 94–183, § 2(20), Dec. 
31, 1975, 89 Stat. 1058, which related to the police force 
of National Zoological Park, was renumbered section 
5375 of this title by Pub. L. 95–454, title VIII, 
§ 801(a)(3)(A)(ii), Oct. 13, 1978, 92 Stat. 1221. 

AMENDMENTS 

2004—Subsec. (b). Pub. L. 108–411 inserted ‘‘(subject to 
any conditions or limitations the Office may estab-
lish)’’ after ‘‘provisions of this subchapter’’ in introduc-
tory provisions. 

1990—Subsec. (b). Pub. L. 101–508 inserted at end ‘‘In-
dividuals with respect to whom authority under para-
graph (2) may be exercised include individuals who are 
moved without a break in service of more than 3 days 
from employment in nonappropriated fund instrumen-
talities of the Department of Defense or the Coast 
Guard described in section 2105(c) to employment in the 
Department of Defense or the Coast Guard, respec-
tively, that is not described in section 2105(c).’’

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 2004 AMENDMENT 

Amendment by Pub. L. 108–411 effective on the first 
day of the first applicable pay period beginning on or 
after the 180th day after Oct. 30, 2004, with provisions 
relating to conversion rules, see section 301(d) of Pub. 
L. 108–411, set out as a note under section 5363 of this 
title. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–508 applicable with re-
spect to any individual who, on or after Jan. 1, 1987, 
moves from employment in nonappropriated fund in-
strumentality of Department of Defense or Coast 
Guard, that is described in section 2105(c) of this title, 
to employment in Department or Coast Guard, that is 
not described in section 2105(c), or who moves from em-
ployment in Department or Coast Guard, that is not 
described in section 2105(c), to employment in non-
appropriated fund instrumentality of Department or 
Coast Guard, that is described in section 2105(c), see 
section 7202(m)(1) of Pub. L. 101–508, set out as a note 
under section 2105 of this title. 

TRANSFER OF FUNCTIONS 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

§ 5366. Appeals 

(a)(1) In the case of the termination of any 
benefits available to an employee under this 
subchapter on the grounds such employee de-
clined a reasonable offer of a position the grade 
or pay of which was equal to or greater than his 
retained grade or pay, such termination may be 
appealed to the Office of Personnel Management 
under procedures prescribed by the Office. 

(2) Nothing in this subchapter shall be con-
strued to affect the right of any employee to ap-
peal—

(A) under section 5112(b) or 5346(c) of this 
title, or otherwise, any reclassification of a 
position; or 

(B) under procedures prescribed by the Office 
of Personnel Management, any reduction-in-
force action.

(b) For purposes of any appeal procedures 
(other than those described in subsection (a) of 
this section) or any grievance procedure nego-
tiated under the provisions of chapter 71 of this 
title—
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(1) any action which is the basis of an indi-
vidual’s entitlement to benefits under this 
subchapter, and 

(2) any termination of any such benefits 
under this subchapter,

shall not be treated as appealable under such ap-
peals procedures or grievable under such griev-
ance procedure. 

(Added Pub. L. 95–454, title VIII, § 801(a)(1), Oct. 
13, 1978, 92 Stat. 1221.)

SUBCHAPTER VII—MISCELLANEOUS 
PROVISIONS

Editorial Notes 

AMENDMENTS 

1978—Pub. L. 95–454, title VIII, § 801(a)(3)(A)(i), Oct. 13, 
1978, 92 Stat. 1221, redesignated former subchapter VI as 
VII. 

§ 5371. Health care positions 

(a) For the purposes of this section, ‘‘health 
care’’ means direct patient-care services or serv-
ices incident to direct patient-care services. 

(b) The Office of Personnel Management may, 
with respect to any employee described in sub-
section (c), provide that 1 or more provisions of 
chapter 74 of title 38 shall apply—

(1) in lieu of any provision of chapter 51 or 
61, subchapter V of chapter 55, or any other 
provision of this chapter; or 

(2) notwithstanding any lack of specific au-
thority for a matter with respect to which 
chapter 51 or 61, subchapter V of chapter 55, or 
this chapter, relates.

(c) Authority under subsection (b) may be ex-
ercised with respect to any employee holding a 
position—

(1) to which chapter 51 applies, excluding 
any Senior Executive Service position and any 
position in the Federal Bureau of Investiga-
tion and Drug Enforcement Administration 
Senior Executive Service; and 

(2) which involves health care responsibil-
ities. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 473, § 5361; 
renumbered § 5371 and amended Pub. L. 95–454, 
title VIII, § 801(a)(3)(A)(ii), title IX, § 906(a)(2), 
Oct. 13, 1978, 92 Stat. 1221, 1224; Pub. L. 101–509, 
title V, § 529 [title II, § 205(A)], Nov. 5, 1990, 104 
Stat. 1427, 1456; Pub. L. 102–378, § 2(31), Oct. 2, 
1992, 106 Stat. 1350.)

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and

Statutes at Large 

.................. 5 U.S.C. 1162(b). Oct. 4, 1961, Pub. L. 87–367, 
§ 202 ‘‘Sec. 2(b)’’, 75 Stat. 790. 

Oct. 11, 1962, Pub. L. 87–793, 
§ 1001(a)(1), 76 Stat. 863. 

The authority to fix rates of pay is added on author-
ity of former section 1161, which is carried into section 
3104. 

For repeal of the Act of Aug. 1, 1947, ch. 433, 61 Stat. 
715, as amended, see revision note for section 3104. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report.

Editorial Notes 

AMENDMENTS 

1992—Subsec. (b). Pub. L. 102–378 substituted ‘‘chapter 
74’’ for ‘‘chapter 73’’ in introductory provisions and in-
serted ‘‘subchapter V of chapter 55,’’ after ‘‘61,’’ in pars. 
(1) and (2). 

1990—Pub. L. 101–509 amended section generally, sub-
stituting designated provisions directing that Office of 
Personnel Management may provide that chapter 73 of 
title 38 provisions apply to certain health care profes-
sionals for undesignated text authorizing agency heads 
to fix pay rates for scientific and professional positions 
at between GS–16 and GS–18 rates. 

1978—Pub. L. 95–454, § 906(a)(2), substituted ‘‘Office of 
Personnel Management’’ for ‘‘Civil Service Commis-
sion’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–509 effective on such date 
as the President shall determine, but not earlier than 
90 days, and not later than 180 days, after Nov. 5, 1990, 
see section 529 [title III, § 305] of Pub. L. 101–509, set out 
as a note under section 5301 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 906(a)(2) of Pub. L. 95–454 ef-
fective 90 days after Oct. 13, 1978, see section 907 of Pub. 
L. 95–454, set out as a note under section 1101 of this 
title. 

§ 5372. Administrative law judges 

(a) For the purposes of this section, the term 
‘‘administrative law judge’’ means an adminis-
trative law judge appointed under section 3105. 

(b)(1)(A) There shall be 3 levels of basic pay for 
administrative law judges (designated as AL–1, 
2, and 3, respectively), and each such judge shall 
be paid at 1 of those levels, in accordance with 
the provisions of this section. 

(B) Within level AL–3, there shall be 6 rates of 
basic pay, designated as AL–3, rates A through 
F, respectively. Level AL–2 and level AL–1 shall 
each have 1 rate of basic pay. 

(C) The rate of basic pay for AL–3, rate A, may 
not be less than 65 percent of the rate of basic 
pay for level IV of the Executive Schedule, and 
the rate of basic pay for AL–1 may not exceed 
the rate for level IV of the Executive Schedule. 

(2) The Office of Personnel Management shall 
determine, in accordance with procedures which 
the Office shall by regulation prescribe, the 
level in which each administrative-law-judge po-
sition shall be placed and the qualifications to 
be required for appointment to each level. 

(3)(A) Upon appointment to a position in AL–3, 
an administrative law judge shall be paid at rate 
A of AL–3, and shall be advanced successively to 
rates B, C, and D of that level at the beginning 
of the next pay period following completion of 52 
weeks of service in the next lower rate, and to 
rates E and F of that level at the beginning of 
the next pay period following completion of 104 
weeks of service in the next lower rate. 

(B) The Office of Personnel Management may 
provide for appointment of an administrative 
law judge in AL–3 at an advanced rate under 
such circumstances as the Office may determine 
appropriate. 

(4) Subject to paragraph (1), effective at the 
beginning of the first applicable pay period com-


		Superintendent of Documents
	2024-06-25T11:27:24-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




