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Editorial Notes

HISTORICAL NOTE

This chapter includes among other statutory provi-
sions the Sherman Act, comprising sections 1 to 7 of
this title, the Clayton Act, comprising sections 12, 13,
14 to 19, 20, 21, and 22 to 27 of this title and sections 52
and 53 of Title 29, Labor, the Wilson Tariff Act, com-
prising sections 8 and 9 of this title, the Robinson-Pat-
man Price Discrimination Act, comprising sections 13,
13a, 13b, and 21a of this title, the ‘‘Expediting Act”’, sec-
tions 28 and 29 of this title, and the ‘‘Hart-Scott-Rodino
Antitrust Improvements Act of 1976, comprising sec-
tions 15¢ to 15h, 18a, and 66 of this title. For complete
classification of the Hart-Scott-Rodino Act, see Short
Title note under section 1 of this title.

Statutory Notes and Related Subsidiaries

CONGRESSIONAL INVESTIGATION OF MONOPOLY

Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, created
a Temporary National Economic Committee which was
authorized to make a full investigation on monopoly
and the concentration of economic power in and finan-
cial control over production and distribution of goods
and services. The time for submitting the final report
under Joint Res. June 16, 1938, ch. 456, 52 Stat. 705, as
amended Apr. 26, 1939, ch. 104, §§1, 2, 53 Stat. 624, was
extended to Apr. 3, 1941, by Joint Res. Dec. 16, 1940, ch.
932, 54 Stat. 1225. The committee’s report was presented
to Congress on Mar. 31, 1941, and was published in Sen-
ate Document No. 35.

Executive Documents

EXECUTIVE ORDER NO. 12022

Ex. Ord. No. 12022, Dec. 1, 1977, 42 F.R. 61441, as
amended by Ex. Ord. No. 12052, Apr. 7, 1978, 43 F.R.
15133, which related to the National Commission for the
Review of Antitrust Laws and Procedures, was revoked
by Ex. Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251, for-
merly set out as a note under section 14 of the Appen-
dix to Title 5, Government Organization and Employ-
ees.

§ 1. Trusts, etc., in restraint of trade illegal; pen-
alty

Every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of
trade or commerce among the several States, or
with foreign nations, is declared to be illegal.
Every person who shall make any contract or
engage in any combination or conspiracy hereby
declared to be illegal shall be deemed guilty of
a felony, and, on conviction thereof, shall be
punished by fine not exceeding $100,000,000 if a
corporation, or, if any other person, $1,000,000, or
by imprisonment not exceeding 10 years, or by
both said punishments, in the discretion of the
court.

(July 2, 1890, ch. 647, §1, 26 Stat. 209; Aug. 17,
1937, ch. 690, title VIII, 50 Stat. 693; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 94-145, §2, Dec. 12,
1975, 89 Stat. 801; Pub. L. 101-588, §4(a), Nov. 16,
1990, 104 Stat. 2880; Pub. L. 108-237, title II,
§215(a), June 22, 2004, 118 Stat. 668.)
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AMENDMENTS

2004—Pub. L. 108-237 substituted <$100,000,000"" for
¢‘$10,000,000”’, “$1,000,000” for ‘‘$350,000’, and ‘10"’ for
“three’.

1990—Pub. L. 101-588 substituted ‘$10,000,000’’ for ‘“‘one
million dollars” and ‘‘$350,000”’ for ‘‘one hundred thou-
sand dollars’.

1975—Pub. L. 94-145 struck out from first sentence
two provisos granting anti-trust exemption to State
fair trade laws.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years” for ‘‘a mis-
demeanor, and on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year’’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars’ for “‘five thousand dollars’.

1937—Act Aug. 17, 1937, inserted two provisos.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2001 AMENDMENT

Pub. L. 107-72, §4, Nov. 20, 2001, 115 Stat. 650, provided
that: “This Act [enacting and amending provisions set
out as notes under this section] and the amendments
made by this Act shall take effect on September 30,
2001.”

EFFECTIVE DATE OF 1975 AMENDMENT

Pub. L. 94-145, §4, Dec. 12, 1974, 89 Stat. 801, provided
that: “The amendments made by sections 2 and 3 of
this Act [amending this section and section 45 of this
title] shall take effect upon the expiration of the nine-
ty-day period which begins on the date of enactment of
this Act [Dec. 12, 1975].”

SHORT TITLE OF 2022 AMENDMENT

Pub. L. 117-328, div. GG, §101, Dec. 29, 2022, 136 Stat.
5967, provided that: “This division [enacting section 18b
of this title, amending section 1407 of Title 28, Judici-
ary and Judicial Procedure, enacting provisions set out
as a note under section 18b of this title, and amending
provisions set out as a note under section 18a of this
title] may be cited as the ‘Merger Filing Fee Mod-
ernization Act of 2022’.”’

[Another section 101 of div. GG of Pub. L. 117-328
amended provisions set out as a note under section 18a
of this title.]

SHORT TITLE OF 2020 AMENDMENT

Pub. L. 116-257, §1, Dec. 23, 2020, 134 Stat. 1147, pro-
vided that: “This Act [enacting section 7a-3 of this
title] may be cited as the ‘Criminal Antitrust Anti-Re-
taliation Act of 2019’.”

Pub. L. 116-159, div. D, title III, §4301, Oct. 1, 2020, 134
Stat. 742, provided that: ‘“This title [enacting provi-
sions set out as notes under section 7a of this title and
amending and repealing provisions set out as notes
under this section] may be cited as the ‘Antitrust
Criminal Penalty Enhancement and Reform Permanent
Extension Act’.”

SHORT TITLE OF 2015 AMENDMENT

Pub. L. 114-44, §1, Aug. 6, 2015, 129 Stat. 472, provided
that: “This Act [amending provisions set out as a note
under this section] may be cited as the ‘Need-Based
Educational Aid Act of 2015°.”

SHORT TITLE OF 2009 AMENDMENT

Pub. L. 111-30, §1, June 19, 2009, 123 Stat. 1775, pro-
vided that: ‘“This Act [enacting and amending provi-
sions set out as notes under this section] may be cited
as the ‘Antitrust Criminal Penalty Enhancement and
Reform Act of 2004 Extension Act’.”
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SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110-327, §1, Sept. 30, 2008, 122 Stat. 3566, pro-
vided that: ‘“This Act [amending provisions set out as
a note under this section] may be cited as the ‘Need-
Based Educational Aid Act of 2008".”

SHORT TITLE OF 2007 AMENDMENT

Pub. L. 110-6, §1, Feb. 26, 2007, 121 Stat. 61, provided
that: “This Act [amending provisions set out as a note
under this section] may be cited as the ‘Antitrust Mod-
ernization Commission Extension Act of 2007".”

SHORT TITLE OF 2004 AMENDMENT

Pub. L. 108-237, title II, §201, June 22, 2004, 118 Stat.
665, provided that: ‘“This title [amending this section
and sections 2, 3, and 16 of this title and enacting provi-
sions set out as notes under this section and section 16
of this title] may be cited as the ‘Antitrust Criminal
Penalty Enhancement and Reform Act of 2004°.”’

SHORT TITLE OF 2002 AMENDMENT

Pub. L. 107-273, div. C, title IV, §14101, Nov. 2, 2002, 116
Stat. 1921, provided that: ‘““This title [amending sec-
tions 3, 12, 27, and 44 of this title, section 225 of Title
7, Agriculture, section 1413 of Title 30, Mineral Lands
and Mining, and section 2135 of Title 42, The Public
Health and Welfare, repealing sections 30 and 31 of this
title, enacting provisions set out as a note under sec-
tion 3 of this title, amending provisions set out as
notes under this section and section 8 of this title, and
repealing provisions set out as notes under section 15 of
this title and section 41309 of Title 49, Transportation]
may be cited as the ‘Antitrust Technical Corrections
Act of 2002’.”

SHORT TITLE OF 2001 AMENDMENT

Pub. L. 107-72, §1, Nov. 20, 2001, 115 Stat. 648, provided
that: ‘““This Act [enacting and amending provisions set
out as notes under this section] may be cited as the
‘Need-Based Educational Aid Act of 2001°.”

SHORT TITLE OF 1998 AMENDMENT

Pub. L. 105-297, §1, Oct. 27, 1998, 112 Stat. 2824, pro-
vided that: ‘“This Act [enacting section 26b of this title
and provisions set out as a note under section 26b of
this title] may be cited as the ‘Curt Flood Act of 1998’.”

SHORT TITLE OF 1997 AMENDMENTS

Pub. L. 10543, §1, Sept. 17, 1997, 111 Stat. 1140, pro-
vided that: ‘“This Act [enacting and amending provi-
sions set out as notes below] may be cited as the ‘Need-
Based Educational Aid Antitrust Protection Act of
1997

Pub. L. 105-26, §1, July 3, 1997, 111 Stat. 241, provided
that: “This Act [amending sections 37 and 37a of this
title and enacting provisions set out as notes under sec-
tion 37 of this title] may be cited as the ‘Charitable Do-
nation Antitrust Immunity Act of 1997°.”

SHORT TITLE OF 1995 AMENDMENT

Pub. L. 104-63, §1, Dec. 8, 1995, 109 Stat. 687, provided
that: “This Act [enacting sections 37 and 37a of this
title and provisions set out as a note under section 37
of this title] may be cited as the ‘Charitable Gift Annu-
ity Antitrust Relief Act of 1995°.”

SHORT TITLE OF 1990 AMENDMENT

Pub. L. 101-588, §1, Nov. 16, 1990, 104 Stat. 2879, pro-
vided: ‘“That this Act [amending this section and sec-
tions 2, 3, 15a, and 19 of this title and repealing section
20 of this title] may be cited as the ‘Antitrust Amend-
ments Act of 1990°.”

SHORT TITLE OF 1984 AMENDMENT

Pub. L. 98-544, §1, Oct. 24, 1984, 98 Stat. 2750, provided:
““That this Act [enacting sections 34 to 36 of this title
and provisions set out as a note under section 34 of this



Page 5

title] may be cited as the ‘Local Government Antitrust
Act of 1984°.”

SHORT TITLE OF 1982 AMENDMENT

Pub. L. 97-290, title IV, §401, Oct. 8, 1982, 96 Stat. 1246,
provided that: ‘‘“This title [enacting section 6a of this
title and amending section 45 of this title] may be cited
as the ‘Foreign Trade Antitrust Improvements Act of
1982.”

SHORT TITLE OF 1980 AMENDMENT

Pub. L. 96493, §1, Dec. 2, 1980, 94 Stat. 25668, provided:
“That this Act [enacting section 26a of this title] may
be cited as the ‘Gasohol Competition Act of 1980°.”’

SHORT TITLE OF 1976 AMENDMENT

Pub. L. 94435, §1, Sept. 30, 1976, 90 Stat. 1383, pro-
vided: ‘“That this Act [enacting sections 15¢ to 15h, 18a,
and 66 of this title, amending sections 12, 15b, 16, 26, and
1311 to 1314 of this title, section 1505 of Title 18, Crimes
and Criminal Procedure, and section 1407 of Title 28,
Judiciary and Judicial Procedure, and enacting provi-
sions set out as notes under sections 8, 15¢, 18a, and 1311
of this title] may be cited as the ‘Hart-Scott-Rodino
Antitrust Improvements Act of 1976°.”

SHORT TITLE OF 1975 AMENDMENT

Pub. L. 94-145, §1, Dec. 12, 1975, 89 Stat. 801, provided:
“That this Act [amending this section and section 45 of
this title and enacting provisions set out as a note
under this section] may be cited as the ‘Consumer
Goods Pricing Act of 1975°.”

SHORT TITLE OF 1974 AMENDMENT

Pub. L. 93-528, §1, Dec. 21, 1974, 88 Stat. 1706, provided:
“That this Act [amending this section and section 2, 3,
16, 28, and 29 of this title, section 401 of Title 47, Tele-
communications, and sections 43, 44, and 45 of former
Title 49, Transportation, and enacting provisions set
out as notes under this section and section 29 of this
title] may be cited as the ‘Antitrust Procedures and
Penalties Act’.”

SHORT TITLE

Pub. L. 94-435, title III, §305(a), Sept. 30, 1976, 90 Stat.
1397, added immediately following the enacting clause
of act July 2, 1890, the following: ‘“‘That this Act [this
section and sections 2 to 7 of this title] may be cited as
the ‘Sherman Act’.”

ANTITRUST ENFORCEMENT ENHANCEMENTS AND
COOPERATION INCENTIVES

Pub. L. 108-237, title II, §211, June 22, 2004, 118 Stat.
666, as amended by Pub. L. 111-30, §2, June 19, 2009, 123
Stat. 1775; Pub. L. 111-190, §1, June 9, 2010, 124 Stat.
1275, which provided a sunset date for sections 211 to 214
of Pub. L. 108-237, with exceptions, was repealed by
Pub. L. 116-159, div. D, title III, §4303(a), Oct. 1, 2020, 134
Stat. 742, with continuity provision for markers and
agreements existing on or before June 22, 2020.

Pub. L. 108-237, title II, §212, June 22, 2004, 118 Stat.
666, as amended by Pub. L. 111-190, §2, June 9, 2010, 124
Stat. 1275; Pub. L. 116-159, div. D, title III, §4303(b)(2),
Oct. 1, 2020, 134 Stat. 742, which defined terms for sec-
tions 211 to 215 of Pub. L. 108-237, was transferred to
section 7a of this title.

Pub. L. 108-237, title II, §213, June 22, 2004, 118 Stat.
666, as amended by Pub. L. 111-190, §3, June 9, 2010, 124
Stat. 1275, which provided limitation on recovery, was
transferred to section 7a-1 of this title.

Pub. L. 108-237, title II, §214, June 22, 2004, 118 Stat.
667, as amended by Pub. L. 111-190, §4, June 9, 2010, 124
Stat. 1276, which provided rights, authorities, and li-
abilities not affected by sections 211 to 215 of Pub. L.
108-237, was transferred to section 7a—2 of this title.

ANTITRUST MODERNIZATION COMMISSION

Pub. L. 107-273, div. C, title I, subtitle D, Nov. 2, 2002,
116 Stat. 1856, as amended by Pub. L. 110-6, §2, Feb. 26,
2007, 121 Stat. 61, provided that:

TITLE 15—COMMERCE AND TRADE §1

“SEC. 11051. SHORT TITLE.
““This subtitle may be cited as the ‘Antitrust Mod-
ernization Commission Act of 2002’.

“SEC. 11052. ESTABLISHMENT.

“There is established the Antitrust Modernization
Commission (in this subtitle referred to as the ‘Com-
mission’).

“SEC. 11053. DUTIES OF THE COMMISSION.

“The duties of the Commission are—

‘(1) to examine whether the need exists to mod-
ernize the antitrust laws and to identify and study re-
lated issues;

“(2) to solicit views of all parties concerned with
the operation of the antitrust laws;

“(3) to evaluate the advisability of proposals and
current arrangements with respect to any issues so
identified; and

‘“(4) to prepare and to submit to Congress and the
President a report in accordance with section 11058.

“SEC. 110564. MEMBERSHIP.

‘“(a) NUMBER AND APPOINTMENT.—The Commission
shall be composed of 12 members appointed as follows:

‘(1) Four members, no more than 2 of whom shall
be of the same political party, shall be appointed by
the President. The President shall appoint members
of the opposing party only on the recommendation of
the leaders of Congress from that party.

¢(2) Two members shall be appointed by the major-
ity leader of the Senate.

‘“(3) Two members shall be appointed by the minor-
ity leader of the Senate.

‘“(4) Two members shall be appointed by the Speak-
er of the House of Representatives.

‘“(5) Two members shall be appointed by the minor-
ity leader of the House of Representatives.

“(b) INELIGIBILITY FOR APPOINTMENT.—Members of
Congress shall be ineligible for appointment to the
Commission.

¢“(c) TERM OF APPOINTMENT.—

‘(1) IN GENERAL.—Subject to paragraph (2), mem-
bers of the Commission shall be appointed for the life
of the Commission.

‘(2) EARLY TERMINATION OF APPOINTMENT.—If a
member of the Commission who is appointed to the
Commission as—

““(A) an officer or employee of a government
ceases to be an officer or employee of such govern-
ment; or

‘“(B) an individual who is not an officer or em-
ployee of a government becomes an officer or em-
ployee of a government;

then such member shall cease to be a member of the
Commission on the expiration of the 90-day period be-
ginning on the date such member ceases to be such offi-
cer or employee of such government, or becomes an of-
ficer or employee of a government, as the case may be.

‘“(d) QUORUM.—Seven members of the Commission
shall constitute a quorum, but a lesser number may
conduct meetings.

‘“(e) APPOINTMENT DEADLINE.—Initial appointments
under subsection (a) shall be made not later than 60
days after the date of enactment of this Act [Nov. 2,
2002].

“(f) MEETINGS.—The Commission shall meet at the
call of the chairperson. The first meeting of the Com-
mission shall be held not later than 30 days after the
date on which all members of the Commission are first
appointed under subsection (a) or funds are appro-
priated to carry out this subtitle, whichever occurs
later.

‘“(g) VACANCY.—A vacancy on the Commission shall
be filled in the same manner as the initial appointment
is made.

““(h) CONSULTATION BEFORE APPOINTMENT.—Before ap-
pointing members of the Commission, the President,
the majority and minority leaders of the Senate, the
Speaker of the House of Representatives, and the mi-
nority leader of the House of Representatives shall con-
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sult with each other to ensure fair and equitable rep-
resentation of various points of view in the Commis-
sion.

‘(i) CHAIRPERSON; VICE CHAIRPERSON.—The President
shall select the chairperson of the Commission from
among its appointed members. The leaders of Congress
from the opposing party of the President shall select
the vice chairperson of the Commission from among its
remaining members.

“SEC. 11055. COMPENSATION OF THE COMMISSION.

‘“(a) PAY.—

‘(1) NONGOVERNMENT EMPLOYEES.—Each member of
the Commission who is not otherwise employed by a
government shall be entitled to receive the daily
equivalent of the annual rate of basic pay payable for
level IV of the Executive Schedule under section 5315
of title 5 United States Code, as in effect from time
to time, for each day (including travel time) during
which such member is engaged in the actual perform-
ance of duties of the Commission.

‘(2) GOVERNMENT EMPLOYEES.—A member of the
Commission who is an officer or employee of a gov-
ernment shall serve without additional pay (or bene-
fits in the nature of compensation) for service as a
member of the Commission.

‘“(b) TRAVEL EXPENSES.—Members of the Commission
shall receive travel expenses, including per diem in lieu
of subsistence, in accordance with subchapter I of chap-
ter 57 of title 5, United States Code.

“SEC. 11056. STAFF OF COMMISSION; EXPERTS AND

CONSULTANTS.

‘“‘(a) STAFF.—

‘(1) APPOINTMENT.—The chairperson of the Com-
mission may, without regard to the provisions of
chapter 51 of title 5 of the United States Code (relat-
ing to appointments in the competitive service), ap-
point and terminate an executive director and such
other staff as are necessary to enable the Commission
to perform its duties. The appointment of an execu-
tive director shall be subject to approval by the Com-
mission.

‘“(2) COMPENSATION.—The chairperson of the Com-
mission may fix the compensation of the executive
director and other staff without regard to the provi-
sions of chapter 51 and subchapter III of chapter 53 of
title 5 of the United States Code (relating to classi-
fication of positions and General Schedule pay rates),
except that the rate of pay for the executive director
and other staff may not exceed the rate of basic pay
payable for level V of the Executive Schedule under
section 5315 of title 5 United States Code, as in effect
from time to time.

“(b) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services of
experts and consultants in accordance with section
3109(b) of title 5, United States Code.

“SEC. 11057. POWERS OF THE COMMISSION.

‘‘(a) HEARINGS AND MEETINGS.—The Commission, or a
member of the Commission if authorized by the Com-
mission, may hold such hearings, sit and act at such
time and places, take such testimony, and receive such
evidence, as the Commission considers to be appro-
priate. The Commission or a member of the Commis-
sion may administer oaths or affirmations to witnesses
appearing before the Commission or such member.

‘“(b) OFFICIAL DATA.—The Commission may obtain di-
rectly from any executive agency (as defined in section
105 of title 5 of the United States Code) or court infor-
mation necessary to enable it to carry out its duties
under this subtitle. On the request of the chairperson of
the Commission, and consistent with any other law,
the head of an executive agency or of a Federal court
shall provide such information to the Commission.

‘“(c) FACILITIES AND SUPPORT SERVICES.—The Admin-
istrator of General Services shall provide to the Com-
mission on a reimbursable basis such facilities and sup-
port services as the Commission may request. On re-
quest of the Commission, the head of an executive
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agency may make any of the facilities or services of
such agency available to the Commission, on a reim-
bursable or nonreimbursable basis, to assist the Com-
mission in carrying out its duties under this subtitle.

¢‘(d) EXPENDITURES AND CONTRACTS.—The Commission
or, on authorization of the Commission, a member of
the Commission may make expenditures and enter into
contracts for the procurement of such supplies, serv-
ices, and property as the Commission or such member
considers to be appropriate for the purpose of carrying
out the duties of the Commission. Such expenditures
and contracts may be made only to such extent or in
such amounts as are provided in advance in appropria-
tion Acts.

“(e) MAILS.—The Commission may use the United
States mails in the same manner and under the same
conditions as other departments and agencies of the
United States.

‘“(f) GIFTS, BEQUESTS, AND DEVISES.—The Commission
may accept, use, and dispose of gifts, bequests, or de-
vises of services or property, both real and personal, for
the purpose of aiding or facilitating the work of the
Commission. Gifts, bequests, or devises of money and
proceeds from sales of other property received as gifts,
bequests, or devises shall be deposited in the Treasury
and shall be available for disbursement upon order of
the Commission.

“SEC. 11058. REPORT.

“Not later than 3 years after the first meeting of the
Commission, the Commission shall submit to Congress
and the President a report containing a detailed state-
ment of the findings and conclusions of the Commis-
sion, together with recommendations for legislative or
administrative action the Commission considers to be
appropriate.

“SEC. 11059. TERMINATION OF COMMISSION.

“The Commission shall cease to exist 60 days after
the date on which the report required by section 11058
is submitted.

““SEC. 11060. AUTHORIZATION OF APPROPRIATIONS.

“There is authorized to be appropriated $4,000,000 to
carry out this subtitle.”

YEAR 2000 INFORMATION AND READINESS DISCLOSURE

Pub. L. 105-271, Oct. 19, 1998, 112 Stat. 2386, as amend-
ed by Pub. L. 107-273, div. C, title IV, §14102(e), Nov. 2,
2002, 116 Stat. 1922, known as the Year 2000 Information
and Readiness Disclosure Act, provided for the free dis-
closure and exchange of information about computer
processing problems, solutions, test practices and test
results, and related matters in connection with the
transition to the year 2000.

APPLICATION OF ANTITRUST LAWS TO AWARD OF NEED-
BASED EDUCATIONAL AID

Pub. L. 107-72, §3, Nov. 20, 2001, 115 Stat. 648, provided
that:
“(a) STUDY.—

‘(1) IN GENERAL.—The Comptroller General shall
conduct a study of the effect of the antitrust exemp-
tion on institutional student aid under section 568 of
the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note) [Pub. L. 103-382, see below].

““(2) CONSULTATION.—The Comptroller General shall
have final authority to determine the content of the
study under paragraph (1), but in determining the
content of the study, the Comptroller General shall
consult with—

‘“(A) the institutions of higher education partici-
pating under the antitrust exemption under section
568 of the Improving America’s Schools Act of 1994
(156 U.S.C. 1 note) (referred to in this Act [see Short
Title of 2001 Amendment note above] as the ‘par-
ticipating institutions’);

‘(B) the Antitrust Division of the Department of
Justice; and

‘“(C) other persons that the Comptroller General
determines are appropriate.
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““(3) MATTERS STUDIED.—

‘“(A) IN GENERAL.—The study under paragraph (1)
shall—

‘(1) examine the needs analysis methodologies
used by participating institutions;

‘(ii) identify trends in undergraduate costs of
attendance and institutional undergraduate grant
aid among participating institutions, including—

“(I) the percentage of first-year students re-
ceiving institutional grant aid;

“(II) the mean and median grant eligibility
and institutional grant aid to first-year stu-
dents; and

‘“(IIT) the mean and median parental and stu-
dent contributions to undergraduate costs of at-
tendance for first year students receiving insti-
tutional grant aid;

‘‘(iii) to the extent useful in determining the ef-
fect of the antitrust exemption under section 568
of the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note), examine—

“(I) comparison data, identified in clauses (i)
and (ii), from institutions of higher education
that do not participate under the antitrust ex-
emption under section 568 of the Improving
America’s Schools Act of 1994 (15 U.S.C. 1 note);
and

‘“(ITI) other baseline trend data from national
benchmarks; and
‘“(iv) examine any other issues that the Comp-

troller General determines are appropriate, in-

cluding other types of aid affected by section 568

of the Improving America’s Schools Act of 1994 (15

U.S.C. 1 note).

““(B) ASSESSMENT.—

‘(i) IN GENERAL.—The study under paragraph (1)
shall assess what effect the antitrust exemption
on institutional student aid has had on institu-
tional undergraduate grant aid and parental con-
tribution to undergraduate costs of attendance.

‘“(ii) CHANGES OVER TIME.—The assessment
under clause (i) shall consider any changes in in-
stitutional undergraduate grant aid and parental
contribution to undergraduate costs of attend-
ance over time for institutions of higher edu-
cation, including consideration of—

‘“(I) the time period prior to adoption of the
consensus methodologies at participating insti-
tutions; and

‘“(IT) the data examined pursuant to subpara-
graph (A)(iii).

*“(b) REPORT.—

‘(1) IN GENERAL.—Not later than September 30, 2006,
the Comptroller General shall submit a report to the
Committee on the Judiciary of the Senate and the
Committee on the Judiciary of the House of Rep-
resentatives that contains the findings and conclu-
sions of the Comptroller General regarding the mat-
ters studied under subsection (a).

‘(2) IDENTIFYING INDIVIDUAL INSTITUTIONS.—The
Comptroller General shall not identify an individual
institution of higher education in information sub-
mitted in the report under paragraph (1) unless the
information on the institution is available to the
public.

‘‘(c) RECORDKEEPING REQUIREMENT.—

‘(1) IN GENERAL.—For the purpose of completing
the study under subsection (a)(1), a participating in-
stitution shall—

‘“(A) collect and maintain for each academic year
until the study under subsection (a)(1) is com-
pleted—

‘(i) student-level data that is sufficient, in the
judgment of the Comptroller General, to permit
the analysis of expected family contributions,
identified need, and undergraduate grant aid
awards; and

‘“(ii) information on formulas used by the insti-
tution to determine need; and
“(B) submit the data and information under para-

graph (1) to the Comptroller General at such time

as the Comptroller General may reasonably require.
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‘“(2) NON-PARTICIPATING INSTITUTIONS.—Nothing in
this subsection shall be construed to require an insti-
tution of higher education that does not participate
under the antitrust exemption under section 568 of
the Improving America’s Schools Act of 1994 (15
U.S.C. 1 note) to collect and maintain data under this
subsection.”

Pub. L. 103-382, title V, §568(a)—(d), Oct. 20, 1994, 108
Stat. 4060, 4061, as amended by Pub. L. 10543, §2(a),
Sept. 17, 1997, 111 Stat. 1140; Pub. L. 105-244, title I,
§102(a)(3), Oct. 7, 1998, 112 Stat. 1618; Pub. L. 107-72, §2,
Nov. 20, 2001, 115 Stat. 648; Pub. L. 110-327, §2, Sept. 30,
2008, 122 Stat. 3566; Pub. L. 114-44, §2, Aug. 6, 2015, 129
Stat. 472, provided that:

‘‘(a) EXEMPTION.—It shall not be unlawful under the
antitrust laws for 2 or more institutions of higher edu-
cation at which all students admitted are admitted on
a need-blind basis, to agree or attempt to agree—

‘(1) to award such students financial aid only on
the basis of demonstrated financial need for such aid;

‘(2) to use common principles of analysis for deter-
mining the need of such students for financial aid if
the agreement to use such principles does not restrict
financial aid officers at such institutions in their ex-
ercising independent professional judgment with re-
spect to individual applicants for such financial aid;
or

‘(3) to use a common aid application form for need-
based financial aid for such students if the agreement
to use such form does not restrict such institutions in
their requesting from such students, or in their
using, data in addition to the data requested on such
form.

“(b) LIMITATIONS.—Subsection (a) shall not apply
with respect to—

‘(1) any financial aid or assistance authorized by
the Higher Education Act of 1965 (20 U.S.C. 1001 et
seq.); or

‘(2) any contract, combination, or conspiracy with
respect to the amount or terms of any prospective fi-
nancial aid award to a specific individual.

‘‘(c) DEFINITIONS.—For purposes of this section—

‘(1) the term ‘alien’ has the meaning given such
term in section 101(3) [101(a)(3)] of the Immigration
and Nationality Act (8 U.S.C. 1101(3) [1101(a)(3)]);

‘“(2) the term ‘antitrust laws’ has the meaning
given such term in subsection (a) of the first section
of the Clayton Act (15 U.S.C. 12(a)), except that such
term includes section 5 of the Federal Trade Commis-
sion Act (15 U.S.C. 45) to the extent such section ap-
plies to unfair methods of competition;

“(3) the term ‘institution of higher education’ has
the meaning given such term in section 101 of the
Higher Education Act of 1965 [20 U.S.C. 1001];

‘“(4) the term ‘lawfully admitted for permanent res-
idence’ has the meaning given such term in section
101(20) [101(a)(20)] of the Immigration and Nationality
Act (8 U.S.C. 1101(20) [1101(a)(20)D);

‘“(5) the term ‘national of the United States’ has
the meaning given such term in section 101(22)
[101(a)(22)] of the Immigration and Nationality Act (8
U.S.C. 1101(22) [1101(a)(22)]);

‘“(6) the term ‘on a need-blind basis’ means without
regard to the financial circumstances of the student
involved or the student’s family; and

“(7) the term ‘student’ means, with respect to an
institution of higher education, a national of the
United States or an alien admitted for permanent
residence who is admitted to attend an under-
graduate program at such institution on a full-time
basis.

‘‘(d) EXPIRATION.—Subsection (a) shall expire on Sep-
tember 30, 2022.”

[Pub. L. 105-43, §2(b), Sept. 17, 1997, 111 Stat. 1140, pro-
vided that: ‘“The amendments made by subsection (a)
[amending section 568(a)-(d) of Pub. L. 103-382, set out
above] shall take effect immediately before September
30, 1997.”’]
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Executive Documents

EX. ORD. NO. 14036. PROMOTING COMPETITION IN THE
AMERICAN ECONOMY

Ex. Ord. No. 14036, July 9, 2021, 86 F.R. 36987, provided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, and in order to promote the interests of
American workers, businesses, and consumers, it is
hereby ordered as follows:

SECTION 1. Policy. A fair, open, and competitive mar-
ketplace has long been a cornerstone of the American
economy, while excessive market concentration threat-
ens basic economic liberties, democratic account-
ability, and the welfare of workers, farmers, small busi-
nesses, startups, and consumers.

The American promise of a broad and sustained pros-
perity depends on an open and competitive economy.
For workers, a competitive marketplace creates more
high-quality jobs and the economic freedom to switch
jobs or negotiate a higher wage. For small businesses
and farmers, it creates more choices among suppliers
and major buyers, leading to more take-home income,
which they can reinvest in their enterprises. For entre-
preneurs, it provides space to experiment, innovate,
and pursue the new ideas that have for centuries pow-
ered the American economy and improved our quality
of life. And for consumers, it means more choices, bet-
ter service, and lower prices.

Robust competition is critical to preserving Amer-
ica’s role as the world’s leading economy.

Yet over the last several decades, as industries have
consolidated, competition has weakened in too many
markets, denying Americans the benefits of an open
economy and widening racial, income, and wealth in-
equality. Federal Government inaction has contributed
to these problems, with workers, farmers, small busi-
nesses, and consumers paying the price.

Consolidation has increased the power of corporate
employers, making it harder for workers to bargain for
higher wages and better work conditions. Powerful
companies require workers to sign non-compete agree-
ments that restrict their ability to change jobs. And,
while many occupational licenses are critical to in-
creasing wages for workers and especially workers of
color, some overly restrictive occupational licensing
requirements can impede workers’ ability to find jobs
and to move between States.

Consolidation in the agricultural industry is making
it too hard for small family farms to survive. Farmers
are squeezed between concentrated market power in
the agricultural input industries—seed, fertilizer, feed,
and equipment suppliers—and concentrated market
power in the channels for selling agricultural products.
As a result, farmers’ share of the value of their agricul-
tural products has decreased, and poultry farmers, hog
farmers, cattle ranchers, and other agricultural work-
ers struggle to retain autonomy and to make sustain-
able returns.

The American information technology sector has
long been an engine of innovation and growth, but
today a small number of dominant internet platforms
use their power to exclude market entrants, to extract
monopoly profits, and to gather intimate personal in-
formation that they can exploit for their own advan-
tage. Too many small businesses across the economy
depend on those platforms and a few online market-
places for their survival. And too many local news-
papers have shuttered or downsized, in part due to the
internet platforms’ dominance in advertising markets.

Americans are paying too much for prescription
drugs and healthcare services—far more than the prices
paid in other countries. Hospital consolidation has left
many areas, particularly rural communities, with inad-
equate or more expensive healthcare options. And too
often, patent and other laws have been misused to in-
hibit or delay—for years and even decades—competi-
tion from generic drugs and biosimilars, denying Amer-
icans access to lower-cost drugs.

In the telecommunications sector, Americans like-
wise pay too much for broadband, cable television, and
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other communications services, in part because of a
lack of adequate competition. In the financial-services
sector, consumers pay steep and often hidden fees be-
cause of industry consolidation. Similarly, the global
container shipping industry has consolidated into a
small number of dominant foreign-owned lines and alli-
ances, which can disadvantage American exporters.

The problem of economic consolidation now spans
these sectors and many others, endangering our ability
to rebuild and emerge from the coronavirus disease 2019
(COVID-19) pandemic with a vibrant, innovative, and
growing economy. Meanwhile, the United States faces
new challenges to its economic standing in the world,
including unfair competitive pressures from foreign
monopolies and firms that are state-owned or state-
sponsored, or whose market power is directly supported
by foreign governments.

We must act now to reverse these dangerous trends,
which constrain the growth and dynamism of our econ-
omy, impair the creation of high-quality jobs, and
threaten America’s economic standing in the world.

This order affirms that it is the policy of my Admin-
istration to enforce the antitrust laws to combat the
excessive concentration of industry, the abuses of mar-
ket power, and the harmful effects of monopoly and
monopsony—especially as these issues arise in labor
markets, agricultural markets, Internet platform in-
dustries, healthcare markets (including insurance, hos-
pital, and prescription drug markets), repair markets,
and United States markets directly affected by foreign
cartel activity.

It is also the policy of my Administration to enforce
the antitrust laws to meet the challenges posed by new
industries and technologies, including the rise of the
dominant Internet platforms, especially as they stem
from serial mergers, the acquisition of nascent com-
petitors, the aggregation of data, unfair competition in
attention markets, the surveillance of users, and the
presence of network effects.

Whereas decades of industry consolidation have often
led to excessive market concentration, this order reaf-
firms that the United States retains the authority to
challenge transactions whose previous consummation
was in violation of the Sherman Antitrust Act (26 Stat.
209, 15 U.S.C. 1 et seq.) (Sherman Act), the Clayton Anti-
trust Act (Public Law 63-212, 38 Stat. 730, 15 U.S.C. 12
et seq.) (Clayton Act), or other laws. See 15 U.S.C. 18;
Standard Oil Co. v. United States, 221 U.S. 1 (1911).

This order reasserts as United States policy that the
answer to the rising power of foreign monopolies and
cartels is not the tolerance of domestic monopoliza-
tion, but rather the promotion of competition and in-
novation by firms small and large, at home and world-
wide.

It is also the policy of my Administration to support
aggressive legislative reforms that would lower pre-
scription drug prices, including by allowing Medicare
to negotiate drug prices, by imposing inflation caps,
and through other related reforms. It is further the pol-
icy of my Administration to support the enactment of
a public health insurance option.

My Administration further reaffirms the policy stat-
ed in Executive Order 13725 of April 15, 2016 (Steps to
Increase Competition and Better Inform Consumers and
Workers to Support Continued Growth of the American
Economy) [6 U.S.C. 601 note], and the Federal Govern-
ment’s commitment to the principles that led to the
passage of the Sherman Act, the Clayton Act, the
Packers and Stockyards Act, 1921 (Public Law 67-51, 42
Stat. 159, 7 U.S.C. 181 et seq.) (Packers and Stockyards
Act), the Celler-Kefauver Antimerger Act (Public Law
81-899, 64 Stat. 1125), the Bank Merger Act (Public Law
86-463, 74 Stat. 129, 12 U.S.C. 1828), and the Tele-
communications Act of 1996 (Public Law 104-104, 110
Stat. 56), among others.

SEC. 2. The Statutory Basis of a Whole-of-Government
Competition Policy. (a) The antitrust laws, including the
Sherman Act, the Clayton Act, and the Federal Trade
Commission Act (Public Law 63-203, 38 Stat. 717, 15
U.S.C. 41 et seq.), are a first line of defense against the
monopolization of the American economy.
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(b) The antitrust laws reflect an underlying policy fa-
voring competition that transcends those particular
enactments. As the Supreme Court has stated, for in-
stance, the Sherman Act ‘‘rests on the premise that the
unrestrained interaction of competitive forces will
yield the best allocation of our economic resources, the
lowest prices, the highest quality and the greatest ma-
terial progress, while at the same time providing an en-
vironment conducive to the preservation of our demo-
cratic political and social institutions.”” Northern Pac.
Ry. Co. v. United States, 356 U.S. 1, 4 (1958).

(c¢) Consistent with these broader policies, and in ad-
dition to the traditional antitrust laws, the Congress
has also enacted industry-specific fair competition and
anti-monopolization laws that often provide additional
protections. Such enactments include the Packers and
Stockyards Act, the Federal Alcohol Administration
Act (Public Law 74-401, 49 Stat. 977, 27 U.S.C. 201 et
seq.), the Bank Merger Act, the Drug Price Competition
and Patent Term Restoration Act of 1984 (Public Law
98-417, 98 Stat. 1585), the Shipping Act of 1984 (Public
Law 98-237, 98 Stat. 67, 46 U.S.C. 40101 et seq.) (Shipping
Act), the ICC Termination Act of 1995 (Public Law
104-88, 109 Stat. 803), the Telecommunications Act of
1996, the Fairness to Contact Lens Consumers Act (Pub-
lic Law 108-164, 117 Stat. 2024, 15 U.S.C. 7601 et seq.), and
the Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act (Public Law 111-203, 124 Stat. 1376) (Dodd-
Frank Act).

(d) These statutes independently charge a number of
executive departments and agencies (agencies) to pro-
tect conditions of fair competition in one or more
ways, including by:

(i) policing unfair, deceptive, and abusive business
practices;

(ii) resisting consolidation and promoting competi-
tion within industries through the independent over-
sight of mergers, acquisitions, and joint ventures;

(iii) promulgating rules that promote competition,
including the market entry of new competitors; and

(iv) promoting market transparency through com-
pelled disclosure of information.

(e) The agencies that administer such or similar au-
thorities include the Department of the Treasury, the
Department of Agriculture, the Department of Health
and Human Services, the Department of Transpor-
tation, the Federal Reserve System, the Federal Trade
Commission (FTC), the Securities and Exchange Com-
mission, the Federal Deposit Insurance Corporation,
the Federal Communications Commission, the Federal
Maritime Commission, the Commodity Futures Trad-
ing Commission, the Federal Energy Regulatory Com-
mission, the Consumer Financial Protection Bureau,
and the Surface Transportation Board.

(f) Agencies can influence the conditions of competi-
tion through their exercise of regulatory authority or
through the procurement process. See 41 U.S.C. 1705.

(g) This order recognizes that a whole-of-government
approach is necessary to address overconcentration,
monopolization, and unfair competition in the Amer-
ican economy. Such an approach is supported by exist-
ing statutory mandates. Agencies can and should fur-
ther the polices set forth in section 1 of this order by,
among other things, adopting pro-competitive regula-
tions and approaches to procurement and spending, and
by rescinding regulations that create unnecessary bar-
riers to entry that stifle competition.

SEC. 3. Agency Cooperation in Oversight, Investigation,
and Remedies. (a) The Congress frequently has created
overlapping agency jurisdiction in the policing of anti-
competitive conduct and the oversight of mergers. It is
the policy of my Administration that, when agencies
have overlapping jurisdiction, they should endeavor to
cooperate fully in the exercise of their oversight au-
thority, to benefit from the respective expertise of the
agencies and to improve Government efficiency.

(b) Where there is overlapping jurisdiction over par-
ticular cases, conduct, transactions, or industries,
agencies are encouraged to coordinate their efforts, as
appropriate and consistent with applicable law, with
respect to:
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(i) the investigation of conduct potentially harmful
to competition;

(ii) the oversight of proposed mergers, acquisitions,
and joint ventures; and

(iii) the design, execution, and oversight of remedies.

(c) The means of cooperation in cases of overlapping
jurisdiction should include, as appropriate and con-
sistent with applicable law:

(i) sharing relevant information and industry data;

(ii) in the case of major transactions, soliciting and
giving significant consideration to the views of the At-
torney General or the Chair of the FTC, as applicable;
and

(iii) cooperating with any concurrent Department of
Justice or FTC oversight activities under the Sherman
Act or Clayton Act.

(d) Nothing in subsections (a) through (c) of this sec-
tion shall be construed to suggest that the statutory
standard applied by an agency, or its independent as-
sessment under that standard, should be displaced or
substituted by the judgment of the Attorney General or
the Chair of the FTC. When their views are solicited,
the Attorney General and the Chair of the FTC are en-
couraged to provide a response to the agency in time
for the agency to consider it in advance of any statu-
tory deadline for agency action.

SEC. 4. The White House Competition Council. (a) There
is established a White House Competition Council
(Council) within the Executive Office of the President.

(b) The Council shall coordinate, promote, and ad-
vance Federal Government efforts to address overcon-
centration, monopolization, and unfair competition in
or directly affecting the American economy, including
efforts to:

(i) implement the administrative actions identified in
this order;

(ii) develop procedures and best practices for agency
cooperation and coordination on matters of overlap-
ping jurisdiction, as described in section 3 of this order;

(iii) identify and advance any additional administra-
tive actions necessary to further the policies set forth
in section 1 of this order; and

(iv) identify any potential legislative changes nec-
essary to further the policies set forth in section 1 of
this order.

(c) The Council shall work across agencies to provide
a coordinated response to overconcentration, monopo-
lization, and unfair competition in or directly affecting
the American economy. The Council shall also work
with each agency to ensure that agency operations are
conducted in a manner that promotes fair competition,
as appropriate and consistent with applicable law.

(d) The Council shall not discuss any current or an-
ticipated enforcement actions.

(e) The Council shall be led by the Assistant to the
President for Economic Policy and Director of the Na-
tional Economic Council, who shall serve as Chair of
the Council.

(f) In addition to the Chair, the Council shall consist
of the following members:

(i) the Secretary of the Treasury;

(ii) the Secretary of Defense;

(iii) the Attorney General;

(iv) the Secretary of Agriculture;

(v) the Secretary of Commerce;

(vi) the Secretary of Labor;

(vii) the Secretary of Health and Human Services;

(viii) the Secretary of Transportation;

(ix) the Administrator of the Office of Information
and Regulatory Affairs; and

(x) the heads of such other agencies and offices as the
Chair may from time to time invite to participate.

(g) The Chair shall invite the participation of the
Chair of the FTC, the Chair of the Federal Communica-
tions Commission, the Chair of the Federal Maritime
Commission, the Director of the Consumer Financial
Protection Bureau, and the Chair of the Surface Trans-
portation Board, to the extent consistent with their re-
spective statutory authorities and obligations.

(h) Members of the Council shall designate, not later
than 30 days after the date of this order [July 9, 2021],
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a senior official within their respective agency or office
who shall coordinate with the Council and who shall be
responsible for overseeing the agency’s or office’s ef-
forts to address overconcentration, monopolization,
and unfair competition. The Chair may coordinate sub-
groups consisting exclusively of Council members or
their designees, as appropriate.

(i) The Council shall meet on a semi-annual basis un-
less the Chair determines that a meeting is unneces-
sary.

(j) Each agency shall bear its own expenses for par-
ticipating in the Council.

SEC. 5. Further Agency Responsibilities. (a) The heads of
all agencies shall consider using their authorities to
further the policies set forth in section 1 of this order,
with particular attention to:

(i) the influence of any of their respective regula-
tions, particularly any licensing regulations, on con-
centration and competition in the industries under
their jurisdiction; and

(ii) the potential for their procurement or other
spending to improve the competitiveness of small busi-
nesses and businesses with fair labor practices.

(b) The Attorney General, the Chair of the FTC, and
the heads of other agencies with authority to enforce
the Clayton Act are encouraged to enforce the anti-
trust laws fairly and vigorously.

(c) To address the consolidation of industry in many
markets across the economy, as described in section 1
of this order, the Attorney General and the Chair of the
FTC are encouraged to review the horizontal and
vertical merger guidelines and consider whether to re-
vise those guidelines.

(d) To avoid the potential for anticompetitive exten-
sion of market power beyond the scope of granted pat-
ents, and to protect standard-setting processes from
abuse, the Attorney General and the Secretary of Com-
merce are encouraged to consider whether to revise
their position on the intersection of the intellectual
property and antitrust laws, including by considering
whether to revise the Policy Statement on Remedies
for Standards-Essential Patents Subject to Voluntary
F/RAND Commitments issued jointly by the Depart-
ment of Justice, the United States Patent and Trade-
mark Office, and the National Institute of Standards
and Technology on December 19, 2019.

(e) To ensure Americans have choices among finan-
cial institutions and to guard against excessive market
power, the Attorney General, in consultation with the
Chairman of the Board of Governors of the Federal Re-
serve System, the Chairperson of the Board of Direc-
tors of the Federal Deposit Insurance Corporation, and
the Comptroller of the Currency, is encouraged to re-
view current practices and adopt a plan, not later than
180 days after the date of this order, for the revitaliza-
tion of merger oversight under the Bank Merger Act
and the Bank Holding Company Act of 1956 (Public Law
84-511, 70 Stat. 133, 12 U.S.C. 1841 et seq.) that is in ac-
cordance with the factors enumerated in 12 U.S.C.
1828(c) and 1842(c).

(f) To better protect workers from wage collusion, the
Attorney General and the Chair of the FTC are encour-
aged to consider whether to revise the Antitrust Guid-
ance for Human Resource Professionals of October 2016.

(g) To address agreements that may unduly limit
workers’ ability to change jobs, the Chair of the FTC is
encouraged to consider working with the rest of the
Commission to exercise the FTC’s statutory rule-
making authority under the Federal Trade Commission
Act to curtail the unfair use of non-compete clauses
and other clauses or agreements that may unfairly
limit worker mobility.

(h) To address persistent and recurrent practices that
inhibit competition, the Chair of the FTC, in the
Chair’s discretion, is also encouraged to consider work-
ing with the rest of the Commission to exercise the
FTC’s statutory rulemaking authority, as appropriate
and consistent with applicable law, in areas such as:

(i) unfair data collection and surveillance practices
that may damage competition, consumer autonomy,
and consumer privacy;
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(ii) unfair anticompetitive restrictions on third-party
repair or self-repair of items, such as the restrictions
imposed by powerful manufacturers that prevent farm-
ers from repairing their own equipment;

(iii) unfair anticompetitive conduct or agreements in
the prescription drug industries, such as agreements to
delay the market entry of generic drugs or biosimilars;

(iv) unfair competition in major Internet market-
places;

(v) unfair occupational licensing restrictions;

(vi) unfair tying practices or exclusionary practices
in the brokerage or listing of real estate; and

(vii) any other unfair industry-specific practices that
substantially inhibit competition.

(i) The Secretary of Agriculture shall:

(i) to address the unfair treatment of farmers and im-
prove conditions of competition in the markets for
their products, consider initiating a rulemaking or
rulemakings under the Packers and Stockyards Act to
strengthen the Department of Agriculture’s regulations
concerning unfair, unjustly discriminatory, or decep-
tive practices and undue or unreasonable preferences,
advantages, prejudices, or disadvantages, with the pur-
pose of furthering the vigorous implementation of the
law established by the Congress in 1921 and fortified by
amendments. In such rulemaking or rulemakings, the
Secretary of Agriculture shall consider, among other
things:

(A) providing clear rules that identify recurrent
practices in the livestock, meat, and poultry indus-
tries that are unfair, unjustly discriminatory, or de-
ceptive and therefore violate the Packers and Stock-
yvards Act;

(B) reinforcing the long-standing Department of
Agriculture interpretation that it is unnecessary
under the Packers and Stockyards Act to dem-
onstrate industry-wide harm to establish a violation
of the Act and that the ‘‘unfair, unjustly discrimina-
tory, or deceptive” treatment of one farmer, the giv-
ing to one farmer of an ‘‘undue or unreasonable pref-
erence or advantage,’” or the subjection of one farmer
to an ‘‘undue or unreasonable prejudice or disadvan-
tage in any respect’ violates the Act;

(C) prohibiting unfair practices related to grower
ranking systems—systems in which the poultry com-
panies, contractors, or dealers exercise extraordinary
control over numerous inputs that determine the
amount farmers are paid and require farmers to as-
sume the risk of factors outside their control, leaving
them more economically vulnerable;

(D) updating the appropriate definitions or set of
criteria, or application thereof, for undue or unrea-
sonable preferences, advantages, prejudices, or dis-
advantages under the Packers and Stockyards Act;
and

(E) adopting, to the greatest extent possible and as
appropriate and consistent with applicable law, ap-
propriate anti-retaliation protections, so that farm-
ers may assert their rights without fear of retribu-
tion;

(ii) to ensure consumers have accurate, transparent
labels that enable them to choose products made in the
United States, consider initiating a rulemaking to de-
fine the conditions under which the labeling of meat
products can bear voluntary statements indicating that
the product is of United States origin, such as ‘‘Prod-
uct of USA”’;

(iii) to ensure that farmers have greater opportuni-
ties to access markets and receive a fair return for
their products, not later than 180 days after the date of
this order, submit a report to the Chair of the White
House Competition Council, with a plan to promote
competition in the agricultural industries and to sup-
port value-added agriculture and alternative food dis-
tribution systems through such means as:

(A) the creation or expansion of useful information
for farmers, such as model contracts, to lower trans-
action costs and help farmers negotiate fair deals;

(B) measures to encourage improvements in trans-
parency and standards so that consumers may choose
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to purchase products that support fair treatment of

farmers and agricultural workers and sustainable ag-

ricultural practices;

(C) measures to enhance price discovery, increase
transparency, and improve the functioning of the cat-
tle and other livestock markets;

(D) enhanced tools, including any new legislative
authorities needed, to protect whistleblowers, mon-
itor agricultural markets, and enforce relevant laws;

(E) any investments or other support that could
bolster competition within highly concentrated agri-
cultural markets; and

(F) any other means that the Secretary of Agri-
culture deems appropriate;

(iv) to improve farmers’ and smaller food processors’
access to retail markets, not later than 300 days after
the date of this order, in consultation with the Chair of
the FTC, submit a report to the Chair of the White
House Competition Council, on the effect of retail con-
centration and retailers’ practices on the conditions of
competition in the food industries, including any prac-
tices that may violate the Federal Trade Commission
Act, the Robinson-Patman Act (Public Law 74-692, 49
Stat. 15626, 15 U.S.C. 13 et seq.), or other relevant laws,
and on grants, loans, and other support that may en-
hance access to retail markets by local and regional
food enterprises; and

(v) to help ensure that the intellectual property sys-
tem, while incentivizing innovation, does not also un-
necessarily reduce competition in seed and other input
markets beyond that reasonably contemplated by the
Patent Act (see 35 U.S.C. 100 et seq. and 7 U.S.C. 2321 et
seq.), in consultation with the Under Secretary of Com-
merce for Intellectual Property and Director of the
United States Patent and Trademark Office, submit a
report to the Chair of the White House Competition
Council, enumerating and describing any relevant con-
cerns of the Department of Agriculture and strategies
for addressing those concerns across intellectual prop-
erty, antitrust, and other relevant laws.

(j) To protect the vibrancy of the American markets
for beer, wine, and spirits, and to improve market ac-
cess for smaller, independent, and new operations, the
Secretary of the Treasury, in consultation with the At-
torney General and the Chair of the FTC, not later
than 120 days after the date of this order, shall submit
a report to the Chair of the White House Competition
Council, assessing the current market structure and
conditions of competition, including an assessment of
any threats to competition and barriers to new en-
trants, including:

(i) any unlawful trade practices in the beer, wine, and
spirits markets, such as certain exclusionary, discrimi-
natory, or anticompetitive distribution practices, that
hinder smaller and independent businesses or new en-
trants from distributing their products;

(ii) patterns of consolidation in production, distribu-
tion, or retail beer, wine, and spirits markets; and

(iii) any unnecessary trade practice regulations of
matters such as bottle sizes, permitting, or labeling
that may unnecessarily inhibit competition by increas-
ing costs without serving any public health, informa-
tional, or tax purpose.

(k) To follow up on the foregoing assessment, the
Secretary of the Treasury, through the Administrator
of the Alcohol and Tobacco Tax and Trade Bureau,
shall, not later than 240 days after the date of this
order, consider:

(i) initiating a rulemaking to update the Alcohol and
Tobacco Tax and Trade Bureau’s trade practice regula-
tions;

(ii) rescinding or revising any regulations of the beer,
wine, and spirits industries that may unnecessarily in-
hibit competition; and

(iii) reducing any barriers that impede market access
for smaller and independent brewers, winemakers, and
distilleries.

(1) To promote competition, lower prices, and a Vvi-
brant and innovative telecommunications ecosystem,
the Chair of the Federal Communications Commission
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is encouraged to work with the rest of the Commission,
as appropriate and consistent with applicable law, to
consider:

(i) adopting through appropriate rulemaking ‘‘Net
Neutrality” rules similar to those previously adopted
under title II of the Communications Act of 1934 (Pub-
lic Law 73-416, 48 Stat. 1064, 47 U.S.C. 151 et seq.), as
amended by the Telecommunications Act of 1996, in
“Protecting and Promoting the Open internet,” 80
Fed.Reg. 19738 (Apr. 13, 2015);

(ii) conducting future spectrum auctions under rules
that are designed to help avoid excessive concentration
of spectrum license holdings in the United States, so as
to prevent spectrum stockpiling, warehousing of spec-
trum by licensees, or the creation of barriers to entry,
and to improve the conditions of competition in indus-
tries that depend upon radio spectrum, including mo-
bile communications and radio-based broadband serv-
ices;

(iii) providing support for the continued development
and adoption of 5G Open Radio Access Network (O-
RAN) protocols and software, continuing to attend
meetings of voluntary and consensus-based standards
development organizations, so as to promote or encour-
age a fair and representative standard-setting process,
and undertaking any other measures that might pro-
mote increased openness, innovation, and competition
in the markets for 5G equipment;

(iv) prohibiting unjust or unreasonable early termi-
nation fees for end-user communications contracts, en-
abling consumers to more easily switch providers;

(v) initiating a rulemaking that requires broadband
service providers to display a broadband consumer
label, such as that as described in the Public Notice of
the Commission issued on April 4, 2016 (DA 16-357), so
as to give consumers clear, concise, and accurate infor-
mation regarding provider prices and fees, perform-
ance, and network practices;

(vi) initiating a rulemaking to require broadband
service providers to regularly report broadband price
and subscription rates to the Federal Communications
Commission for the purpose of disseminating that in-
formation to the public in a useful manner, to improve
price transparency and market functioning; and

(vii) initiating a rulemaking to prevent landlords and
cable and Internet service providers from inhibiting
tenants’ choices among providers.

(m) The Secretary of Transportation shall:

(i) to better protect consumers and improve competi-
tion, and as appropriate and consistent with applicable
law:

(A) not later than 30 days after the date of this
order, appoint or reappoint members of the Advisory
Committee for Aviation Consumer Protection to en-
sure fair representation of consumers, State and local
interests, airlines, and airports with respect to the
evaluation of aviation consumer protection programs
and convene a meeting of the Committee as soon as
practicable;

(B) promote enhanced transparency and consumer
safeguards, as appropriate and consistent with appli-
cable law, including through potential rulemaking,
enforcement actions, or guidance documents, with
the aims of:

(1) enhancing consumer access to airline flight in-
formation so that consumers can more easily find a
broader set of available flights, including by new or
lesser known airlines; and

(2) ensuring that consumers are not exposed or
subject to advertising, marketing, pricing, and
charging of ancillary fees that may constitute an
unfair or deceptive practice or an unfair method of
competition;

(C) not later than 45 days after the date of this
order, submit a report to the Chair of the White
House Competition Council, on the progress of the
Department of Transportation’s investigatory and
enforcement activities to address the failure of air-
lines to provide timely refunds for flights cancelled
as a result of the COVID-19 pandemic;
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(D) not later than 45 days after the date of this
order, publish for notice and comment a proposed
rule requiring airlines to refund baggage fees when a
passenger’s luggage is substantially delayed and
other ancillary fees when passengers pay for a service
that is not provided;

(E) not later than 60 days after the date of this
order, start development of proposed amendments to
the Department of Transportation’s definitions of
“unfair” and ‘‘deceptive’” in 49 U.S.C. 41712; and

(F) not later than 90 days after the date of this
order, consider initiating a rulemaking to ensure
that consumers have ancillary fee information, in-
cluding ‘‘baggage fees,” ‘‘change fees,” and ‘‘cancella-
tion fees,”” at the time of ticket purchase;

(ii) to provide consumers with more flight options at
better prices and with improved service, and to extend
opportunities for competition and market entry as the
industry evolves:

(A) not later than 30 days after the date of this
order, convene a working group within the Depart-
ment of Transportation to evaluate the effectiveness
of existing commercial aviation programs, consumer
protections, and rules of the Federal Aviation Admin-
istration;

(B) consult with the Attorney General regarding
means of enhancing effective coordination between
the Department of Justice and the Department of
Transportation to ensure competition in air transpor-
tation and the ability of new entrants to gain access;
and

(C) consider measures to support airport develop-
ment and increased capacity and improve airport
congestion management, gate access, implementa-
tion of airport competition plans pursuant to 49
U.S.C. 47106(f), and ‘‘slot’” administration;

(iii) given the emergence of new aerospace-based
transportation technologies, such as low-altitude un-
manned aircraft system deliveries, advanced air mobil-
ity, and high-altitude long endurance operations, that
have great potential for American travelers and con-
sumers, yet also the danger of early monopolization or
new air traffic control problems, ensure that the De-
partment of Transportation takes action with respect
to these technologies to:

(A) facilitate innovation that fosters United States
market leadership and market entry to promote com-
petition and economic opportunity and to resist mo-
nopolization, while also ensuring safety, providing se-
curity and privacy, protecting the environment, and
promoting equity; and

(B) provide vigilant oversight over market partici-
pants.

(n) To further competition in the rail industry and to
provide accessible remedies for shippers, the Chair of
the Surface Transportation Board (Chair) is encouraged
to work with the rest of the Board to:

(i) consider commencing or continuing a rulemaking
to strengthen regulations pertaining to reciprocal
switching agreements pursuant to 49 U.S.C. 11102(c), if
the Chair determines such rulemaking to be in the pub-
lic interest or necessary to provide competitive rail
service;

(ii) consider rulemakings pertaining to any other rel-
evant matter of competitive access, including bottle-
neck rates, interchange commitments, or other mat-
ters, consistent with the policies set forth in section 1
of this order;

(iii) to ensure that passenger rail service is not sub-
ject to unwarranted delays and interruptions in service
due to host railroads’ failure to comply with the re-
quired preference for passenger rail, vigorously enforce
new on-time performance requirements adopted pursu-
ant to the Passenger Rail Investment and Improvement
Act of 2008 (Public Law 110-423, 122 Stat. 4907) that will
take effect on July 1, 2021, and further the work of the
passenger rail working group formed to ensure that the
Surface Transportation Board will fully meet its obli-
gations; and

(iv) in the process of determining whether a merger,
acquisition, or other transaction involving rail carriers
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is consistent with the public interest under 49 U.S.C.
11323-25, consider a carrier’s fulfillment of its respon-
sibilities under 49 U.S.C. 24308 (relating to Amtrak’s
statutory rights).

(o) The Chair of the Federal Maritime Commission is
encouraged to work with the rest of the Commission to:

(i) vigorously enforce the prohibition of unjust and
unreasonable practices in the context of detention and
demurrage pursuant to the Shipping Act, as clarified in
“Interpretive Rule on Demurrage and Detention Under
the Shipping Act,”” 85 Fef. [sic] Reg. 29638 (May 18, 2020);

(ii) request from the National Shipper Advisory Com-
mittee recommendations for improving detention and
demurrage practices and enforcement of related Ship-
ping Act prohibitions; and

(iii) consider further rulemaking to improve deten-
tion and demurrage practices and enforcement of re-
lated Shipping Act prohibitions.

(p) The Secretary of Health and Human Services
shall:

(i) to promote the wide availability of low-cost hear-
ing aids, not later than 120 days after the date of this
order, publish for notice and comment a proposed rule
on over-the-counter hearing-aids, as called for by sec-
tion 709 of the FDA Reauthorization Act of 2017 (Public
Law 115-52, 131 Stat. 1005);

(ii) support existing price transparency initiatives for
hospitals, other providers, and insurers along with any
new price transparency initiatives or changes made
necessary by the No Surprises Act (Public Law 116-260,
134 Stat. 2758) or any other statutes;

(iii) to ensure that Americans can choose health in-
surance plans that meet their needs and compare plan
offerings, implement standardized options in the na-
tional Health Insurance Marketplace and any other ap-
propriate mechanisms to improve competition and con-
sumer choice;

(iv) not later than 45 days after the date of this order,
submit a report to the Assistant to the President for
Domestic Policy and Director of the Domestic Policy
Council and to the Chair of the White House Competi-
tion Council, with a plan to continue the effort to com-
bat excessive pricing of prescription drugs and enhance
domestic pharmaceutical supply chains, to reduce the
prices paid by the Federal Government for such drugs,
and to address the recurrent problem of price gouging;

(v) to lower the prices of and improve access to pre-
scription drugs and biologics, continue to promote ge-
neric drug and biosimilar competition, as contemplated
by the Drug Competition Action Plan of 2017 and Bio-
similar Action Plan of 2018 of the Food and Drug Ad-
ministration (FDA), including by:

(A) continuing to clarify and improve the approval
framework for generic drugs and biosimilars to make
generic drug and biosimilar approval more trans-
parent, efficient, and predictable, including improv-
ing and clarifying the standards for interchange-
ability of biological products;

(B) as authorized by the Advancing Education on
Biosimilars Act of 2021 (Public Law 117-8, 135 Stat.
264, 42 U.S.C. 263-1), supporting biosimilar product
adoption by providing effective educational materials
and communications to improve understanding of
biosimilar and interchangeable products among
healthcare providers, patients, and caregivers;

(C) to facilitate the development and approval of
biosimilar and interchangeable products, continuing
to update the FDA’s biologics regulations to clarify
existing requirements and procedures related to the
review and submission of Biologics License Applica-
tions by advancing the ‘‘Biologics Regulation Mod-
ernization” rulemaking (RIN 0910-AI14); and

(D) with the Chair of the FTC, identifying and ad-
dressing any efforts to impede generic drug and bio-
similar competition, including but not limited to
false, misleading, or otherwise deceptive statements
about generic drug and biosimilar products and their
safety or effectiveness;

(vi) to help ensure that the patent system, while
incentivizing innovation, does not also unjustifiably
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delay generic drug and biosimilar competition beyond
that reasonably contemplated by applicable law, not
later than 45 days after the date of this order, through
the Commissioner of Food and Drugs, write a letter to
the Under Secretary of Commerce for Intellectual
Property and Director of the United States Patent and
Trademark Office enumerating and describing any rel-
evant concerns of the FDA;

(vii) to support the market entry of lower-cost ge-
neric drugs and biosimilars, continue the implementa-
tion of the law widely known as the CREATES Act of
2019 (Public Law 116-94, 133 Stat. 3130), by:

(A) promptly issuing Covered Product Authoriza-
tions (CPAs) to assist product developers with obtain-
ing brand-drug samples; and

(B) issuing guidance to provide additional informa-
tion for industry about CPAs; and
(viii) through the Administrator of the Centers for

Medicare and Medicaid Services, prepare for Medicare
and Medicaid coverage of interchangeable biological
products, and for payment models to support increased
utilization of generic drugs and biosimilars.

(q) To reduce the cost of covered products to the
American consumer without imposing additional risk
to public health and safety, the Commissioner of Food
and Drugs shall work with States and Indian Tribes
that propose to develop section 804 Importation Pro-
grams in accordance with the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003
(Public Law 108-173, 117 Stat. 2066), and the FDA’s im-
plementing regulations.

(r) The Secretary of Commerce shall:

(i) acting through the Director of the National Insti-
tute of Standards and Technology (NIST), consider ini-
tiating a rulemaking to require agencies to report to
NIST, on an annual basis, their contractors’ utilization
activities, as reported to the agencies under 35 U.S.C.
202(c)(5);

(ii) acting through the Director of NIST, consistent
with the policies set forth in section 1 of this order,
consider not finalizing any provisions on march-in
rights and product pricing in the proposed rule ‘“Rights
to Federally Funded Inventions and Licensing of Gov-
ernment Owned Inventions,” 86 Fed. Reg. 35 (Jan. 4,
2021); and

(iii) not later than 1 year after the date of this order,
in consultation with the Attorney General and the
Chair of the Federal Trade Commission, conduct a
study, including by conducting an open and trans-
parent stakeholder consultation process, of the mobile
application ecosystem, and submit a report to the
Chair of the White House Competition Council, regard-
ing findings and recommendations for improving com-
petition, reducing barriers to entry, and maximizing
user benefit with respect to the ecosystem.

(s) The Secretary of Defense shall:

(i) ensure that the Department of Defense’s assess-
ment of the economic forces and structures shaping the
capacity of the national security innovation base pur-
suant to section 889(a) and (b) of the William M. (Mac)
Thornberry National Defense Authorization Act for
Fiscal Year 2021 (Public Law 116-283, 134 Stat. 3388) is
consistent with the policy set forth in section 1 of this
order;

(ii) not later than 180 days after the date of this
order, submit to the Chair of the White House Competi-
tion Council, a review of the state of competition with-
in the defense industrial base, including areas where a
lack of competition may be of concern and any rec-
ommendations for improving the solicitation process,
consistent with the goal of the Competition in Con-
tracting Act of 1984 (Public Law 98-369, 98 Stat. 1175);
and

(iii) not later than 180 days after the date of this
order, submit a report to the Chair of the White House
Competition Council, on a plan for avoiding contract
terms in procurement agreements that make it chal-
lenging or impossible for the Department of Defense or
service members to repair their own equipment, par-
ticularly in the field.
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(t) The Director of the Consumer Financial Protec-
tion Bureau, consistent with the pro-competition ob-
jectives stated in section 1021 of the Dodd-Frank Act
[12 U.S.C. 55611], is encouraged to consider:

(i) commencing or continuing a rulemaking under
section 1033 of the Dodd-Frank Act [12 U.S.C. 5533] to
facilitate the portability of consumer financial trans-
action data so consumers can more easily switch finan-
cial institutions and use new, innovative financial
products; and

(ii) enforcing the prohibition on unfair, deceptive, or
abusive acts or practices in consumer financial prod-
ucts or services pursuant to section 1031 of the Dodd-
Frank Act [12 U.S.C. 5531] so as to ensure that actors
engaged in unlawful activities do not distort the proper
functioning of the competitive process or obtain an un-
fair advantage over competitors who follow the law.

(u) The Director of the Office of Management and
Budget, through the Administrator of the Office of In-
formation and Regulatory Affairs, shall incorporate
into its recommendations for modernizing and improv-
ing regulatory review required by my Memorandum of
January 20, 2021 (Modernizing Regulatory Review) [86
F.R. 7223], the policies set forth in section 1 of this
order, including consideration of whether the effects on
competition and the potential for creation of barriers
to entry should be included in regulatory impact anal-
yses.

(v) The Secretary of the Treasury shall:

(i) direct the Office of Economic Policy, in consulta-
tion with the Attorney General, the Secretary of
Labor, and the Chair of the FTC, to submit a report to
the Chair of the White House Competition Council, not
later than 180 days after the date of this order, on the
effects of lack of competition on labor markets; and

(ii) submit a report to the Chair of the White House
Competition Council, not later than 270 days after the
date of this order, assessing the effects on competition
of large technology firms’ and other non-bank compa-
nies’ entry into consumer finance markets.

SEC. 6. General Provisions. (a) This order shall be im-
plemented consistent with applicable law and subject
to the availability of appropriations.

(b) Where not already specified, independent agencies
are encouraged to comply with the requirements of this
order.

(c) Nothing in this order shall be construed to impair
or otherwise affect:

(i) the authority granted by law to an executive de-
partment or agency, or the head thereof; or

(ii) the functions of the Director of the Office of Man-
agement and Budget relating to budgetary, administra-
tive, or legislative proposals.

(d) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

J.R. BIDEN, JR.
§ 2. Monopolizing trade a felony; penalty

Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire
with any other person or persons, to monopolize
any part of the trade or commerce among the
several States, or with foreign nations, shall be
deemed guilty of a felony, and, on conviction
thereof, shall be punished by fine not exceeding
$100,000,000 if a corporation, or, if any other per-
son, $1,000,000, or by imprisonment not exceeding
10 years, or by both said punishments, in the dis-
cretion of the court.

(July 2, 1890, ch. 647, §2, 26 Stat. 209; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 101-588, §4(b), Nov. 16,
1990, 104 Stat. 2880; Pub. L. 108-237, title II,
§215(b), June 22, 2004, 118 Stat. 668.)
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Editorial Notes
AMENDMENTS

2004—Pub. L. 108-237 substituted <$100,000,000"" for
¢‘$10,000,000”’, “$1,000,000” for ‘‘$350,000’, and ‘10"’ for
“three’.

1990—Pub. L. 101-588 substituted ‘$10,000,000’’ for ‘“‘one
million dollars” and ‘‘$350,000”’ for ‘‘one hundred thou-
sand dollars’.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years’” for ‘‘a mis-
demeanor, and, on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year”’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars” for “‘five thousand dollars’.

§3. Trusts in Territories or District of Columbia
illegal; combination a felony

(a) Every contract, combination in form of
trust or otherwise, or conspiracy, in restraint of
trade or commerce in any Territory of the
United States or of the District of Columbia, or
in restraint of trade or commerce between any
such Territory and another, or between any such
Territory or Territories and any State or States
or the District of Columbia, or with foreign na-
tions, or between the District of Columbia and
any State or States or foreign nations, is de-
clared illegal. Every person who shall make any
such contract or engage in any such combina-
tion or conspiracy, shall be deemed guilty of a
felony, and, on conviction thereof, shall be pun-
ished by fine not exceeding $100,000,000 if a cor-
poration, or, if any other person, $1,000,000, or by
imprisonment not exceeding 10 years, or by both
said punishments, in the discretion of the court.

(b) Every person who shall monopolize, or at-
tempt to monopolize, or combine or conspire
with any other person or persons, to monopolize
any part of the trade or commerce in any Terri-
tory of the United States or of the District of
Columbia, or between any such Territory and
another, or between any such Territory or Terri-
tories and any State or States or the District of
Columbia, or with foreign nations, or between
the District of Columbia, and any State or
States or foreign nations, shall be deemed guilty
of a felony, and, on conviction thereof, shall be
punished by fine not exceeding $100,000,000 if a
corporation, or, if any other person, $1,000,000, or
by imprisonment not exceeding 10 years, or by
both said punishments, in the discretion of the
court.

(July 2, 1890, ch. 647, §3, 26 Stat. 209; July 7, 1955,
ch. 281, 69 Stat. 282; Pub. L. 93-528, §3, Dec. 21,
1974, 88 Stat. 1708; Pub. L. 101-588, §4(c), Nov. 16,
1990, 104 Stat. 2880; Pub. L. 107-273, div. C, title
IV, §14102(b), Nov. 2, 2002, 116 Stat. 1921; Pub. L.
108-237, title II, §215(c), June 22, 2004, 118 Stat.
668.)

Editorial Notes
AMENDMENTS

2004—Pub. L. 108-237, which directed the substitution
of “$100,000,000" for ‘‘$10,000,000°’, <$1,000,000” for
¢¢$350,000”’, and ‘‘10” for ‘‘three’’, was executed by mak-
ing each substitution in both subsecs. (a) and (b) to re-
flect the probable intent of Congress.
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2002—Pub. L. 107-273 designated existing provisions as
subsec. (a) and added subsec. (b).

1990—Pub. L. 101-588 substituted ‘‘$10,000,000*’ for ‘‘one
million dollars” and ‘“$350,000"° for ‘‘one hundred thou-
sand dollars”.

1974—Pub. L. 93-528 substituted ‘‘a felony, and, on
conviction thereof, shall be punished by fine not ex-
ceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by im-
prisonment not exceeding three years’” for ‘‘a mis-
demeanor, and, on conviction thereof, shall be punished
by fine not exceeding fifty thousand dollars, or by im-
prisonment not exceeding one year’’.

1955—Act July 7, 1955, substituted ‘‘fifty thousand
dollars” for ‘‘five thousand’.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-273, div. C, title IV, §14103, Nov. 2, 2002, 116
Stat. 1922, provided that:

‘‘(a) EFFECTIVE DATE.—Except as provided in sub-
section (b), this subtitle [probably means this title,
amending this section and sections 12, 27, and 44 of this
title, section 225 of Title 7, Agriculture, section 1413 of
Title 30, Mineral Lands and Mining, and section 2135 of
Title 42, The Public Health and Welfare, repealing sec-
tions 30 and 31 of this title, enacting provisions set out
as a note under section 1 of this title, amending provi-
sions set out as notes under sections 1 and 8 of this
title, and repealing provisions set out as notes under
section 15 of this title and section 41309 of Title 49,
Transportation] and the amendments made by this sub-
title shall take effect on the date of enactment of this
Act [Nov. 2, 2002].

““(b) APPLICATION TO CASES.—(1) Section 14102(f) [re-
pealing section 30 of this title] shall apply to cases
pending on or after the date of the enactment of this
Act.

‘“(2) The amendments made by subsections (a), (b),
and (c) of section 14102 [amending this section and sec-
tions 12 and 44 of this title, section 225 of Title 7, Agri-
culture, section 1413 of Title 30, Mineral Lands and
Mining, and section 2135 of Title 42, The Public Health
and Welfare, repealing section 31 of this title, amending
provisions set out as a note under section 8 of this title,
and repealing provisions set out as a note under section
15 of this title] shall apply only with respect to cases
commenced on or after the date of enactment of this
Act.”

§ 4. Jurisdiction of courts; duty of United States
attorneys; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of sections 1 to 7 of this
title; and it shall be the duty of the several
United States attorneys, in their respective dis-
tricts, under the direction of the Attorney Gen-
eral, to institute proceedings in equity to pre-
vent and restrain such violations. Such pro-
ceedings may be by way of petition setting forth
the case and praying that such violation shall be
enjoined or otherwise prohibited. When the par-
ties complained of shall have been duly notified
of such petition the court shall proceed, as soon
as may be, to the hearing and determination of
the case; and pending such petition and before
final decree, the court may at any time make
such temporary restraining order or prohibition
as shall be deemed just in the premises.

(July 2, 1890, ch. 647, §4, 26 Stat. 209; Mar. 3, 1911,

ch. 231, §291, 36 Stat. 1167; June 25, 1948, ch. 646,
§1, 62 Stat. 909.)
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Editorial Notes

CODIFICATION

Act Mar. 3, 1911, vested jurisdiction in ‘‘district”
courts, instead of ‘‘circuit’’ courts.

Statutory Notes and Related Subsidiaries

CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
“United States attorneys’ for ‘‘district attorneys of
the United States’. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

§5. Bringing in additional parties

Whenever it shall appear to the court before
which any proceeding under section 4 of this
title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be
summoned, whether they reside in the district
in which the court is held or not; and subpoenas
to that end may be served in any district by the
marshal thereof.

(July 2, 1890, ch. 647, §5, 26 Stat. 210.)

§ 6. Forfeiture of property in transit

Any property owned under any contract or by
any combination, or pursuant to any conspiracy
(and being the subject thereof) mentioned in sec-
tion 1 of this title, and being in the course of
transportation from one State to another, or to
a foreign country, shall be forfeited to the
United States, and may be seized and con-
demned by like proceedings as those provided by
law for the forfeiture, seizure, and condemna-
tion of property imported into the United States
contrary to law.

(July 2, 1890, ch. 647, §6, 26 Stat. 210.)

§6a. Conduct involving trade or commerce with
foreign nations

Sections 1 to 7 of this title shall not apply to
conduct involving trade or commerce (other
than import trade or import commerce) with
foreign nations unless—

(1) such conduct has a direct, substantial,
and reasonably foreseeable effect—

(A) on trade or commerce which is not
trade or commerce with foreign nations, or
on import trade or import commerce with
foreign nations; or

(B) on export trade or export commerce
with foreign nations, of a person engaged in
such trade or commerce in the United
States; and

(2) such effect gives rise to a claim under the
provisions of sections 1 to 7 of this title, other
than this section.

If sections 1 to 7 of this title apply to such con-
duct only because of the operation of paragraph
(1)(B), then sections 1 to 7 of this title shall
apply to such conduct only for injury to export
business in the United States.

(July 2, 1890, ch. 647, §7, as added Pub. L. 97-290,
title IV, §402, Oct. 8, 1982, 96 Stat. 1246.)
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Editorial Notes
PRIOR PROVISIONS

A prior section 7 of act July 2, 1890, ch. 647, 26 Stat.
210, related to suits by persons injured by acts in viola-
tion of sections 1 to 7 of this title and was classified as
a note under section 15 of this title, prior to repeal by
act July 7, 1955, ch. 283, §3, 69 Stat. 283, effective six
months after July 7, 1955.

§7. “Person” or “persons” defined

The word ‘‘person’, or ‘‘persons’, wherever
used in sections 1 to 7 of this title shall be
deemed to include corporations and associations
existing under or authorized by the laws of ei-
ther the United States, the laws of any of the
Territories, the laws of any State, or the laws of
any foreign country.

(July 2, 1890, ch. 647, §8, 26 Stat. 210.)
§ 7a. Definitions

In sections 7a to 7a-3 of this title:
(1) Antitrust Division

The term ‘‘Antitrust Division’® means the
United States Department of Justice Anti-
trust Division.

(2) Antitrust leniency agreement

The term ‘‘antitrust leniency agreement,”
or ‘‘agreement,” means a leniency letter
agreement, whether conditional or final, be-
tween a person and the Antitrust Division pur-
suant to the Corporate Leniency Policy of the
Antitrust Division in effect on the date of exe-
cution of the agreement.

(3) Antitrust leniency applicant

The term ‘‘antitrust leniency applicant,”” or
“‘applicant,” means, with respect to an anti-
trust leniency agreement, the person that has
entered into the agreement.

(4) Claimant

The term ‘‘claimant” means a person or
class, that has brought, or on whose behalf has
been brought, a civil action alleging a viola-
tion of section 1 or 3 of this title or any simi-
lar State law, except that the term does not
include a State or a subdivision of a State
with respect to a civil action brought to re-
cover damages sustained by the State or sub-
division.

(5) Cooperating individual

The term ‘‘cooperating individual’ means,
with respect to an antitrust leniency agree-
ment, a current or former director, officer, or
employee of the antitrust leniency applicant
who is covered by the agreement.

(6) Person

The term ‘‘person’ has the meaning given it
in subsection (a) of section 12 of this title.
(Pub. L. 108-237, title II, §212, June 22, 2004, 118
Stat. 666; Pub. L. 111-190, §2, June 9, 2010, 124
Stat. 1275; Pub. L. 116-159, div. D, title III,
§4303(b)(2), Oct. 1, 2020, 134 Stat. 742.)

Editorial Notes

REFERENCES IN TEXT

Sections 7a to 7a-3 of this title, referred to in text,
was in the original ‘‘this subtitle’’, meaning subtitle A
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(8§211-216) of title II of Pub. L. 108-237, June 22, 2004, 118
Stat. 666, which enacted this section and sections 7a-1
to Ta-3 of this title, amended sections 1, 2, and 3 of this
title, and enacted provisions formerly set out in a note
under section 1 of this title. For complete classification
of subtitle A to the Code, see Tables.

CODIFICATION

Section was formerly set out in a note under section
1 of this title, prior to transfer to this section upon re-
peal of sunset provision.

AMENDMENTS

2020—Pars. (6), (7). Pub. L. 116-159 redesignated par.
(7 as (6) and struck out former par. (6). Prior to amend-
ment, text of par. (6) read as follows: ‘“The term ‘mark-
er’ means an assurance given by the Antitrust Division
to a candidate for corporate leniency that no other
company will be considered for leniency, for some fi-
nite period of time, while the candidate is given an op-
portunity to perfect its leniency application.”

2010—Pars. (6), (7). Pub. L. 111-190 added par. (6) and
redesignated former par. (6) as (7).

Statutory Notes and Related Subsidiaries

FINDINGS; PURPOSE OF 2020 AMENDMENT

Pub. L. 116-159, div. D, title III, §4302, Oct. 1, 2020, 134
Stat. 742, provided that:

‘‘(a) FINDINGS.—Congress finds the following:

‘(1) Conspiracies among competitors to fix prices,
rig bids, and allocate markets are categorically and
irredeemably anticompetitive and contravene the
competition policy of the United States.

‘“(2) Cooperation incentives are important to the ef-
forts of the Antitrust Division of the Department of
Justice to prosecute and deter the offenses described
in paragraph (1).

“(b) PURPOSE.—The purpose of this Act [probably
means title III of div. D (§4301 et seq.) of Pub. L.
116-159, see Tables for classification], and the amend-
ments made by this Act, is to strengthen public and
private antitrust enforcement by providing incentives
for antitrust violators to cooperate fully with govern-
ment prosecutors and private litigants through the re-
peal of the sunset provision of the Antitrust Criminal
Penalty Enhancement and Reform Act of 2004 [section
211 of Pub. L. 108-237] ([former] 15 U.S.C. 1 note).”

TECHNICAL AND CONFORMING AMENDMENTS

Pub. L. 116-159, div. D, title III, §4303(b)(1), Oct. 1,
2020, 134 Stat. 742, provided that:
(1) REVIVAL AND RESTORATION.—

‘“(A) IN GENERAL.—Sections 212, 213, and 214 of the
Antitrust Criminal Penalty Enhancement and Re-
form Act of 2004 [title II of Pub. L. 108-237] ([former]
15 U.S.C. 1 note [now 15 U.S.C. 7a, Ta-1, Ta-2, respec-
tively]) as in effect on June 21, 2020, and as amended
by the laws described in subparagraph (B), are revived
and restored.

‘“(B) LAws.—The laws described in this subpara-
graph are:

‘(i) Antitrust Criminal Penalty Enhancement
and Reform Act of 2004 Extension Act (Public Law
111-30; 123 Stat. 1775) [amending former section 211
of Pub. L. 108-237].

‘(ii) The Act entitled ‘An Act to amend the Anti-
trust Criminal Penalty Enhancement and Reform
Act of 2004 to extend the operation of such Act, and
for other purposes’, approved June 9, 2010 (Public
Law 111-90 [sic, probably should be *111-190’]; 124
Stat. 1275) [amending this section, sections 7a-1 and
Ta—2 of this title, and former section 211 of Pub. L.
108-237].”

APPLICABILITY OF 2020 AMENDMENT

Pub. L. 116-159, div. D, title III, §4303(c), Oct. 1, 2020,
134 Stat. 742, provided that:
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‘(1) MARKERS AND AGREEMENTS BEFORE SUNSET.—Not-
withstanding the repeal under subsection (a) [repealing
section 211 of Pub. L. 108-237], section 211(b) of the Anti-
trust Criminal Penalty Enhancement and Reform Act
of 2004 [Pub. L. 108-237] ([former] 15 U.S.C. 1 note), as in
effect on the day before the date of enactment of this
Act [Oct. 1, 2020], shall continue to apply to any person
who received a marker or entered into an antitrust le-
niency agreement on or before June 22, 2020.

‘“(2) MARKERS AND AGREEMENTS AFTER SUNSET.—The
repeal under subsection (a) shall apply to any person
who received a marker or entered into an antitrust le-
niency agreement on or after June 23, 2020.”’

§ 7a-1. Limitation on recovery
(a) In general

Subject to subsection (d), in any civil action
alleging a violation of section 1 or 3 of this title,
or alleging a violation of any similar State law,
based on conduct covered by a currently effec-
tive antitrust leniency agreement, the amount
of damages recovered by or on behalf of a claim-
ant from an antitrust leniency applicant who
satisfies the requirements of subsection (b), to-
gether with the amounts so recovered from co-
operating individuals who satisfy such require-
ments, shall not exceed that portion of the ac-
tual damages sustained by such claimant which
is attributable to the commerce done by the ap-
plicant in the goods or services affected by the
violation.

(b) Requirements

Subject to subsection (c), an antitrust leni-
ency applicant or cooperating individual satis-
fies the requirements of this subsection with re-
spect to a civil action described in subsection (a)
if the court in which the civil action is brought
determines, after considering any appropriate
pleadings from the claimant, that the applicant
or cooperating individual, as the case may be,
has provided satisfactory cooperation to the
claimant with respect to the civil action, which
cooperation shall include—

(1) providing a full account to the claimant
of all facts known to the applicant or cooper-
ating individual, as the case may be, that are
potentially relevant to the civil action;

(2) furnishing all documents or other items
potentially relevant to the civil action that
are in the possession, custody, or control of
the applicant or cooperating individual, as the
case may be, wherever they are located; and

(3)(A) in the case of a cooperating indi-
vidual—

(i) making himself or herself available for
such interviews, depositions, or testimony in
connection with the civil action as the
claimant may reasonably require; and

(ii) responding completely and truthfully,
without making any attempt either falsely
to protect or falsely to implicate any person
or entity, and without intentionally with-
holding any potentially relevant informa-
tion, to all questions asked by the claimant
in interviews, depositions, trials, or any
other court proceedings in connection with
the civil action; or

(B) in the case of an antitrust leniency ap-
plicant, using its best efforts to secure and fa-
cilitate from cooperating individuals covered
by the agreement the cooperation described in
clauses (i) and (ii) and subparagraph (A).
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(c) Timeliness

The court shall consider, in making the deter-
mination concerning satisfactory cooperation
described in subsection (b), the timeliness of the
applicant’s or cooperating individual’s coopera-
tion with the claimant.

(d) Cooperation after expiration of stay or pro-
tective order

If the Antitrust Division does obtain a stay or
protective order in a civil action based on con-
duct covered by an antitrust leniency agree-
ment, once the stay or protective order, or a
portion thereof, expires or is terminated, the
antitrust leniency applicant and cooperating in-
dividuals shall provide without unreasonable
delay any cooperation described in paragraphs
(1) and (2) of subsection (b) that was prohibited
by the expired or terminated stay or protective
order, or the expired or terminated portion
thereof, in order for the cooperation to be
deemed satisfactory under such paragraphs.

(e) Continuation

Nothing in this section shall be construed to
modify, impair, or supersede the provisions of
sections 15, 15a, and 15c of this title relating to
the recovery of costs of suit, including a reason-
able attorney’s fee, and interest on damages, to
the extent that such recovery is authorized by
such sections.

(Pub. L. 108-237, title II, §213, June 22, 2004, 118
Stat. 666; Pub. L. 111-190, §3, June 9, 2010, 124
Stat. 1275.)

Editorial Notes
CODIFICATION

Section was formerly set out in a note under section
1 of this title, prior to transfer to this section upon re-
peal of sunset provision.

AMENDMENTS

2010—Subsec. (¢). Pub. L. 111-190, §3(a), amended sub-
sec. (c¢) generally. Prior to amendment, text read as fol-
lows: “‘If the initial contact by the antitrust leniency
applicant with the Antitrust Division regarding con-
duct covered by the antitrust leniency agreement oc-
curs after a State, or subdivision of a State, has issued
compulsory process in connection with an investigation
of allegations of a violation of section 1 or 3 of this
title or any similar State law based on conduct covered
by the antitrust leniency agreement or after a civil ac-
tion described in subsection (a) has been filed, then the
court shall consider, in making the determination con-
cerning satisfactory cooperation described in sub-
section (b), the timeliness of the applicant’s initial co-
operation with the claimant.”

Subsecs. (d), (e). Pub. L. 111-190, §3(b), added subsec.
(d) and redesignated former subsec. (d) as (e).

§ 7a-2. Rights, authorities, and liabilities not af-
fected

Nothing in sections 7a to 7a-3 of this title
shall be construed to—

(1) affect the rights of the Antitrust Division
to seek a stay or protective order in a civil ac-
tion based on conduct covered by an antitrust
leniency agreement to prevent the cooperation
described in section 7a-1(b) of this title from
impairing or impeding the investigation or
prosecution by the Antitrust Division of con-
duct covered by the agreement;
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(2) create any right to challenge any deci-
sion by the Antitrust Division with respect to
an antitrust leniency agreement; or

(3) affect, in any way, the joint and several
liability of any party to a civil action de-
scribed in section T7a-1(a) of this title, other
than that of the antitrust leniency applicant
and cooperating individuals as provided in sec-
tion 7a-1(a) of this title.

(Pub. L. 108-237, title II, §214, June 22, 2004, 118
Stat. 667; Pub. L. 111-190, §4, June 9, 2010, 124
Stat. 1276.)

Editorial Notes

REFERENCES IN TEXT

Sections 7a to 7a-3 of this title, referred to in text,
was in the original ‘‘this subtitle’’, meaning subtitle A
(§§211-216) of title II of Pub. L. 108-237, June 22, 2004, 118
Stat. 666, which enacted this section and sections 7a,
Ta-1, and 7a-3 of this title, amended sections 1, 2, and
3 of this title, and enacted provisions formerly set out
in a note under section 1 of this title. For complete
classification of subtitle A to the Code, see Tables.

CODIFICATION

Section was formerly set out in a note under section
1 of this title, prior to transfer to this section upon re-
peal of sunset provision.

AMENDMENTS

2010—Par. (1). Pub. L. 111-190, §4(1), made technical
amendment to reference in original act which appears
in text as reference to section 7a-1(b) of this title.

Par. (3). Pub. L. 111-190, §4(2), made technical amend-
ment to references in original act which appear in two
places in text as references to section T7a-1(a) of this
title.

§ 7a-3. Anti-retaliation protection for whistle-
blowers

(a) Whistleblower protections for employees, con-
tractors, subcontractors, and agents

(1) In general

No employer may discharge, demote, sus-
pend, threaten, harass, or in any other manner
discriminate against a covered individual in
the terms and conditions of employment of
the covered individual because of any lawful
act done by the covered individual—

(A) to provide or cause to be provided to
the Federal Government or a person with su-
pervisory authority over the covered indi-
vidual (or such other person working for the
employer who has the authority to inves-
tigate, discover, or terminate misconduct)
information relating to—

(i) any violation of, or any act or omis-
sion the covered individual reasonably be-
lieves to be a violation of, the antitrust
laws; or

(ii) any violation of, or any act or omis-
sion the covered individual reasonably be-
lieves to be a violation of, another crimi-
nal law committed in conjunction with a
potential violation of the antitrust laws or
in conjunction with an investigation by
the Department of Justice of a potential
violation of the antitrust laws; or

(B) to cause to be filed, testify in, partici-
pate in, or otherwise assist a Federal Gov-
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ernment investigation or a Federal Govern-
ment proceeding filed or about to be filed
(with any knowledge of the employer) relat-
ing to—

(i) any violation of, or any act or omis-
sion the covered individual reasonably be-
lieves to be a violation of, the antitrust
laws; or

(ii) any violation of, or any act or omis-
sion the covered individual reasonably be-
lieves to be a violation of, another crimi-
nal law committed in conjunction with a
potential violation of the antitrust laws or
in conjunction with an investigation by
the Department of Justice of a potential
violation of the antitrust laws.

(2) Limitation on protections

Paragraph (1) shall not apply to any covered
individual if—

(A) the covered individual planned and ini-
tiated a violation or attempted violation of
the antitrust laws;

(B) the covered individual planned and ini-
tiated a violation or attempted violation of
another criminal law in conjunction with a
violation or attempted violation of the anti-
trust laws; or

(C) the covered individual planned and ini-
tiated an obstruction or attempted obstruc-
tion of an investigation by the Department
of Justice of a violation of the antitrust
laws.

(3) Definitions
In this section:
(A) Antitrust laws

The term ‘“‘antitrust laws’ means section 1
or 3 of this title.

(B) Covered individual

The term ‘‘covered individual’ means an
employee, contractor, subcontractor, or
agent of an employer.

(C) Employer

The term ‘“‘employer’” means a person, or
any officer, employee, contractor, subcon-
tractor, or agent of such person.

(D) Federal Government
The term ‘‘Federal Government’’ means—
(i) a Federal regulatory or law enforce-
ment agency; or
(ii) any Member of Congress or com-
mittee of Congress.
(E) Person

The term ‘‘person’ has the same meaning

as in subsection (a) of section 12 of this title.
(4) Rule of construction

The term ‘‘violation’, with respect to the
antitrust laws, shall not be construed to in-

clude a civil violation of any law that is not
also a criminal violation.

(b) Enforcement action

(1) In general

A covered individual who alleges discharge
or other discrimination by any employer in
violation of subsection (a) may seek relief
under subsection (c¢) by—
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(A) filing a complaint with the Secretary
of Labor; or

(B) if the Secretary of Labor has not issued
a final decision within 180 days of the filing
of the complaint and there is no showing
that such delay is due to the bad faith of the
claimant, bringing an action at law or eq-
uity for de novo review in the appropriate
district court of the United States, which
shall have jurisdiction over such an action
without regard to the amount in con-
troversy.

(2) Procedure

(A) In general

A complaint filed with the Secretary of
Labor under paragraph (1)(A) shall be gov-
erned under the rules and procedures set
forth in section 42121(b) of title 49.

(B) Exception

Notification made under section 42121(b)(1)
of title 49 shall be made to any individual
named in the complaint and to the em-
ployer.

(C) Burdens of proof

An action brought under paragraph (1)(B)
shall be governed by the legal burdens of
proof set forth in section 42121(b) of title 49.

(D) Statute of limitations

A complaint under paragraph (1)(A) shall
be filed with the Secretary of Labor not
later than 180 days after the date on which
the violation occurs.

(E) Civil actions to enforce

If a person fails to comply with an order or
preliminary order issued by the Secretary of
Labor pursuant to the procedures set forth
in section 42121(b) of title 49, the Secretary
of Labor or the person on whose behalf the
order was issued may bring a civil action to
enforce the order in the district court of the
United States for the judicial district in
which the violation occurred.

(c) Remedies
(1) In general

A covered individual prevailing in any ac-
tion under subsection (b)(1) shall be entitled to
all relief necessary to make the covered indi-
vidual whole.

(2) Compensatory damages

Relief for any action under paragraph (1)
shall include—

(A) reinstatement with the same seniority
status that the covered individual would
have had, but for the discrimination;

(B) the amount of back pay, with interest;
and

(C) compensation for any special damages
sustained as a result of the discrimination
including litigation costs, expert witness
fees, and reasonable attorney’s fees.

(d) Rights retained by whistleblowers

Nothing in this section shall be deemed to di-
minish the rights, privileges, or remedies of any
covered individual under any Federal or State
law, or under any collective bargaining agree-
ment.
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(Pub. L. 108-237, title II, §216, as added Pub. L.
116-257, § 2, Dec. 23, 2020, 134 Stat. 1147.)

§8. Trusts in restraint of import trade illegal;
penalty

Every combination, conspiracy, trust, agree-
ment, or contract is declared to be contrary to
public policy, illegal, and void when the same is
made by or between two or more persons or cor-
porations, either of whom, as agent or principal,
is engaged in importing any article from any
foreign country into the United States, and
when such combination, conspiracy, trust,
agreement, or contract is intended to operate in
restraint of lawful trade, or free competition in
lawful trade or commerce, or to increase the
market price in any part of the United States of
any article or articles imported or intended to
be imported into the United States, or of any
manufacture into which such imported article
enters or is intended to enter. Every person who
shall be engaged in the importation of goods or
any commodity from any foreign country in vio-
lation of this section, or who shall combine or
conspire with another to violate the same, is
guilty of a misdemeanor, and on conviction
thereof in any court of the United States such
person shall be fined in a sum not less than $100
and not exceeding $5,000, and shall be further
punished by imprisonment, in the discretion of
the court, for a term not less than three months
nor exceeding twelve months.

(Aug. 27, 1894, ch. 349, §73, 28 Stat. 570; Feb. 12,
1918, ch. 40, 37 Stat. 667.)

Editorial Notes

AMENDMENTS

1913—Act Feb. 12, 1913, inserted ‘‘as agent or prin-
cipal”.

Statutory Notes and Related Subsidiaries
SHORT TITLE

Section 77, formerly §78, of act Aug. 27, 1894, as added
by Pub. L. 94-435, title III, §305(d), Sept. 30, 1976, 90
Stat. 1397; renumbered §77 and amended Pub. L. 107-273,
div. C, title IV, §14102(c)(1)(B), Nov. 2, 2002, 116 Stat.
1921, provided that: ‘“‘Sections 73, 74, 75, and 76 of this
Act [enacting sections 8 to 11 of this title] may be cited
as the ‘Wilson Tariff Act’.”

§9. Jurisdiction of courts; duty of United States
attorneys; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of section 8 of this title;
and it shall be the duty of the several United
States attorneys, in their respective districts,
under the direction of the Attorney General, to
institute proceedings in equity to prevent and
restrain such violations. Such proceedings may
be by way of petitions setting forth the case and
praying that such violations shall be enjoined or
otherwise prohibited. When the parties com-
plained of shall have been duly notified of such
petition the court shall proceed, as soon as may
be, to the hearing and determination of the case;
and pending such petition and before final de-
cree, the court may at any time make such tem-
porary restraining order or prohibition as shall
be deemed just in the premises.
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(Aug. 27, 1894, ch. 349, §74, 28 Stat. 570; Mar. 3,
1911, ch. 231, §291, 36 Stat. 1167; June 25, 1948, ch.
646, §1, 62 Stat. 909.)

Editorial Notes
CODIFICATION

Act Mar. 3, 1911, vested jurisdiction in ‘‘district”
courts, instead of ‘‘circuit’ courts.

Statutory Notes and Related Subsidiaries
CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
‘“United States attorneys’ for ‘district attorneys of
the United States”. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

§10. Bringing in additional parties

Whenever it shall appear to the court before
which any proceeding under section 9 of this
title may be pending, that the ends of justice re-
quire that other parties should be brought be-
fore the court, the court may cause them to be
summoned, whether they reside in the district
in which the court is held or not; and subpoenas
to that end may be served in any district by the
marshal thereof.

(Aug. 27, 1894, ch. 349, §75, 28 Stat. 570.)
§ 11. Forfeiture of property in transit

Any property owned under any contract or by
any combination, or pursuant to any conspiracy,
and being the subject thereof, mentioned in sec-
tion 8 of this title, imported into and being
within the United States or being in the course
of transportation from one State to another, or
to or from a Territory or the District of Colum-
bia, shall be forfeited to the United States, and
may be seized and condemned by like pro-
ceedings as those provided by law for the for-
feiture, seizure, and condemnation of property
imported into the United States contrary to
law.

(Aug. 27, 1894, ch. 349, §76, 28 Stat. 570; Feb. 12,
1913, ch. 40, 37 Stat. 667.)

Editorial Notes
AMENDMENTS

1913—Act Feb. 12, 1913, substituted ‘‘imported into
and being within the United States or’’ for ‘“‘and’.

§ 12. Definitions; short title

(a) ‘““Antitrust laws,” as used herein, includes
the Act entitled ‘“An Act to protect trade and
commerce against unlawful restraints and mo-
nopolies,” approved July second, eighteen hun-
dred and ninety; sections seventy-three to sev-
enty-six, inclusive, of an Act entitled ‘““‘An Act
to reduce taxation, to provide revenue for the
Government, and for other purposes,” of August
twenty-seventh, eighteen hundred and ninety-
four; an Act entitled ““An Act to amend sections
seventy-three and seventy-six of the Act of Au-
gust twenty-seventh, eighteen hundred and nine-
ty-four, entitled ‘An Act to reduce taxation, to
provide revenue for the Government, and for
other purposes,”’” approved February twelfth,
nineteen hundred and thirteen; and also this
Act.
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LX)

“Commerce,” as used herein, means trade or
commerce among the several States and with
foreign nations, or between the District of Co-
lumbia or any Territory of the United States
and any State, Territory, or foreign nation, or
between any insular possessions or other places
under the jurisdiction of the United States, or
between any such possession or place and any
State or Territory of the United States or the
District of Columbia or any foreign nation, or
within the District of Columbia or any Territory
or any insular possession or other place under
the jurisdiction of the United States: Provided,
That nothing in this Act contained shall apply
to the Philippine Islands.

The word ‘‘person’ or ‘‘persons’ wherever
used in this Act shall be deemed to include cor-
porations and associations existing under or au-
thorized by the laws of either the United States,
the laws of any of the Territories, the laws of
any State, or the laws of any foreign country.

(b) This Act may be cited as the ‘‘Clayton
Act”.

(Oct. 15, 1914, ch. 323, §1, 38 Stat. 730; Pub. L.
94-435, title III, §305(b), Sept. 30, 1976, 90 Stat.
1397; Pub. L. 107273, div. C, title IV,
§14102(c)(2)(A), Nov. 2, 2002, 116 Stat. 1921.)

Editorial Notes
REFERENCES IN TEXT

Words ‘‘herein’ and ‘‘this Act”, referred to in the
three paragraphs of subsec. (a), mean the Clayton Act.
For classification of the Clayton Act to the Code, see
last paragraph hereunder.

The Act entitled ‘“An Act to protect trade and com-
merce against unlawful restraints and monopolies,”’ ap-
proved July second, eighteen hundred and ninety, re-
ferred to in subsec. (a), is act July 2, 1890, ch. 647, 26
Stat. 209, known as the Sherman Act, which is classi-
fied to sections 1 to 7 of this title.

The Act entitled ‘““An Act to reduce taxation, to pro-
vide revenue for the Government, and for other pur-
poses,” of August twenty-seventh, eighteen hundred
and ninety-four, referred to in subsec. (a), is act Aug.
27, 1894, ch. 349, 28 Stat. 509, known as the Wilson Tariff
Act. Sections seventy-three to seventy-six thereof are
set out as sections 8 to 11 of this title.

The Act entitled ‘““‘An Act to amend sections seventy-
three and seventy-six of the Act of August twenty-sev-
enth, eighteen hundred and ninety-four, entitled ‘An
Act to reduce taxation, to provide revenue for the Gov-
ernment, and for other purposes’,” approved February
twelfth, nineteen hundred and thirteen, referred to in
subsec. (a), is act Feb. 12, 1913, ch. 40, 37 Stat. 667, which
is classified to sections 8 and 11 of this title.

The Clayton Act, referred to in subsec. (b), is act Oct.
15, 1914, ch. 323, 38 Stat. 730, which is classified to sec-
tions 12, 13, 14 to 19, 21, and 22 to 27 of this title, and
sections 52 and 53 of Title 29, Labor. Sections 9 and 21
to 25 of the act were repealed by act June 25, 1948, ch.
645, §21, 62 Stat. 862, eff. Sept. 1, 1948, and their provi-
sions are now covered by sections 402, 660, 3285 and 3691
of Title 18, Crimes and Criminal Procedure, except that
former section 23 of the act is obsolete and not now
covered. Sections 17 to 19 of the act were repealed by
act June 25, 1948, ch. 646, §39, 62 Stat. 992, eff. Sept. 1,
1948, and their provisions are now covered by rule 65 of
the Federal Rules of Civil Procedure, set out in the Ap-
pendix to Title 28, Judiciary and Judicial Procedure.
For complete classification of this Act to the Code, see
Tables.

CODIFICATION

The 3d par. of subsec. (a) is also classified to section
53 of Title 29, Labor.
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AMENDMENTS

2002—Subsec. (a). Pub. L. 107-273 substituted ‘‘sev-
enty-three to seventy-six’’ for ‘‘seventy-three to sev-
enty-seven’ in first par.

1976—Pub. L. 94-435 designated existing provisions as
subsec. (a) and added subsec. (b).

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-273 effective Nov. 2, 2002,
and applicable only with respect to cases commenced
on or after Nov. 2, 2002, see section 14103 of Pub. L.
107-273, set out as a note under section 3 of this title.

§13. Discrimination in price, services, or facili-
ties

(a) Price; selection of customers

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, ei-
ther directly or indirectly, to discriminate in
price between different purchasers of commod-
ities of like grade and quality, where either or
any of the purchases involved in such discrimi-
nation are in commerce, where such commod-
ities are sold for use, consumption, or resale
within the United States or any Territory there-
of or the District of Columbia or any insular
possession or other place under the jurisdiction
of the United States, and where the effect of
such discrimination may be substantially to
lessen competition or tend to create a monopoly
in any line of commerce, or to injure, destroy,
or prevent competition with any person who ei-
ther grants or knowingly receives the benefit of
such discrimination, or with customers of either
of them: Provided, That nothing herein con-
tained shall prevent differentials which make
only due allowance for differences in the cost of
manufacture, sale, or delivery resulting from
the differing methods or quantities in which
such commodities are to such purchasers sold or
delivered: Provided, however, That the Federal
Trade Commission may, after due investigation
and hearing to all interested parties, fix and es-
tablish quantity limits, and revise the same as
it finds necessary, as to particular commodities
or classes of commodities, where it finds that
available purchasers in greater quantities are so
few as to render differentials on account thereof
unjustly discriminatory or promotive of monop-
oly in any line of commerce; and the foregoing
shall then not be construed to permit differen-
tials based on differences in quantities greater
than those so fixed and established: And provided
further, That nothing herein contained shall pre-
vent persons engaged in selling goods, wares, or
merchandise in commerce from selecting their
own customers in bona fide transactions and not
in restraint of trade: And provided further, That
nothing herein contained shall prevent price
changes from time to time where in response to
changing conditions affecting the market for or
the marketability of the goods concerned, such
as but not limited to actual or imminent dete-
rioration of perishable goods, obsolescence of
seasonal goods, distress sales under court proc-
ess, or sales in good faith in discontinuance of
business in the goods concerned.
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(b) Burden of rebutting prima-facie case of dis-
crimination

Upon proof being made, at any hearing on a
complaint under this section, that there has
been discrimination in price or services or facili-
ties furnished, the burden of rebutting the
prima-facie case thus made by showing justifica-
tion shall be upon the person charged with a vio-
lation of this section, and unless justification
shall be affirmatively shown, the Commission is
authorized to issue an order terminating the dis-
crimination: Provided, however, That nothing
herein contained shall prevent a seller rebutting
the prima-facie case thus made by showing that
his lower price or the furnishing of services or
facilities to any purchaser or purchasers was
made in good faith to meet an equally low price
of a competitor, or the services or facilities fur-
nished by a competitor.

(¢) Payment or acceptance of commission, bro-
kerage, or other compensation

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
pay or grant, or to receive or accept, anything of
value as a commission, brokerage, or other com-
pensation, or any allowance or discount in lieu
thereof, except for services rendered in connec-
tion with the sale or purchase of goods, wares,
or merchandise, either to the other party to
such transaction or to an agent, representative,
or other intermediary therein where such inter-
mediary is acting in fact for or in behalf, or is
subject to the direct or indirect control, of any
party to such transaction other than the person
by whom such compensation is so granted or
paid.

(d) Payment for services or facilities for proc-
essing or sale

It shall be unlawful for any person engaged in
commerce to pay or contact for the payment of
anything of value to or for the benefit of a cus-
tomer of such person in the course of such com-
merce as compensation or in consideration for
any services or facilities furnished by or
through such customer in connection with the
processing, handling, sale, or offering for sale of
any products or commodities manufactured,
sold, or offered for sale by such person, unless
such payment or consideration is available on
proportionally equal terms to all other cus-
tomers competing in the distribution of such
products or commodities.

(e) Furnishing services or facilities for proc-
essing, handling, etc.

It shall be unlawful for any person to discrimi-
nate in favor of one purchaser against another
purchaser or purchasers of a commodity bought
for resale, with or without processing, by con-
tracting to furnish or furnishing, or by contrib-
uting to the furnishing of, any services or facili-
ties connected with the processing, handling,
sale, or offering for sale of such commodity so
purchased upon terms not accorded to all pur-
chasers on proportionally equal terms.

(f) Knowingly inducing or receiving discrimina-
tory price

It shall be unlawful for any person engaged in
commerce, in the course of such commerce,
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knowingly to induce or receive a discrimination
in price which is prohibited by this section.

(Oct. 15, 1914, ch. 323, §2, 38 Stat. 730; June 19,
1936, ch. 592, §1, 49 Stat. 1526.)

Editorial Notes

AMENDMENTS
1936—Act June 19, 1936, amended section generally.

Statutory Notes and Related Subsidiaries

SHORT TITLE

Act June 19, 1936, which amended this section and
added sections 13a, 13b, and 2la of this title, is popu-
larly known as the Robinson-Patman Act, as the Rob-
inson-Patman Antidiscrimination Act, and also as the
Robinson-Patman Price Discrimination Act.

§ 13a. Discrimination in rebates, discounts, or ad-
vertising service charges; underselling in
particular localities; penalties

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
be a party to, or assist in, any transaction of
sale, or contract to sell, which discriminates to
his knowledge against competitors of the pur-
chaser, in that, any discount, rebate, allowance,
or advertising service charge is granted to the
purchaser over and above any discount, rebate,
allowance, or advertising service charge avail-
able at the time of such transaction to said com-
petitors in respect of a sale of goods of like
grade, quality, and quantity; to sell, or contract
to sell, goods in any part of the United States at
prices lower than those exacted by said person
elsewhere in the United States for the purpose
of destroying competition, or eliminating a
competitor in such part of the United States; or,
to sell, or contract to sell, goods at unreason-
ably low prices for the purpose of destroying
competition or eliminating a competitor.

Any person violating any of the provisions of
this section shall, upon conviction thereof, be
fined not more than $5,000 or imprisoned not
more than one year, or both.

(June 19, 1936, ch. 592, §3, 49 Stat. 1528.)

§13b. Cooperative association; return of net

earnings or surplus

Nothing in this Act shall prevent a coopera-
tive association from returning to its members,
producers, or consumers the whole, or any part
of, the net earnings or surplus resulting from its
trading operations, in proportion to their pur-
chases or sales from, to, or through the associa-
tion.

(June 19, 1936, ch. 592, §4, 49 Stat. 1528.)

Editorial Notes

REFERENCES IN TEXT

This Act, referred to in text, is act June 19, 1936, ch.
592, 49 Stat. 1526, popularly known as the Robinson-Pat-
man Antidiscrimination Act and also as the Robinson-
Patman Price Discrimination Act, which enacted sec-
tions 13a, 13b, and 21a of this title and amended section
13 of this title. For complete classification of this Act
to the Code, see Short Title note set out under section
13 of this title and Tables.
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§13c. Exemption of non-profit institutions from
price discrimination provisions

Nothing in the Act approved June 19, 1936,
known as the Robinson-Patman Antidiscrimina-
tion Act, shall apply to purchases of their sup-
plies for their own use by schools, colleges, uni-
versities, public libraries, churches, hospitals,
and charitable institutions not operated for
profit.

(May 26, 1938, ch. 283, 52 Stat. 446.)

Editorial Notes

REFERENCES IN TEXT

The Act approved June 19, 1936, known as the Robin-
son-Patman Antidiscrimination Act, referred to in
text, is act June 19, 1936, ch. 592, 49 Stat. 1526, also
known as the Robinson-Patman Price Discrimination
Act, which enacted sections 13a, 13b, and 2la of this
title and amended section 13 of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 13 of this title and Tables.

§14. Sale, etc., on agreement not to use goods of
competitor

It shall be unlawful for any person engaged in
commerce, in the course of such commerce, to
lease or make a sale or contract for sale of
goods, wares, merchandise, machinery, supplies,
or other commodities, whether patented or
unpatented, for use, consumption, or resale
within the United States or any Territory there-
of or the District of Columbia or any insular
possession or other place under the jurisdiction
of the United States, or fix a price charged
therefor, or discount from, or rebate upon, such
price, on the condition, agreement, or under-
standing that the lessee or purchaser thereof
shall not use or deal in the goods, wares, mer-
chandise, machinery, supplies, or other com-
modities of a competitor or competitors of the
lessor or seller, where the effect of such lease,
sale, or contract for sale or such condition,
agreement, or understanding may be to substan-
tially lessen competition or tend to create a mo-
nopoly in any line of commerce.

(Oct. 15, 1914, ch. 323, §3, 38 Stat. 731.)

§15. Suits by persons injured

(a) Amount of recovery; prejudgment interest

Except as provided in subsection (b), any per-
son who shall be injured in his business or prop-
erty by reason of anything forbidden in the anti-
trust laws may sue therefor in any district court
of the United States in the district in which the
defendant resides or is found or has an agent,
without respect to the amount in controversy,
and shall recover threefold the damages by him
sustained, and the cost of suit, including a rea-
sonable attorney’s fee. The court may award
under this section, pursuant to a motion by such
person promptly made, simple interest on actual
damages for the period beginning on the date of
service of such person’s pleading setting forth a
claim under the antitrust laws and ending on
the date of judgment, or for any shorter period
therein, if the court finds that the award of such
interest for such period is just in the cir-
cumstances. In determining whether an award of
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interest under this section for any period is just
in the circumstances, the court shall consider
only—

(1) whether such person or the opposing
party, or either party’s representative, made
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay, or
otherwise acted in bad faith;

(2) whether, in the course of the action in-
volved, such person or the opposing party, or
either party’s representative, violated any ap-
plicable rule, statute, or court order providing
for sanctions for dilatory behavior or other-
wise providing for expeditious proceedings;
and

(3) whether such person or the opposing
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof.

(b) Amount of damages payable to foreign states
and instrumentalities of foreign states

(1) Except as provided in paragraph (2), any
person who is a foreign state may not recover
under subsection (a) an amount in excess of the
actual damages sustained by it and the cost of
suit, including a reasonable attorney’s fee.

(2) Paragraph (1) shall not apply to a foreign
state if—

(A) such foreign state would be denied, under
section 1605(a)(2) of title 28, immunity in a
case in which the action is based upon a com-
mercial activity, or an act, that is the subject
matter of its claim under this section;

(B) such foreign state waives all defenses
based upon or arising out of its status as a for-
eign state, to any claims brought against it in
the same action;

(C) such foreign state engages primarily in
commercial activities; and

(D) such foreign state does not function,
with respect to the commercial activity, or
the act, that is the subject matter of its claim
under this section as a procurement entity for
itself or for another foreign state.

(c) Definitions

For purposes of this section—

(1) the term ‘‘commercial activity’ shall
have the meaning given it in section 1603(d) of
title 28, and

(2) the term ‘‘foreign state’ shall have the
meaning given it in section 1603(a) of title 28.

(Oct. 15, 1914, ch. 323, §4, 38 Stat. 731; Pub. L.
96-349, §4(a)(1), Sept. 12, 1980, 94 Stat. 1156; Pub.
L. 97-393, Dec. 29, 1982, 96 Stat. 1964.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a), are de-
fined in section 12 of this title.

PRIOR PROVISIONS

Section supersedes two former similar sections en-
acted by act July 2, 1890, ch. 647, §7, 26 Stat. 210, and act
Aug. 27, 1894, ch. 349, §77, 28 Stat. 570, each of which
were restricted in operation to the particular act cited.
Section 7 of act July 2, 1890, was repealed by act July
7, 1955, ch. 283, §3, 69 Stat. 283, effective six months



Page 23

after July 7, 1955. Section 77 of act Aug. 27, 1894, was re-
pealed by Pub. L. 107273, div. C, title IV,
§§14102(c)(1)(A), 14103, Nov. 2, 2002, 116 Stat. 1921, 1922,
effective Nov. 2, 2002, and applicable only with respect
to cases commenced on or after Nov. 2, 2002.

AMENDMENTS

1982—Pub. L. 97-393 designated existing provisions as
subsec. (a), inserted ‘‘Except as provided in subsection
(b),””, and added subsecs. (b) and (c).

1980—Pub. L. 96-349 inserted provisions respecting
award of prejudgment interest including considerations
for the court in determining whether an award is just
under the circumstances.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1980 AMENDMENT

Pub. L. 96-349, §4(b), Sept. 12, 1980, 94 Stat. 1157, pro-
vided that: ‘“The amendments made by this section
[amending this section and sections 15a and 15c¢ of this
title] shall apply only with respect to actions com-
menced after the date of the enactment of this Act
[Sept 12, 1980].”

§ 15a. Suits by United States; amount of recovery;
prejudgment interest

Whenever the United States is hereafter in-
jured in its business or property by reason of
anything forbidden in the antitrust laws it may
sue therefor in the United States district court
for the district in which the defendant resides or
is found or has an agent, without respect to the
amount in controversy, and shall recover three-
fold the damages by it sustained and the cost of
suit. The court may award under this section,
pursuant to a motion by the United States
promptly made, simple interest on actual dam-
ages for the period beginning on the date of
service of the pleading of the United States set-
ting forth a claim under the antitrust laws and
ending on the date of judgment, or for any
shorter period therein, if the court finds that
the award of such interest for such period is just
in the circumstances. In determining whether
an award of interest under this section for any
period is just in the circumstances, the court
shall consider only—

(1) whether the United States or the oppos-
ing party, or either party’s representative,
made motions or asserted claims or defenses
so lacking in merit as to show that such party
or representative acted intentionally for delay
or otherwise acted in bad faith;

(2) whether, in the course of the action in-
volved, the United States or the opposing
party, or either party’s representative, vio-
lated any applicable rule, statute, or court
order providing for sanctions for dilatory be-
havior or otherwise providing for expeditious
proceedings;

(3) whether the United States or the oppos-
ing party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof; and

(4) whether the award of such interest is nec-
essary to compensate the United States ade-
quately for the injury sustained by the United
States.

(Oct. 15, 1914, ch. 323, §4A, as added July 7, 1955,
ch. 283, §1, 69 Stat. 282; amended Pub. L. 96-349,
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§4(a)(2), Sept. 12, 1980, 94 Stat. 1156; Pub. L.
101-588, §5, Nov. 16, 1990, 104 Stat. 2880.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

AMENDMENTS

1990—Pub. L. 101-588 substituted ‘‘threefold the’’ for
“‘actual’.

1980—Pub. L. 96-349 inserted provisions respecting
award of prejudgment interest including considerations
for the court in determining whether an award is just
under the circumstances.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-349 applicable only with re-
spect to actions commenced after Sept. 12, 1980, see sec-
tion 4(b) of Pub. L. 96-349, set out as a note under sec-
tion 15 of this title.

EFFECTIVE DATE

Section effective six months after July 7, 1955, see
note set out under section 15b of this title.

§ 15b. Limitation of actions

Any action to enforce any cause of action
under section 15, 15a, or 15¢ of this title shall be
forever barred unless commenced within four
years after the cause of action accrued. No cause
of action barred under existing law on the effec-
tive date of this Act shall be revived by this Act.

(Oct. 15, 1914, ch. 323, §4B, as added July 7, 1955,
ch. 283, §1, 69 Stat. 283; amended Pub. L. 94435,
title III, §302(1), Sept. 30, 1976, 90 Stat. 1396.)

Editorial Notes
REFERENCES IN TEXT

The effective date of this Act, referred to in text,
probably refers to the effective date of act July 7, 1955,
ch. 283, 69 Stat. 282, which was six months after July 7,
1955.

This Act, referred to in text, probably refers to act
July 7, 1955.

AMENDMENTS

1976—Pub. L. 94-435 substituted ‘‘section 15, 15a, or
15¢” for ‘‘sections 15 or 15a’.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Act July 7, 1955, ch. 283, §4, 69 Stat. 283, provided:
““This Act [enacting this section and section 15a of this
title, amending section 16 of this title, and repealing
provisions set out as a note under section 15 of this
title] shall take effect six months after its enactment
[July 7, 1955].”

§ 15¢c. Actions by State attorneys general

(a) Parens patriae; monetary relief; damages;
prejudgment interest

(1) Any attorney general of a State may bring
a civil action in the name of such State, as
parens patriae on behalf of natural persons re-
siding in such State, in any district court of the
United States having jurisdiction of the defend-
ant, to secure monetary relief as provided in
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this section for injury sustained by such natural
persons to their property by reason of any viola-
tion of sections 1 to 7 of this title. The court
shall exclude from the amount of monetary re-
lief awarded in such action any amount of mone-
tary relief (A) which duplicates amounts which
have been awarded for the same injury, or (B)
which is properly allocable to (i) natural persons
who have excluded their claims pursuant to sub-
section (b)(2) of this section, and (ii) any busi-
ness entity.

(2) The court shall award the State as mone-
tary relief threefold the total damage sustained
as described in paragraph (1) of this subsection,
and the cost of suit, including a reasonable at-
torney’s fee. The court may award under this
paragraph, pursuant to a motion by such State
promptly made, simple interest on the total
damage for the period beginning on the date of
service of such State’s pleading setting forth a
claim under the antitrust laws and ending on
the date of judgment, or for any shorter period
therein, if the court finds that the award of such
interest for such period is just in the cir-
cumstances. In determining whether an award of
interest under this paragraph for any period is
just in the circumstances, the court shall con-
sider only—

(A) whether such State or the opposing
party, or either party’s representative, made
motions or asserted claims or defenses so lack-
ing in merit as to show that such party or rep-
resentative acted intentionally for delay or
otherwise acted in bad faith;

(B) whether, in the course of the action in-
volved, such State or the opposing party, or ei-
ther party’s representative, violated any ap-
plicable rule, statute, or court order providing
for sanctions for dilatory behavior or other
wise providing for expeditious proceedings;
and

(C) whether such State or the opposing
party, or either party’s representative, en-
gaged in conduct primarily for the purpose of
delaying the litigation or increasing the cost
thereof.

(b) Notice; exclusion election; final judgment

(1) In any action brought under subsection
(a)(1) of this section, the State attorney general
shall, at such times, in such manner, and with
such content as the court may direct, cause no-
tice thereof to be given by publication. If the
court finds that notice given solely by publica-
tion would deny due process of law to any person
or persons, the court may direct further notice
to such person or persons according to the cir-
cumstances of the case.

(2) Any person on whose behalf an action is
brought under subsection (a)(1) may elect to ex-
clude from adjudication the portion of the State
claim for monetary relief attributable to him by
filing notice of such election with the court
within such time as specified in the notice given
pursuant to paragraph (1) of this subsection.

(3) The final judgment in an action under sub-
section (a)(1) shall be res judicata as to any
claim under section 15 of this title by any per-
son on behalf of whom such action was brought
and who fails to give such notice within the pe-
riod specified in the notice given pursuant to
paragraph (1) of this subsection.
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(c) Dismissal or compromise of action

An action under subsection (a)(1) shall not be
dismissed or compromised without the approval
of the court, and notice of any proposed dis-
missal or compromise shall be given in such
manner as the court directs.

(d) Attorneys’ fees

In any action under subsection (a)—

(1) the amount of the plaintiffs’ attorney’s
fee, if any, shall be determined by the court;
and

(2) the court may, in its discretion, award a
reasonable attorney’s fee to a prevailing de-
fendant upon a finding that the State attorney
general has acted in bad faith, vexatiously,
wantonly, or for oppressive reasons.

(Oct. 15, 1914, ch. 323, §4C, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1394;
amended Pub. L. 96-349, §4(a)(3), Sept. 12, 1980, 94
Stat. 1157.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a)(2), are
defined in section 12 of this title.

AMENDMENTS

1980—Subsec. (a)(2). Pub. L. 96-349 inserted provisions
respecting award of prejudgment interest including
considerations for the court in determining whether an
award is just under the circumstances.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-349 applicable only with re-
spect to actions commenced after Sept. 12, 1980, see sec-
tion 4(b) of Pub. L. 96-349, set out as a note under sec-
tion 15 of this title.

EFFECTIVE DATE

Pub. L. 94-435, title III, §304, Sept. 30, 1976, 90 Stat.
1396, provided that: ‘“The amendments to the Clayton
Act made by section 301 of this Act [enacting this sec-
tion and sections 15d to 15h of this title] shall not apply
to any injury sustained prior to the date of enactment
of this Act [Sept. 30, 1976].”

§ 15d. Measurement of damages

In any action under section 15c(a)(1) of this
title, in which there has been a determination
that a defendant agreed to fix prices in violation
of sections 1 to 7 of this title, damages may be
proved and assessed in the aggregate by statis-
tical or sampling methods, by the computation
of illegal overcharges, or by such other reason-
able system of estimating aggregate damages as
the court in its discretion may permit without
the necessity of separately proving the indi-
vidual claim of, or amount of damage to, per-
sons on whose behalf the suit was brought.

(Oct. 15, 1914, ch. 323, §4D, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15¢ of this title.
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§ 15e. Distribution of damages

Monetary relief recovered in an action under
section 15c(a)(1) of this title shall—
(1) be distributed in such manner as the dis-
trict court in its discretion may authorize; or
(2) be deemed a civil penalty by the court
and deposited with the State as general reve-
nues;

subject in either case to the requirement that
any distribution procedure adopted afford each
person a reasonable opportunity to secure his
appropriate portion of the net monetary relief.

(Oct. 15, 1914, ch. 323, §4E, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15c of this title.

§15f. Actions by Attorney General
(a) Notification to State attorney general

Whenever the Attorney General of the United
States has brought an action under the anti-
trust laws, and he has reason to believe that any
State attorney general would be entitled to
bring an action under this Act based substan-
tially on the same alleged violation of the anti-
trust laws, he shall promptly give written noti-
fication thereof to such State attorney general.

(b) Availability of files and other materials

To assist a State attorney general in evalu-
ating the notice or in bringing any action under
this Act, the Attorney General of the United
States shall, upon request by such State attor-
ney general, make available to him, to the ex-
tent permitted by law, any investigative files or
other materials which are or may be relevant or
material to the actual or potential cause of ac-
tion under this Act.

(Oct. 15, 1914, ch. 323, §4F, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1395.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a), are de-
fined in section 12 of this title.

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, known as the Clayton Act, which is
classified generally to sections 12, 13, 14 to 19, 21, and
22 to 27 of this title, and sections 52 and 53 of Title 29,
Labor. For further details and complete classification
of this Act to the Code, see References in Text note set
out under section 12 of this title and Tables.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15c of this title.

§15g. Definitions

For the purposes of sections 15¢, 15d, 15e, and
15f of this title:

(1) The term ‘‘State attorney general”

means the chief legal officer of a State, or any
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other person authorized by State law to bring
actions under section 15c¢ of this title, and in-
cludes the Corporation Counsel of the District
of Columbia, except that such term does not
include any person employed or retained on—
(A) a contingency fee based on a percent-
age of the monetary relief awarded under
this section; or
(B) any other contingency fee basis, unless
the amount of the award of a reasonable at-
torney’s fee to a prevailing plaintiff is deter-
mined by the court under section 15c¢(d)(1) of
this title.

(2) The term ‘‘State’ means a State, the Dis-
trict of Columbia, the Commonwealth of Puer-
to Rico, and any other territory or possession
of the United States.

(3) The term ‘‘natural persons’ does not in-
clude proprietorships or partnerships.

(Oct. 15, 1914, ch. 323, §4G, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1396.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15¢ of this title.

§ 15h. Applicability of parens patriae actions

Sections 15c, 15d, 15e, 15f, and 15g of this title
shall apply in any State, unless such State pro-
vides by law for its nonapplicability in such
State.

(Oct. 15, 1914, ch. 323, §4H, as added Pub. L.
94-435, title III, §301, Sept. 30, 1976, 90 Stat. 1396.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Injuries sustained prior to Sept. 30, 1976, not covered
by this section, see section 304 of Pub. L. 94-435, set out
as a note under section 15¢ of this title.

§16. Judgments

(a) Prima facie evidence; collateral estoppel

A final judgment or decree heretofore or here-
after rendered in any civil or criminal pro-
ceeding brought by or on behalf of the United
States under the antitrust laws to the effect
that a defendant has violated said laws shall be
prima facie evidence against such defendant in
any action or proceeding brought by any other
party against such defendant under said laws as
to all matters respecting which said judgment
or decree would be an estoppel as between the
parties thereto: Provided, That this section shall
not apply to consent judgments or decrees en-
tered before any testimony has been taken.
Nothing contained in this section shall be con-
strued to impose any limitation on the applica-
tion of collateral estoppel, except that, in any
action or proceeding brought under the anti-
trust laws, collateral estoppel effect shall not be
given to any finding made by the Federal Trade
Commission under the antitrust laws or under
section 45 of this title which could give rise to
a claim for relief under the antitrust laws.
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(b) Consent judgments and competitive impact
statements; publication in Federal Register;
availability of copies to the public

Any proposal for a consent judgment sub-
mitted by the United States for entry in any
civil proceeding brought by or on behalf of the
United States under the antitrust laws shall be
filed with the district court before which such
proceeding is pending and published by the
United States in the Federal Register at least 60
days prior to the effective date of such judg-
ment. Any written comments relating to such
proposal and any responses by the United States
thereto, shall also be filed with such district
court and published by the United States in the
Federal Register within such sixty-day period.
Copies of such proposal and any other materials
and documents which the United States consid-
ered determinative in formulating such pro-
posal, shall also be made available to the public
at the district court and in such other districts
as the court may subsequently direct. Simulta-
neously with the filing of such proposal, unless
otherwise instructed by the court, the United
States shall file with the district court, publish
in the Federal Register, and thereafter furnish
to any person upon request, a competitive im-
pact statement which shall recite—

(1) the nature and purpose of the proceeding;

(2) a description of the practices or events
giving rise to the alleged violation of the anti-
trust laws;

(3) an explanation of the proposal for a con-
sent judgment, including an explanation of
any unusual circumstances giving rise to such
proposal or any provision contained therein,
relief to be obtained thereby, and the antici-
pated effects on competition of such relief;

(4) the remedies available to potential pri-
vate plaintiffs damaged by the alleged viola-
tion in the event that such proposal for the
consent judgment is entered in such pro-
ceeding;

(5) a description of the procedures available
for modification of such proposal; and

(6) a description and evaluation of alter-
natives to such proposal actually considered
by the United States.

(c) Publication of summaries in newspapers

The United States shall also cause to be pub-
lished, commencing at least 60 days prior to the
effective date of the judgment described in sub-
section (b) of this section, for 7 days over a pe-
riod of 2 weeks in newspapers of general circula-
tion of the district in which the case has been
filed, in the District of Columbia, and in such
other districts as the court may direct—

(i) a summary of the terms of the proposal
for consent judgment,

(ii) a summary of the competitive impact
statement filed under subsection (b),

(iii) and a list of the materials and docu-
ments under subsection (b) which the United
States shall make available for purposes of
meaningful public comment, and the place
where such materials and documents are
available for public inspection.

(d) Consideration of public comments by Attor-
ney General and publication of response

During the 60-day period as specified in sub-
section (b) of this section, and such additional
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time as the United States may request and the
court may grant, the United States shall receive
and consider any written comments relating to
the proposal for the consent judgment sub-
mitted under subsection (b). The Attorney Gen-
eral or his designee shall establish procedures to
carry out the provisions of this subsection, but
such 60-day time period shall not be shortened
except by order of the district court upon a
showing that (1) extraordinary circumstances
require such shortening and (2) such shortening
is not adverse to the public interest. At the
close of the period during which such comments
may be received, the United States shall file
with the district court and cause to be published
in the Federal Register a response to such com-
ments. Upon application by the United States,
the district court may, for good cause (based on
a finding that the expense of publication in the
Federal Register exceeds the public interest ben-
efits to be gained from such publication), au-
thorize an alternative method of public dissemi-
nation of the public comments received and the
response to those comments.

(e) Public interest determination

(1) Before entering any consent judgment pro-
posed by the United States under this section,
the court shall determine that the entry of such
judgment is in the public interest. For the pur-
pose of such determination, the court shall con-
sider—

(A) the competitive impact of such judg-
ment, including termination of alleged viola-
tions, provisions for enforcement and modi-
fication, duration of relief sought, anticipated
effects of alternative remedies actually con-
sidered, whether its terms are ambiguous, and
any other competitive considerations bearing
upon the adequacy of such judgment that the
court deems necessary to a determination of
whether the consent judgment is in the public
interest; and

(B) the impact of entry of such judgment
upon competition in the relevant market or
markets, upon the public generally and indi-
viduals alleging specific injury from the viola-
tions set forth in the complaint including con-
sideration of the public benefit, if any, to be
derived from a determination of the issues at
trial.

(2) Nothing in this section shall be construed
to require the court to conduct an evidentiary
hearing or to require the court to permit anyone
to intervene.

(f) Procedure for public interest determination

In making its determination under subsection
(e), the court may—

(1) take testimony of Government officials
or experts or such other expert witnesses,
upon motion of any party or participant or
upon its own motion, as the court may deem
appropriate;

(2) appoint a special master and such outside
consultants or expert witnesses as the court
may deem appropriate; and request and obtain
the views, evaluations, or advice of any indi-
vidual, group or agency of government with
respect to any aspects of the proposed judg-
ment or the effect of such judgment, in such
manner as the court deems appropriate;
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(3) authorize full or limited participation in
proceedings before the court by interested per-
sons or agencies, including appearance amicus
curiae, intervention as a party pursuant to the
Federal Rules of Civil Procedure, examination
of witnesses or documentary materials, or par-
ticipation in any other manner and extent
which serves the public interest as the court
may deem appropriate;

(4) review any comments including any ob-
jections filed with the United States under
subsection (d) concerning the proposed judg-
ment and the responses of the United States to
such comments and objections; and

(5) take such other action in the public in-
terest as the court may deem appropriate.

(g) Filing of written or oral communications
with the district court

Not later than 10 days following the date of
the filing of any proposal for a consent judg-
ment under subsection (b), each defendant shall
file with the district court a description of any
and all written or oral communications by or on
behalf of such defendant, including any and all
written or oral communications on behalf of
such defendant by any officer, director, em-
ployee, or agent of such defendant, or other per-
son, with any officer or employee of the United
States concerning or relevant to such proposal,
except that any such communications made by
counsel of record alone with the Attorney Gen-
eral or the employees of the Department of Jus-
tice alone shall be excluded from the require-
ments of this subsection. Prior to the entry of
any consent judgment pursuant to the antitrust
laws, each defendant shall certify to the district
court that the requirements of this subsection
have been complied with and that such filing is
a true and complete description of such commu-
nications known to the defendant or which the
defendant reasonably should have known.

(h) Inadmissibility as evidence of proceedings
before the district court and the competitive
impact statement

Proceedings before the district court under
subsections (e) and (f) of this section, and the
competitive impact statement filed under sub-
section (b) of this section, shall not be admis-
sible against any defendant in any action or pro-
ceeding brought by any other party against such
defendant under the antitrust laws or by the
United States under section 15a of this title nor
constitute a basis for the introduction of the
consent judgment as prima facie evidence
against such defendant in any such action or
proceeding.

(i) Suspension of limitations

Whenever any civil or criminal proceeding is
instituted by the United States to prevent, re-
strain, or punish violations of any of the anti-
trust laws, but not including an action under
section 15a of this title, the running of the stat-
ute of limitations in respect to every private or
State right of action arising under said laws and
based in whole or in part on any matter com-
plained of in said proceeding shall be suspended
during the pendency thereof and for one year
thereafter: Provided, however, That whenever the
running of the statute of limitations in respect
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of a cause of action arising under section 15 or
15¢ of this title is suspended hereunder, any ac-
tion to enforce such cause of action shall be for-
ever barred unless commenced either within the
period of suspension or within four years after
the cause of action accrued.

(Oct. 15, 1914, ch. 323, §5, 38 Stat. 731; July 7, 1955,
ch. 283, §2, 69 Stat. 283; Pub. L. 93-528, §2, Dec.
21, 1974, 88 Stat. 1706; Pub. L. 94-435, title III,
§302(2), Sept. 30, 1976, 90 Stat. 1396; Pub. L.
96-349, §5(a), Sept. 12, 1980, 94 Stat. 1157; Pub. L.
108-237, title II, §221(b), June 22, 2004, 118 Stat.
668.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in subsecs. (a), (b), and
(g) to (i), are defined in section 12 of this title.

AMENDMENTS

2004—Subsec. (d). Pub. L. 108-237, §221(b)(1), inserted
at end ‘“Upon application by the United States, the dis-
trict court may, for good cause (based on a finding that
the expense of publication in the Federal Register ex-
ceeds the public interest benefits to be gained from
such publication), authorize an alternative method of
public dissemination of the public comments received
and the response to those comments.”

Subsec. (e). Pub. L. 108-237, §221(b)(2), designated in-
troductory provisions as par. (1), substituted ‘‘court
shall” for ‘‘court may’’, added subpars. (A) and (B) and
par. (2), and struck out former pars. (1) and (2) which
read as follows:

‘(1) the competitive impact of such judgment, includ-
ing termination of alleged violations, provisions for en-
forcement and modification, duration or relief sought,
anticipated effects of alternative remedies actually
considered, and any other considerations bearing upon
the adequacy of such judgment;

‘“(2) the impact of entry of such judgment upon the
public generally and individuals alleging specific injury
from the violations set forth in the complaint includ-
ing consideration of the public benefit, if any, to be de-
rived from a determination of the issues at trial.”

Subsec. (g). Pub. L. 108-237, §221(b)(3), inserted ‘‘by
any officer, director, employee, or agent of such defend-
ant’’ before ‘‘, or other person’ in first sentence.

1980—Subsec. (a). Pub. L. 96-349 made collateral es-
toppel inapplicable in any action or proceeding brought
under the antitrust laws to any finding made by the
Commission under the antitrust laws or under section
45 of this title which could give rise to a claim for relief
under the antitrust laws; struck out ‘‘or by the United
States under section 15a of this title,” after ‘‘under
said laws”’; and deleted from proviso ‘‘or to judgments
or decrees entered in actions under section 15a of this
title” after ‘‘testimony has been taken’.

1976—Pub. L. 94-435 substituted ‘‘private or State
right of action” for ‘‘private right of action’ and ‘‘sec-
tion 15 or 15¢”’ for ‘‘section 15°°.

1974—Subsecs. (b) to (i). Pub. L. 93-528 added subsecs.
(b) to (h) and redesignated former subsec. (b) as (i).

1955—Act July 7, 1955, substituted subsec. (a) for first
paragraph, to provide that final judgments in actions
under the antitrust laws by the United States shall be
prima facie evidence in damage suits by the United
States as well as in private damage suits, and sub-
stituted subsec. (b) for second paragraph, to provide for
a one-year suspension of limitations.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1980 AMENDMENT

Pub. L. 96-349, §5(b), Sept. 12, 1980, 94 Stat. 1157, pro-
vided that: ‘“The amendments made by this section
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[amending this section] shall apply only with respect to
actions commenced after the date of the enactment of
this Act [Sept. 12, 1980].”

SUSPENSION OF LIMITATION

Act Oct. 10, 1942, ch. 589, 56 Stat. 781, as amended June
30, 1945, ch. 213, 59 Stat. 306, provided for the suspension
of any existing statutes of limitations relating to vio-
lations of antitrust laws now indictable or subject to
civil proceedings under any existing statutes, until
June 30, 1946.

FINDINGS AND PURPOSES OF 2004 AMENDMENT

Pub. L. 108-237, title II, §221(a), June 22, 2004, 118 Stat.
668, provided that:

‘(1) FINDINGS.—Congress finds that—

‘““(A) the purpose of the Tunney Act [probably
means section 2 of Pub. L. 93-528 which amended this
section] was to ensure that the entry of antitrust
consent judgments is in the public interest; and

‘“(B) it would misconstrue the meaning and Con-
gressional intent in enacting the Tunney Act to limit
the discretion of district courts to review antitrust
consent judgments solely to determining whether
entry of those consent judgments would make a
‘mockery of the judicial function’.

‘“(2) PURPOSES.—The purpose of this section [amend-
ing this section] is to effectuate the original Congres-
sional intent in enacting the Tunney Act and to ensure
that United States settlements of civil antitrust suits
are in the public interest.”

§17. Antitrust laws not applicable to labor orga-
nizations

The labor of a human being is not a com-
modity or article of commerce. Nothing con-
tained in the antitrust laws shall be construed
to forbid the existence and operation of labor,
agricultural, or horticultural organizations, in-
stituted for the purposes of mutual help, and not
having capital stock or conducted for profit, or
to forbid or restrain individual members of such
organizations from lawfully carrying out the le-
gitimate objects thereof; nor shall such organi-
zations, or the members thereof, be held or con-
strued to be illegal combinations or conspiracies
in restraint of trade, under the antitrust laws.

(Oct. 15, 1914, ch. 323, §6, 38 Stat. 731.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

§18. Acquisition by one corporation of stock of
another

No person engaged in commerce or in any ac-
tivity affecting commerce shall acquire, directly
or indirectly, the whole or any part of the stock
or other share capital and no person subject to
the jurisdiction of the Federal Trade Commis-
sion shall acquire the whole or any part of the
assets of another person engaged also in com-
merce or in any activity affecting commerce,
where in any line of commerce or in any activ-
ity affecting commerce in any section of the
country, the effect of such acquisition may be
substantially to lessen competition, or to tend
to create a monopoly.

No person shall acquire, directly or indirectly,
the whole or any part of the stock or other share
capital and no person subject to the jurisdiction
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of the Federal Trade Commission shall acquire
the whole or any part of the assets of one or
more persons engaged in commerce or in any ac-
tivity affecting commerce, where in any line of
commerce or in any activity affecting commerce
in any section of the country, the effect of such
acquisition, of such stocks or assets, or of the
use of such stock by the voting or granting of
proxies or otherwise, may be substantially to
lessen competition, or to tend to create a mo-
nopoly.

This section shall not apply to persons pur-
chasing such stock solely for investment and
not using the same by voting or otherwise to
bring about, or in attempting to bring about,
the substantial lessening of competition. Nor
shall anything contained in this section prevent
a corporation engaged in commerce or in any ac-
tivity affecting commerce from causing the for-
mation of subsidiary corporations for the actual
carrying on of their immediate lawful business,
or the natural and legitimate branches or exten-
sions thereof, or from owning and holding all or
a part of the stock of such subsidiary corpora-
tions, when the effect of such formation is not
to substantially lessen competition.

Nor shall anything herein contained be con-
strued to prohibit any common carrier subject
to the laws to regulate commerce from aiding in
the construction of branches or short lines so lo-
cated as to become feeders to the main line of
the company so aiding in such construction or
from acquiring or owning all or any part of the
stock of such branch lines, nor to prevent any
such common carrier from acquiring and owning
all or any part of the stock of a branch or short
line constructed by an independent company
where there is no substantial competition be-
tween the company owning the branch line so
constructed and the company owning the main
line acquiring the property or an interest there-
in, nor to prevent such common carrier from ex-
tending any of its lines through the medium of
the acquisition of stock or otherwise of any
other common carrier where there is no substan-
tial competition between the company extend-
ing its lines and the company whose stock, prop-
erty, or an interest therein is so acquired.

Nothing contained in this section shall be held
to affect or impair any right heretofore legally
acquired: Provided, That nothing in this section
shall be held or construed to authorize or make
lawful anything heretofore prohibited or made
illegal by the antitrust laws, nor to exempt any
person from the penal provisions thereof or the
civil remedies therein provided.

Nothing contained in this section shall apply
to transactions duly consummated pursuant to
authority given by the Secretary of Transpor-
tation, Federal Power Commission, Surface
Transportation Board, the Securities and Ex-
change Commission in the exercise of its juris-
diction under section 79j of this title,! the
United States Maritime Commission, or the Sec-
retary of Agriculture under any statutory provi-
sion vesting such power in such Commission,
Board, or Secretary.

(Oct. 15, 1914, ch. 323, §7, 38 Stat. 731; Dec. 29,
1950, ch. 1184, 64 Stat. 1125; Pub. L. 96-349, §6(a),

1See References in Text note below.
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Sept. 12, 1980, 94 Stat. 1157; Pub. L. 98-443, §9(0),
Oct. 4, 1984, 98 Stat. 1708; Pub. L. 104-88, title III,
§318(1), Dec. 29, 1995, 109 Stat. 949; Pub. L.
104-104, title VI, §601(b)(3), Feb. 8, 1996, 110 Stat.
143.)

Editorial Notes

REFERENCES IN TEXT

Section 79j of this title, referred to in text, was re-
pealed by Pub. L. 109-58, title XII, §1263, Aug. 8, 2005, 119
Stat. 974.

AMENDMENTS

1996—Pub. L. 104-104, in sixth par., struck out ‘‘Fed-
eral Communications Commission,’”’ after ‘‘Secretary of
Transportation,”.

1995—Pub. L. 104-88, in sixth par., substituted ‘‘Sur-
face Transportation Board” for ‘‘Interstate Commerce
Commission” and inserted ¢, Board,” after ‘‘vesting
such power in such Commission”.

1984—Pub. L. 98-443 substituted ‘‘Secretary of Trans-
portation” for ‘‘Civil Aeronautics Board” and ‘‘Com-
mission or Secretary’’ for ‘“‘Commission, Secretary, or
Board” in sixth par.

1980—Pub. L. 96-349, substituted ‘‘person’ for ‘‘cor-
poration’ wherever appearing in first and second pars.;
substituted ‘‘persons’ for ‘‘corporations’ in second par.
and first sentence of third par.; and inserted ‘‘or in any
activity affecting commerce” after ‘‘commerce’ wher-
ever appearing in first, second, and third pars.

1950—Act Dec. 29, 1950, amended section generally so
as to prohibit the acquisition of the whole or any part
of the assets of another corporation when the effect of
the acquisition may substantially lessen competition
or tend to create a monopoly.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 1301 of Title 49, Transpor-
tation.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-443 effective Jan. 1, 1985,
see section 9(v) of Pub. L. 98-443, set out as a note under
section 5314 of Title 5, Government Organization and
Employees.

EFFECTIVE DATE OF 1980 AMENDMENT

Pub. L. 96-349, §6(b), Sept. 12, 1980, 94 Stat. 1158, pro-
vided that: ‘“The amendments made by this section
[amending this section] shall apply only with respect to
acquisitions made after the date of the enactment of
this Act [Sept. 12, 1980].”

TRANSFER OF FUNCTIONS

The Federal Power Commission was terminated, and
its functions, personnel, property, funds, etc., were
transferred to the Secretary of Energy (except for cer-
tain functions which were transferred to the Federal
Energy Regulatory Commission) by sections 7151(b),
7171(a), T172(a), 7291, and 7293 of Title 42, The Public
Health and Welfare.

Maritime Administration of Department of Com-
merce transferred to Department of Transportation,
and all related functions of Secretary and other officers
and offices of Department of Commerce transferred to
Department of Transportation and vested in Secretary
of Transportation, by Maritime Act of 1981, Pub. L.
97-31, Aug. 6, 1981, 95 Stat. 151, which was repealed in
part by Pub. L. 109-304, §19, Oct. 6, 2006, 120 Stat. 1710.
See section 109 of Title 49, Transportation.
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Executive Documents
TRANSFER OF FUNCTIONS

Executive and administrative functions of Maritime
Commission transferred to Chairman of Maritime Com-
mission by Reorg. Plan No. 6 of 1949, eff. Aug. 19, 1949,
14 F.R. 5228, 63 Stat. 1069, which was repealed by Pub.
L. 109-304, §19, Oct. 6, 2006, 120 Stat. 1710, and was for-
merly set out in the Appendix to Title 5, Government
Organization and Employees.

United States Maritime Commission abolished by
Reorg. Plan No. 21 of 1950, eff. May 24, 1950, 15 F.R. 3178,
64 Stat. 1273, which was superseded in part by Reorg.
Plan No. 7 of 1961, §305, eff. Aug. 12, 1961, 26 F.R. 7315,
75 Stat. 840, repealed in part by Pub. L. 109-304, §19,
Oct. 6, 2006, 120 Stat. 1710, and remains only partially
set out in the Appendix to Title 5. Reorg. Plan No. 21
of 1950 transferred part of Commission’s functions and
part of functions of its Chairman, to Federal Maritime
Board and Chairman thereof, such Board having been
created by that Plan as an agency within Department
of Commerce with an independent status in some re-
spects, and transferred remainder of such Commission’s
functions and functions of its Chairman to Secretary of
Commerce, with power vested in Secretary to authorize
their performance by Maritime Administrator (the
head of Maritime Administration, which likewise es-
tablished by the Plan in Department of Commerce)
with provision that Chairman of Federal Maritime
Board should, ex officio, be such Administrator.

Section 304 of Reorg. Plan No. 7 of 1961, eff. Aug. 12,
1961, 26 F.R. 7315, 75 Stat. 840, set out in the Appendix
to Title 5, abolished Federal Maritime Board, including
offices of members of Board. Functions of Board trans-
ferred either to Federal Maritime Commission, by sec-
tion 103 of Reorg. Plan No. 7 of 1961, which was repealed
by Pub. L. 109-304, §19, Oct. 6, 2006, 120 Stat. 1710 and
formerly set out in the Appendix to Title 5, or to Sec-
retary of Commerce, by section 202 of Reorg. Plan No.
7 of 1961, set out in the Appendix to Title 5.

§ 18a. Premerger notification and waiting period
(a) Filing

Except as exempted pursuant to subsection
(c), no person shall acquire, directly or indi-
rectly, any voting securities or assets of any
other person, unless both persons (or in the case
of a tender offer, the acquiring person) file noti-
fication pursuant to rules under subsection
(d)(1) and the waiting period described in sub-
section (b)(1) has expired, if—

(1) the acquiring person, or the person whose
voting securities or assets are being acquired,
is engaged in commerce or in any activity af-
fecting commerce; and

(2) as a result of such acquisition, the ac-
quiring person would hold an aggregate total
amount of the voting securities and assets of
the acquired person—

(A) in excess of $200,000,000 (as adjusted and
published for each fiscal year beginning
after September 30, 2004, in the same manner
as provided in section 19(a)(b) of this title to
reflect the percentage change in the gross
national product for such fiscal year com-
pared to the gross national product for the
year ending September 30, 2003); or

(B)(i) in excess of $50,000,000 (as so adjusted
and published) but not in excess of
$200,000,000 (as so adjusted and published);
and

(i1)(I) any voting securities or assets of a
person engaged in manufacturing which has
annual net sales or total assets of $10,000,000
(as so adjusted and published) or more are
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being acquired by any person which has
total assets or annual net sales of $100,000,000
(as so adjusted and published) or more;

(IT) any voting securities or assets of a per-
son not engaged in manufacturing which has
total assets of $10,000,000 (as so adjusted and
published) or more are being acquired by any
person which has total assets or annual net
sales of $100,000,000 (as so adjusted and pub-
lished) or more; or

(ITI) any voting securities or assets of a
person with annual net sales or total assets
of $100,000,000 (as so adjusted and published)
or more are being acquired by any person
with total assets or annual net sales of
$10,000,000 (as so adjusted and published) or
more.

In the case of a tender offer, the person whose
voting securities are sought to be acquired by a
person required to file notification under this
subsection shall file notification pursuant to
rules under subsection (d).

(b) Waiting period; publication; voting securities

(1) The waiting period required under sub-
section (a) shall—

(A) begin on the date of the receipt by the
Federal Trade Commission and the Assistant
Attorney General in charge of the Antitrust
Division of the Department of Justice (herein-
after referred to in this section as the ‘‘Assist-
ant Attorney General’’) of—

(i) the completed notification required
under subsection (a), or

(ii) if such notification is not completed,
the notification to the extent completed and

a statement of the reasons for such non-

compliance,

from both persons, or, in the case of a tender
offer, the acquiring person; and

(B) end on the thirtieth day after the date of
such receipt (or in the case of a cash tender
offer, the fifteenth day), or on such later date
as may be set under subsection (e)(2) or (g)(2).

(2) The Federal Trade Commission and the As-
sistant Attorney General may, in individual
cases, terminate the waiting period specified in
paragraph (1) and allow any person to proceed
with any acquisition subject to this section, and
promptly shall cause to be published in the Fed-
eral Register a notice that neither intends to
take any action within such period with respect
to such acquisition.

(3) As used in this section—

(A) The term ‘‘voting securities’ means any
securities which at present or upon conversion
entitle the owner or holder thereof to vote for
the election of directors of the issuer or, with
respect to unincorporated issuers, persons ex-
ercising similar functions.

(B) The amount or percentage of voting se-
curities or assets of a person which are ac-
quired or held by another person shall be de-
termined by aggregating the amount or per-
centage of such voting securities or assets
held or acquired by such other person and each
affiliate thereof.

(c) Exempt transactions

The following classes of transactions are ex-
empt from the requirements of this section—
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(1) acquisitions of goods or realty trans-
ferred in the ordinary course of business;

(2) acquisitions of bonds, mortgages, deeds of
trust, or other obligations which are not vot-
ing securities;

(3) acquisitions of voting securities of an
issuer at least 50 per centum of the voting se-
curities of which are owned by the acquiring
person prior to such acquisition;

(4) transfers to or from a Federal agency or
a State or political subdivision thereof;

(b) transactions specifically exempted from
the antitrust laws by Federal statute;

(6) transactions specifically exempted from
the antitrust laws by Federal statute if ap-
proved by a Federal agency, if copies of all in-
formation and documentary material filed
with such agency are contemporaneously filed
with the Federal Trade Commission and the
Assistant Attorney General;

(7) transactions which require agency ap-
proval under section 1467a(e) of title 12, sec-
tion 1828(c) of title 12, or section 1842 of title
12, except that a portion of a transaction is
not exempt under this paragraph if such por-
tion of the transaction (A) is subject to sec-
tion 1843(k) of title 12; and (B) does not require
agency approval under section 1842 of title 12;

(8) transactions which require agency ap-
proval under section 1843 of title 12 or section
1464 of title 12, if copies of all information and
documentary material filed with any such
agency are contemporaneously filed with the
Federal Trade Commission and the Assistant
Attorney General at least 30 days prior to con-
summation of the proposed transaction, ex-
cept that a portion of a transaction is not ex-
empt under this paragraph if such portion of
the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require
agency approval under section 1843 of title 12;

(9) acquisitions, solely for the purpose of in-
vestment, of voting securities, if, as a result of
such acquisition, the securities acquired or
held do not exceed 10 per centum of the out-
standing voting securities of the issuer;

(10) acquisitions of voting securities, if, as a
result of such acquisition, the voting securi-
ties acquired do not increase, directly or indi-
rectly, the acquiring person’s per centum
share of outstanding voting securities of the
issuer;

(11) acquisitions, solely for the purpose of in-
vestment, by any bank, banking association,
trust company, investment company, or insur-
ance company, of (A) voting securities pursu-
ant to a plan of reorganization or dissolution;
or (B) assets in the ordinary course of its busi-
ness; and

(12) such other acquisitions, transfers, or
transactions, as may be exempted under sub-
section (d)(2)(B).

(d) Commission rules

The Federal Trade Commission, with the con-
currence of the Assistant Attorney General and
by rule in accordance with section 553 of title 5,
consistent with the purposes of this section—

(1) shall require that the notification re-
quired under subsection (a) be in such form
and contain such documentary material and
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information relevant to a proposed acquisition
as is necessary and appropriate to enable the
Federal Trade Commission and the Assistant
Attorney General to determine whether such
acquisition may, if consummated, violate the
antitrust laws; and
(2) may—
(A) define the terms used in this section;
(B) exempt, from the requirements of this
section, classes of persons, acquisitions,
transfers, or transactions which are not like-
ly to violate the antitrust laws; and
(C) prescribe such other rules as may be
necessary and appropriate to carry out the
purposes of this section.
(e) Additional information; waiting period exten-
sions

(1)(A) The Federal Trade Commission or the
Assistant Attorney General may, prior to the
expiration of the 30-day waiting period (or in the
case of a cash tender offer, the 15-day waiting
period) specified in subsection (b)(1) of this sec-
tion, require the submission of additional infor-
mation or documentary material relevant to the
proposed acquisition, from a person required to
file notification with respect to such acquisition
under subsection (a) of this section prior to the
expiration of the waiting period specified in sub-
section (b)(1) of this section, or from any officer,
director, partner, agent, or employee of such
person.

(B)(i) The Assistant Attorney General and the
Federal Trade Commission shall each designate
a senior official who does not have direct re-
sponsibility for the review of any enforcement
recommendation under this section concerning
the transaction at issue, to hear any petition
filed by such person to determine—

(I) whether the request for additional infor-
mation or documentary material is unreason-
ably cumulative, unduly burdensome, or dupli-
cative; or

(IT) whether the request for additional infor-
mation or documentary material has been sub-
stantially complied with by the petitioning
person.

(ii) Internal review procedures for petitions
filed pursuant to clause (i) shall include reason-
able deadlines for expedited review of such peti-
tions, after reasonable negotiations with inves-
tigative staff, in order to avoid undue delay of
the merger review process.

(iii) Not later than 90 days after December 21,
2000, the Assistant Attorney General and the
Federal Trade Commission shall conduct an in-
ternal review and implement reforms of the
merger review process in order to eliminate un-
necessary burden, remove costly duplication,
and eliminate undue delay, in order to achieve a
more effective and more efficient merger review
process.

(iv) Not later than 120 days after December 21,
2000, the Assistant Attorney General and the
Federal Trade Commission shall issue or amend
their respective industry guidance, regulations,
operating manuals and relevant policy docu-
ments, to the extent appropriate, to implement
each reform in this subparagraph.

(v) Not later than 180 days after December 21,
2000, the Assistant Attorney General and the
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Federal Trade Commission shall each report to
Congress—
(I) which reforms each agency has adopted
under this subparagraph;
(IT) which steps each has taken to imple-
ment such internal reforms; and
(ITT) the effects of such reforms.

(2) The Federal Trade Commission or the As-
sistant Attorney General, in its or his discre-
tion, may extend the 30-day waiting period (or
in the case of a cash tender offer, the 15-day
waiting period) specified in subsection (b)(1) of
this section for an additional period of not more
than 30 days (or in the case of a cash tender
offer, 10 days) after the date on which the Fed-
eral Trade Commission or the Assistant Attor-
ney General, as the case may be, receives from
any person to whom a request is made under
paragraph (1), or in the case of tender offers, the
acquiring person, (A) all the information and
documentary material required to be submitted
pursuant to such a request, or (B) if such request
is not fully complied with, the information and
documentary material submitted and a state-
ment of the reasons for such noncompliance.
Such additional period may be further extended
only by the United States district court, upon
an application by the Federal Trade Commission
or the Assistant Attorney General pursuant to
subsection (2)(2).

(f) Preliminary injunctions; hearings

If a proceeding is instituted or an action is
filed by the Federal Trade Commission, alleging
that a proposed acquisition violates section 18 of
this title, or section 45 of this title, or an action
is filed by the United States, alleging that a pro-
posed acquisition violates such section 18 of this
title, or section 1 or 2 of this title, and the Fed-
eral Trade Commission or the Assistant Attor-
ney General (1) files a motion for a preliminary
injunction against consummation of such acqui-
sition pendente lite, and (2) certifies the United
States district court for the judicial district
within which the respondent resides or carries
on business, or in which the action is brought,
that it or he believes that the public interest re-
quires relief pendente lite pursuant to this sub-
section, then upon the filing of such motion and
certification, the chief judge of such district
court shall immediately notify the chief judge
of the United States court of appeals for the cir-
cuit in which such district court is located, who
shall designate a United States district judge to
whom such action shall be assigned for all pur-
poses.

(g) Civil penalty; compliance; power of court

(1) Any person, or any officer, director, or
partner thereof, who fails to comply with any
provision of this section shall be liable to the
United States for a civil penalty of not more
than $10,000 for each day during which such per-
son is in violation of this section. Such penalty
may be recovered in a civil action brought by
the United States.

(2) If any person, or any officer, director, part-
ner, agent, or employee thereof, fails substan-
tially to comply with the notification require-
ment under subsection (a) or any request for the
submission of additional information or docu-
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mentary material under subsection (e)(1) of this
section within the waiting period specified in
subsection (b)(1) and as may be extended under
subsection (e)(2), the United States district
court—

(A) may order compliance;

(B) shall extend the waiting period specified
in subsection (b)(1) and as may have been ex-
tended under subsection (e)(2) until there has
been substantial compliance, except that, in
the case of a tender offer, the court may not
extend such waiting period on the basis of a
failure, by the person whose stock is sought to
be acquired, to comply substantially with such
notification requirement or any such request;
and

(C) may grant such other equitable relief as
the court in its discretion determines nec-
essary or appropriate,

upon application of the Federal Trade Commis-
sion or the Assistant Attorney General.
(h) Disclosure exemption

Any information or documentary material
filed with the Assistant Attorney General or the
Federal Trade Commission pursuant to this sec-
tion shall be exempt from disclosure under sec-
tion 552 of title 5, and no such information or
documentary material may be made public, ex-
cept as may be relevant to any administrative
or judicial action or proceeding. Nothing in this
section is intended to prevent disclosure to ei-
ther body of Congress or to any duly authorized
committee or subcommittee of the Congress.

(i) Construction with other laws

(1) Any action taken by the Federal Trade
Commission or the Assistant Attorney General
or any failure of the Federal Trade Commission
or the Assistant Attorney General to take any
action under this section shall not bar any pro-
ceeding or any action with respect to such ac-
quisition at any time under any other section of
this Act or any other provision of law.

(2) Nothing contained in this section shall
limit the authority of the Assistant Attorney
General or the Federal Trade Commission to se-
cure at any time from any person documentary
material, oral testimony, or other information
under the Antitrust Civil Process Act [15 U.S.C.
1311 et seq.], the Federal Trade Commission Act
[156 U.S.C. 41 et seq.], or any other provision of
law.

(j) Omitted

(k) Extensions of time

If the end of any period of time provided in
this section falls on a Saturday, Sunday, or
legal public holiday (as defined in section 6103(a)
of title 5), then such period shall be extended to
the end of the next day that is not a Saturday,
Sunday, or legal public holiday.

(Oct. 15, 1914, ch. 323, §7A, as added Pub. L.
94-435, title II, §201, Sept. 30, 1976, 90 Stat. 1390;
amended Pub. L. 98-620, title IV, §402(10)(A),
Nov. 8, 1984, 98 Stat. 3358; Pub. L. 101-73, title
XII, §1214, Aug. 9, 1989, 103 Stat. 529; Pub. L.
106-102, title I, §133(c), Nov. 12, 1999, 113 Stat.
1383; Pub. L. 106-5563, §1(a)(2) [title VI, §630(a),
(¢), (d)], Dec. 21, 2000, 114 Stat. 2762, 2762A-108,
2762A-110.)
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Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in subsecs. (¢) and (d),
are defined in section 12 of this title.

This Act, referred to in subsec. (i)(1), is act Oct. 15,
1914, ch. 323, 38 Stat. 730, known as the Clayton Act,
which is classified generally to sections 12, 13, 14 to 19,
21, and 22 to 27 of this title, and sections 52 and 53 of
Title 29, Labor. For further details and complete classi-
fication of this Act to the Code, see References in Text
note set out under section 12 of this title and Tables.

The Federal Trade Commission Act, referred to in
subsec. (1)(2), is act Sept. 26, 1914, ch. 311, 38 Stat. 717,
which is classified generally to subchapter I (§41 et
seq.) of chapter 2 of this title. For complete classifica-
tion of this Act to the Code, see section 58 of this title
and Tables.

The Antitrust Civil Process Act, referred to in sub-
sec. (1)(2), is Pub. L. 87-664, Sept. 19, 1962, 76 Stat. 548,
which is classified principally to chapter 34 (§1311 et
seq.) of this title. For complete classification of this
Act to the Code, see Short Title note set out under sec-
tion 1311 of this title and Tables.

CODIFICATION

December 21, 2000, referred to in subsec. (e)(1)(B), was
in the original ‘‘the date of the enactment of this Act”
which was translated as meaning the date of enactment
of Pub. L. 106-553, which enacted subsec. (e)(1)(B), to re-
flect the probable intent of Congress.

Subsection (j), which required the Federal Trade
Commission, with the concurrence of the Assistant At-
torney General, to report annually to Congress on the
operation of this section, terminated, effective May 15,
2000, pursuant to section 3003 of Pub. L. 104-66, as
amended, set out as a note under section 1113 of Title
31, Money and Finance. See, also, page 172 of House
Document No. 103-7.

AMENDMENTS

2000—Subsec. (a). Pub. L. 106-553, §1(a)(2) [title VI,
§630(a)], amended subsec. (a) generally, reenacting in-
troductory provisions, par. (1), and concluding provi-
sions without change, adding par. (2), and striking out
former pars. (2) and (3) which read as follows:

‘“(2)(A) any voting securities or assets of a person en-
gaged in manufacturing which has annual net sales or
total assets of $10,000,000 or more are being acquired by
any person which has total assets or annual net sales
of $100,000,000 or more;

‘(B) any voting securities or assets of a person not
engaged in manufacturing which has total assets of
$10,000,000 or more are being acquired by any person
which has total assets or annual net sales of $100,000,000
or more; or

‘“(C) any voting securities or assets of a person with
annual net sales or total assets of $100,000,000 or more
are being acquired by any person with total assets or
annual net sales of $10,000,000 or more; and

“(3) as a result of such acquisition, the acquiring per-
son would hold—

‘“(A) 15 per centum or more of the voting securities
or assets of the acquired person, or

‘“(B) an aggregate total amount of the voting secu-
rities and assets of the acquired person in excess of
$15,000,000.”

Subsec. (e)(1). Pub. L. 106-553, §l(a)(2) [title VI,
§630(c)], designated existing provisions as subpar. (A)
and added subpar. (B).

Subsec. (e)(2). Pub. L. 106-553, §l(a)(2) [title VI,
§630(d)(1)], substituted “30 days’’ for 20 days’’.

Subsec. (k). Pub. L. 106-553, §l(a)(2) [title VI,
§630(d)(2)], added subsec. (k).

1999—Subsec. (c)(7). Pub. L. 106-102, §133(c)(1), in-
serted before semicolon at end ‘¢, except that a portion
of a transaction is not exempt under this paragraph if
such portion of the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require agency ap-
proval under section 1842 of title 12".
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Subsec. (¢)(8). Pub. L. 106-102, §133(c)(2), inserted be-
fore semicolon at end ¢, except that a portion of a
transaction is not exempt under this paragraph if such
portion of the transaction (A) is subject to section
1843(k) of title 12; and (B) does not require agency ap-
proval under section 1843 of title 12",

1989—Subsec. (¢)(7). Pub. L. 101-73, §1214(1), inserted
reference to section 1467a(e) of title 12.

Subsec. (¢)(8). Pub. L. 101-73, §1214(2), struck out ref-
erence to section 1726 or 1730a(e) of title 12.

1984—Subsec. (£)(2). Pub. L. 98-620 struck out designa-
tion ‘““(A)”’ before ‘‘upon the filing’’, and struck out sub-
par. (B) which had provided that if the Federal Trade
Commission or the Assistant Attorney General cer-
tified that he or it believed that the public interest re-
quired relief pendente lite pursuant to this subsection,
the motion for a preliminary injunction had to be set
down for hearing by the district judge so designated at
the earliest practicable time, would take precedence
over all matters except older matters of the same char-
acter and trials pursuant to section 3161 of title 18, and
had to be in every way expedited.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2000 AMENDMENT

Pub. L. 106-553, §1(a)(2) [title VI, §630(e)], Dec. 21,
2000, 114 Stat. 2762, 2762A-111, provided that: ‘“This sec-
tion [amending this section and provisions set out as a
note under this section] and the amendments made by
this section shall take effect on the 1st day of the 1st
month that begins more than 30 days after the date of
the enactment of this Act [Dec. 21, 2000].”’

EFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-102 effective 120 days after
Nov. 12, 1999, see section 161 of Pub. L. 106-102, set out
as a note under section 24 of Title 12, Banks and Bank-
ing.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

EFFECTIVE DATE

Pub. L. 94-435, title II, §202, Sept. 30, 1976, 90 Stat.
1394, provided that: ‘“‘The amendment made by section
201 of this Act [enacting this section] shall take effect
150 days after the date of enactment of this Act [Sept.
30, 1976], except that subsection (d) of section 7A of the
Clayton Act [subsec. (d) of this section] (as added by
section 201 of this Act) shall take effect on the date of
enactment of this Act.”

DEPARTMENT OF DEFENSE NOTIFICATION OF CERTAIN
TRANSACTIONS

Pub. L. 118-31, div. A, title VIII, §857, Dec. 22, 2023, 137
Stat. 346, provided that: ‘“The parties to a proposed
merger or acquisition that will require a review by the
Department of Defense who are required to file the no-
tification and provide supplementary information to
the Department of Justice or the Federal Trade Com-
mission under section 7TA of the Clayton Act (15 U.S.C.
18a) shall concurrently provide such information to the
Department of Defense during the waiting period under
section 7TA of the Clayton Act (15 U.S.C. 18a).”’

ASSESSMENT AND COLLECTION OF FILING FEES

Pub. L. 101-162, title VI, §605, Nov. 21, 1989, 103 Stat.
1031, as amended by Pub. L. 101-302, title II, May 25,
1990, 104 Stat. 217; Pub. L. 102-395, title I, Oct. 6, 1992,
106 Stat. 1847; Pub. L. 103-317, title I, Aug. 26, 1994, 108
Stat. 1739; Pub. L. 106-553, §1(a)(2) [title VI, §630(b)],
Dec. 21, 2000, 114 Stat. 2762, 2762A-109; Pub. L. 117-328,
div. GG, title I, §101, Dec. 29, 2022, 136 Stat. 5967, pro-
vided that:
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‘“(a) Five working days after enactment of this Act
[Nov. 21, 1989] and thereafter, the Federal Trade Com-
mission shall assess and collect filing fees established
in subsection (b) which shall be paid by persons acquir-
ing voting securities or assets who are required to file
premerger notifications by the [sic] section TA of the
Clayton Act (15 U.S.C. 18a) and the regulations promul-
gated thereunder. For purposes of said Act, no notifica-
tion shall be considered filed until payment of the fee
required by this section. Fees collected pursuant to
this section shall be divided evenly between and cred-
ited to the appropriations, Federal Trade Commission,
‘Salaries and Expenses’ and Department of Justice,
‘Salaries and Expenses, Antitrust Division’: Provided,
That fees in excess of $40,000,000 in fiscal year 1990 shall
be deposited to the credit of the Treasury of the United
States: Provided further, That fees made available to
the Federal Trade Commission and the Antitrust Divi-
sion herein shall remain available until expended.

‘“(b) The filing fees referred to in subsection (a) are—

(1) $30,000 if the aggregate total amount deter-
mined under section TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is less than $161,500,000 (as adjusted
and published for each fiscal year beginning after
September 30, 2023, in the same manner as provided in
section 8(a)(5) of the Clayton Act (15 U.S.C. 19(a)(5))
to reflect the percentage change in the gross national
product for such fiscal year compared to the gross na-
tional product for the year ending September 30,
2022);

‘(2) $100,000 if the aggregate total amount deter-
mined under section TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $161,500,000 (as so ad-
justed and published) but is less than $500,000,000 (as
so adjusted and published);

“(3) $250,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $500,000,000 (as so ad-
justed and published) but is less than $1,000,000,000 (as
so adjusted and published);

‘“(4) $400,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $1,000,000,000 (as so
adjusted and published) but is less than $2,000,000,000
(as so adjusted and published);

‘(b) $800,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $2,000,000,000 (as so
adjusted and published) but is less than $5,000,000,000
(as so adjusted and published); and

‘“(6) $2,250,000 if the aggregate total amount deter-
mined under section 7TA(a)(2) of the Clayton Act (15
U.S.C. 18a(a)(2)) is not less than $5,000,000,000 (as so
adjusted and published).

‘“(c)(1) For each fiscal year commencing after Sep-
tember 30, 2023, the filing fees in this section shall be
increased by an amount equal to the percentage in-
crease, if any, in the Consumer Price Index, as deter-
mined by the Department of Labor or its successor, for
the year then ended over the level so established for
the year ending September 30, 2022.

‘“(2) As soon as practicable, but not later than Janu-
ary 31 of each year, the Federal Trade Commission
shall publish the adjusted amounts required by para-
graph (1).

“(3) The Federal Trade Commission shall not adjust
amounts required by paragraph (1) if the percentage in-
crease described in paragraph (1) is less than 1 percent.

‘“(4) An amount adjusted under this section shall be
rounded to the nearest multiple of $5,000.”

[Another section 101 of div. GG of Pub. L. 117-328 is
set out as a note under section 1 of this title.]

§ 18b. Mergers involving foreign government sub-
sidies
(a) Definition

In this section, the term ‘‘foreign entity of
concern’’ has the meaning given the term in sec-
tion 18741 of title 42.
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(b) Accounting for foreign government subsidies

A person required to file a notification under
section 18a of this title that received a subsidy
from a foreign entity of concern shall include in
such notification content regarding such sub-
sidy.

(c) Authority of antitrust regulators

The Federal Trade Commission, with the con-
currence of the Assistant Attorney General in
charge of the Antitrust Division of the Depart-
ment of Justice, and in consultation with the
Chairperson of the Committee on Foreign In-
vestment in the United States, the Secretary of
Commerce, the Chair of the United States Inter-
national Trade Commission, the United States
Trade Representative, and the heads of other ap-
propriate agencies, and by rule in accordance
with section 553 of title 5, shall require that the
notification required under subsection (b) be in
such form and contain such documentary mate-
rial and information relevant to a proposed ac-
quisition as is necessary and appropriate to en-
able the Federal Trade Commission and the As-
sistant Attorney General in charge of the Anti-
trust Division of the Department of Justice to
determine whether such acquisition may, if con-
summated, violate the antitrust laws.

(d) Effective date

Subsection (b) shall take effect on the date on
which the rule described in subsection (c) takes
effect.

(Pub. L. 117-328, div. GG, title II, §202, Dec. 29,
2022, 136 Stat. 5970.)

Statutory Notes and Related Subsidiaries
FINDINGS AND PURPOSE

Pub. L. 117-328, div. GG, title II, §201, Dec. 29, 2022, 136
Stat. 5969, provided that:
‘‘(a) FINDINGS.—Congress finds the following:

‘(1) Foreign subsidies, which can take the form of
direct subsidies, grants, loans (including below-mar-
ket loans), loan guarantees, tax concessions, pref-
erential government procurement policies, or govern-
ment ownership or control, can distort the competi-
tive process by enabling the subsidized firm to submit
a bid higher than other firms in the market, or other-
wise change the incentives of the firm in ways that
undermine competition following an acquisition.

‘(2) Foreign subsidies are particularly problematic
when granted by countries or entities that constitute
a strategic or economic threat to United States inter-
ests.

‘“(3) The Made in China 2025 plan, states that the
Chinese Communist Party will ‘support enterprises to
carry out mergers and acquisitions (M&A), equity in-
vestment, and venture capital overseas’.

‘“(4) The 2020 report to Congress from the bipartisan
U.S.-China Economic and Security Review Commis-
sion concluded that the Chinese Government sub-
sidizes companies with a goal of their expanding into
the United States and other countries, finding that
‘[t]his process assists Chinese national champions in
surpassing and supplanting global market leaders’.
The report warns that the risk is particularly acute
when it comes to emerging technologies, where China
seeks to ‘surpass and displace the United States alto-
gether [and that] [flailure to appreciate the gravity
of this challenge and defend U.S. competitiveness
would be dire . . . [and] risks setting back U.S. eco-
nomic and technological progress for decades’.

‘(5) In remarks before the Hudson Institute on De-
cember 8, 2020, FTC Commissioner Noah Phillips stat-
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ed, ‘[Olne area where antitrust needs to reckon with
the strategic interests of other nations is when we
scrutinize mergers or conduct involving state-owned
entities . . . companies that are controlled, to vary-
ing degrees, by the state . . . [and] often are a gov-
ernment tool for implementing industrial policies or
to protect national security’.

‘“(b) PURPOSE.—The purpose of this section [probably
means ‘‘this title”, enacting this section and this note]
is to require parties providing pre-merger notifications
to include in the notification required under section 7A
of the Clayton Act (15 U.S.C. 18a) information con-
cerning subsidies they receive from countries or enti-
ties that are strategic or economic threats to the
United States.”

§19. Interlocking directorates and officers

(a)(1) No person shall, at the same time, serve
as a director or officer in any two corporations
(other than banks, banking associations, and
trust companies) that are—

(A) engaged in whole or in part in commerce;
and

(B) by virtue of their business and location
of operation, competitors, so that the elimi-
nation of competition by agreement between
them would constitute a violation of any of
the antitrust laws;

if each of the corporations has capital, surplus,
and undivided profits aggregating more than
$10,000,000 as adjusted pursuant to paragraph (5)
of this subsection.

(2) Notwithstanding the provisions of para-
graph (1), simultaneous service as a director or
officer in any two corporations shall not be pro-
hibited by this section if—

(A) the competitive sales of either corpora-
tion are less than $1,000,000, as adjusted pursu-
ant to paragraph (5) of this subsection;

(B) the competitive sales of either corpora-
tion are less than 2 per centum of that cor-
poration’s total sales; or

(C) the competitive sales of each corporation
are less than 4 per centum of that corpora-
tion’s total sales.

For purposes of this paragraph, ‘‘competitive
sales’” means the gross revenues for all products
and services sold by one corporation in competi-
tion with the other, determined on the basis of
annual gross revenues for such products and
services in that corporation’s last completed fis-
cal year. For the purposes of this paragraph,
“total sales’” means the gross revenues for all
products and services sold by one corporation
over that corporation’s last completed fiscal
year.

(3) The eligibility of a director or officer under
the provisions of paragraph (1) shall be deter-
mined by the capital, surplus and undivided
profits, exclusive of dividends declared but not
paid to stockholders, of each corporation at the
end of that corporation’s last completed fiscal
year.

(4) For purposes of this section, the term ‘‘offi-
cer’” means an officer elected or chosen by the
Board of Directors.

(5) For each fiscal year commencing after Sep-
tember 30, 1990, the $10,000,000 and $1,000,000
thresholds in this subsection shall be increased
(or decreased) as of October 1 each year by an
amount equal to the percentage increase (or de-



Page 35

crease) in the gross national product, as deter-
mined by the Department of Commerce or its
successor, for the year then ended over the level
so established for the year ending September 30,
1989. As soon as practicable, but not later than
January 31 of each year, the Federal Trade Com-
mission shall publish the adjusted amounts re-
quired by this paragraph.

(b) When any person elected or chosen as a di-
rector or officer of any corporation subject to
the provisions hereof is eligible at the time of
his election or selection to act for such corpora-
tion in such capacity, his eligibility to act in
such capacity shall not be affected by any of the
provisions hereof by reason of any change in the
capital, surplus and undivided profits, or affairs
of such corporation from whatever cause, until
the expiration of one year from the date on
which the event causing ineligibility occurred.

(Oct. 15, 1914, ch. 323, §8, 38 Stat. 732; May 15,
1916, ch. 120, 39 Stat. 121; May 26, 1920, ch. 206, 41
Stat. 626; Mar. 9, 1928, ch. 165, 45 Stat. 2563; Mar.
2, 1929, ch. 581, 45 Stat. 15636; Aug. 23, 1935, ch. 614,
§329, 49 Stat. 717; Pub. L. 101-588, §2, Nov. 16,
1990, 104 Stat. 2879; Pub. L. 103-203, §1, Dec. 17,
1993, 107 Stat. 2368.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (a)(1)(B), are
defined in section 12 of this title.

AMENDMENTS

1993—Subsec. (a)(5). Pub. L. 103-203 substituted ‘‘Jan-
uary 31"’ for ‘““‘October 30°.

1990—Pub. L. 101-588 amended section generally, com-
pletely revising it in form by substituting text divided
into a subsec. (a) consisting of five numbered para-
graphs and a subsec. (b) consisting of a single unnum-
bered paragraph for former provisions which had con-
sisted of a series of five undesignated paragraphs, and
in substance by increasing the jurisdictional threshold
for application of the section to corporations from
$1,000,000 in net worth to $10,000,000 in net worth, cre-
ating three ‘‘de minimis’ exceptions to applications of
the section in cases of insignificant competitive over-
laps, and expanding the section to cover officers elected
or chosen by the Board of Directors.

1935—Act Aug. 23, 1935, amended section generally.

1929—Act Mar. 2, 1929, amended second par.

1928—Act Mar. 9, 1928, amended second par.

§19a. Repealed. Aug. 23, 1935, ch. 614, §329, 49
Stat. 717

Section, act Oct. 15, 1914, ch. 323, §8a, as added June
16, 1933, ch. 89, §33, 48 Stat. 194, related to interlocking
corporations or partnerships making loans on securi-
ties.

§20. Repealed. Pub. L. 101-588, §3, Nov. 16, 1990,
104 Stat. 2880

Section, act Oct. 15, 1914, ch. 323, §10, 38 Stat. 734, re-
lated to a $50,000 yearly, aggregate limitation on pur-
chases and contracts between a common carrier and
any entity with whom such carrier has any form of
interlocking directorate, etc., required filing with ICC
of a full statement of transactions excluded from such
limitation, and set forth fines and penalties for viola-
tion of such limitation.
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§ 21. Enforcement provisions

(a) Commission, Board, or Secretary authorized
to enforce compliance

Authority to enforce compliance with sections
13, 14, 18, and 19 of this title by the persons re-
spectively subject thereto is vested in the Sur-
face Transportation Board where applicable to
common carriers subject to jurisdiction under
subtitle IV of title 49; in the Federal Commu-
nications Commission where applicable to com-
mon carriers engaged in wire or radio commu-
nication or radio transmission of energy; in the
Secretary of Transportation where applicable to
air carriers and foreign air carriers subject to
part A of subtitle VII of title 49; in the Board of
Governors of the Federal Reserve System where
applicable to banks, banking associations, and
trust companies; and in the Federal Trade Com-
mission where applicable to all other character
of commerce to be exercised as follows:

(b) Issuance of complaints for violations; hear-
ing; intervention; filing of testimony; report;
cease and desist orders; reopening and alter-
ation of reports or orders

Whenever the Commission, Board, or Sec-
retary vested with jurisdiction thereof shall
have reason to believe that any person is vio-
lating or has violated any of the provisions of
sections 13, 14, 18, and 19 of this title, it shall
issue and serve upon such person and the Attor-
ney General a complaint stating its charges in
that respect, and containing a notice of a hear-
ing upon a day and at a place therein fixed at
least thirty days after the service of said com-
plaint. The person so complained of shall have
the right to appear at the place and time so
fixed and show cause why an order should not be
entered by the Commission, Board, or Secretary
requiring such person to cease and desist from
the violation of the law so charged in said com-
plaint. The Attorney General shall have the
right to intervene and appear in said proceeding
and any person may make application, and upon
good cause shown may be allowed by the Com-
mission, Board, or Secretary, to intervene and
appear in said proceeding by counsel or in per-
son. The testimony in any such proceeding shall
be reduced to writing and filed in the office of
the Commission, Board, or Secretary. If upon
such hearing the Commission, Board, or Sec-
retary, as the case may be, shall be of the opin-
ion that any of the provisions of said sections
have been or are being violated, it shall make a
report in writing, in which it shall state its find-
ings as to the facts, and shall issue and cause to
be served on such person an order requiring such
person to cease and desist from such violations,
and divest itself of the stock, or other share cap-
ital, or assets, held or rid itself of the directors
chosen contrary to the provisions of sections 18
and 19 of this title, if any there be, in the man-
ner and within the time fixed by said order.
Until the expiration of the time allowed for fil-
ing a petition for review, if no such petition has
been duly filed within such time, or, if a petition
for review has been filed within such time then
until the record in the proceeding has been filed
in a court of appeals of the United States, as
hereinafter provided, the Commission, Board, or



§21

Secretary may at any time, upon such notice
and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any re-
port or any order made or issued by it under this
section. After the expiration of the time allowed
for filing a petition for review, if no such peti-
tion has been duly filed within such time, the
Commission, Board, or Secretary may at any
time, after notice and opportunity for hearing,
reopen and alter, modify, or set aside, in whole
or in part, any report or order made or issued by
it under this section, whenever in the opinion of
the Commission, Board, or Secretary conditions
of fact or of law have so changed as to require
such action or if the public interest shall so re-
quire: Provided, however, That the said person
may, within sixty days after service upon him or
it of said report or order entered after such a re-
opening, obtain a review thereof in the appro-
priate court of appeals of the United States, in
the manner provided in subsection (c) of this
section.

(c¢) Review of orders; jurisdiction; filing of peti-
tion and record of proceeding; conclusive-
ness of findings; additional evidence; modi-
fication of findings; finality of judgment and
decree

Any person required by such order of the com-
mission, board, or Secretary to cease and desist
from any such violation may obtain a review of
such order in the court of appeals of the United
States for any circuit within which such viola-
tion occurred or within which such person re-
sides or carries on business, by filing in the
court, within sixty days after the date of the
service of such order, a written petition praying
that the order of the commission, board, or Sec-
retary be set aside. A copy of such petition shall
be forthwith transmitted by the clerk of the
court to the commission, board, or Secretary,
and thereupon the commission, board, or Sec-
retary shall file in the court the record in the
proceeding, as provided in section 2112 of title
28. Upon such filing of the petition the court
shall have jurisdiction of the proceeding and of
the question determined therein concurrently
with the commission, board, or Secretary until
the filing of the record, and shall have power to
make and enter a decree affirming, modifying,
or setting aside the order of the commission,
board, or Secretary, and enforcing the same to
the extent that such order is affirmed, and to
issue such writs as are ancillary to its jurisdic-
tion or are necessary in its judgment to prevent
injury to the public or to competitors pendente
lite. The findings of the commission, board, or
Secretary as to the facts, if supported by sub-
stantial evidence, shall be conclusive. To the ex-
tent that the order of the commission, board, or
Secretary is affirmed, the court shall issue its
own order commanding obedience to the terms
of such order of the commission, board, or Sec-
retary. If either party shall apply to the court
for leave to adduce additional evidence, and
shall show to the satisfaction of the court that
such additional evidence is material and that
there were reasonable grounds for the failure to
adduce such evidence in the proceeding before
the commission, board, or Secretary, the court
may order such additional evidence to be taken
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before the commission, board, or Secretary, and
to be adduced upon the hearing in such manner
and upon such terms and conditions as to the
court may seem proper. The commission, board,
or Secretary may modify its findings as to the
facts, or make new findings, by reason of the ad-
ditional evidence so taken, and shall file such
modified or new findings, which if supported by
substantial evidence, shall be conclusive, and its
recommendation, if any, for the modification or
setting aside of its original order, with the re-
turn of such additional evidence. The judgment
and decree of the court shall be final, except
that the same shall be subject to review by the
Supreme Court upon certiorari, as provided in
section 1254 of title 28.

(d) Exclusive jurisdiction of Court of Appeals

Upon the filing of the record with its jurisdic-
tion of the court of appeals to affirm, enforce,
modify, or set aside orders of the commission,
board, or Secretary shall be exclusive.

(e) Liability under antitrust laws

No order of the commission, board, or Sec-
retary or judgment of the court to enforce the
same shall in anywise relieve or absolve any per-
son from any liability under the antitrust laws.

(f) Service of complaints, orders and other proc-
esses

Complaints, orders, and other processes of the
commission, board, or Secretary under this sec-
tion may be served by anyone duly authorized
by the commission, board, or Secretary, either
(1) by delivering a copy thereof to the person to
be served, or to a member of the partnership to
be served, or to the president, secretary, or
other executive officer or a director of the cor-
poration to be served; or (2) by leaving a copy
thereof at the residence or the principal office or
place of business of such person; or (3) by mail-
ing by registered or certified mail a copy thereof
addressed to such person at his or its residence
or principal office or place of business. The
verified return by the person so serving said
complaint, order, or other process setting forth
the manner of said service shall be proof of the
same, and the return post office receipt for said
complaint, order, or other process mailed by
registered or certified mail as aforesaid shall be
proof of the service of the same.

(g) Finality of orders generally

Any order issued under subsection (b) shall be-
come final—

(1) upon the expiration of the time allowed
for filing a petition for review, if no such peti-
tion has been duly filed within such time; but
the commission, board, or Secretary may
thereafter modify or set aside its order to the
extent provided in the last sentence of sub-
section (b); or

(2) upon the expiration of the time allowed
for filing a petition for certiorari, if the order
of the commission, board, or Secretary has
been affirmed, or the petition for review has
been dismissed by the court of appeals, and no
petition for certiorari has been duly filed; or

(3) upon the denial of a petition for certio-
rari, if the order of the commission, board, or
Secretary has been affirmed or the petition for
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review has been dismissed by the court of ap-
peals; or
(4) upon the expiration of thirty days from
the date of issuance of the mandate of the Su-
preme Court, if such Court directs that the
order of the commission, board, or Secretary
be affirmed or the petition for review be dis-
missed.
(h) Finality of orders modified by Supreme Court

If the Supreme Court directs that the order of
the commission, board, or Secretary be modified
or set aside, the order of the commission, board,
or Secretary rendered in accordance with the
mandate of the Supreme Court shall become
final upon the expiration of thirty days from the
time it was rendered, unless within such thirty
days either party has instituted proceedings to
have such order corrected to accord with the
mandate, in which event the order of the com-
mission, board, or Secretary shall become final
when so corrected.

(i) Finality of orders modified by Court of Ap-
peals

If the order of the commission, board, or Sec-
retary is modified or set aside by the court of
appeals, and if (1) the time allowed for filing a
petition for certiorari has expired and no such
petition has been duly filed, or (2) the petition
for certiorari has been denied, or (3) the decision
of the court has been affirmed by the Supreme
Court then the order of the commission, board,
or Secretary rendered in accordance with the
mandate of the court of appeals shall become
final on the expiration of thirty days from the
time such order of the commission, board, or
Secretary was rendered, unless within such thir-
ty days either party has instituted proceedings
to have such order corrected so that it will ac-
cord with the mandate, in which event the order
of the commission, board, or Secretary shall be-
come final when so corrected.

(j) Finality of orders issued on rehearing ordered
by Court of Appeals or Supreme Court

If the Supreme Court orders a rehearing; or if
the case is remanded by the court of appeals to
the commission, board, or Secretary for a re-
hearing, and if (1) the time allowed for filing a
petition for certiorari has expired, and no such
petition has been duly filed, or (2) the petition
for certiorari has been denied, or (3) the decision
of the court has been affirmed by the Supreme
Court, then the order of the commission, board,
or Secretary rendered upon such rehearing shall
become final in the same manner as though no
prior order of the commission, board, or Sec-
retary had been rendered.

(k) “Mandate” defined

As used in this section the term ‘‘mandate’’, in
case a mandate has been recalled prior to the ex-
piration of thirty days from the date of issuance
thereof, means the final mandate.

(1) Penalties

Any person who violates any order issued by
the commission, board, or Secretary under sub-
section (b) after such order has become final,
and while such order is in effect, shall forfeit
and pay to the United States a civil penalty of
not more than $5,000 for each violation, which
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shall accrue to the United States and may be re-
covered in a civil action brought by the United
States. Each separate violation of any such
order shall be a separate offense, except that in
the case of a violation through continuing fail-
ure or neglect to obey a final order of the com-
mission, board, or Secretary each day of con-
tinuance of such failure or neglect shall be
deemed a separate offense.

(Oct. 15, 1914, ch. 323, §11, 38 Stat. 734; June 19,
1934, ch. 652, title VII, §702(d), formerly title VI,
§602(d), 48 Stat. 1102; renumbered Pub. L. 98-549,
§6(a), Oct. 30, 1984, 98 Stat. 2804; Aug. 23, 1935, ch.
614, §203(a), 49 Stat. 704; June 23, 1938, ch. 601,
§1107(g), 52 Stat. 1028; June 25, 1948, ch. 646,
§32(a), 62 Stat. 991; May 24, 1949, ch. 139, §127, 63
Stat. 107; Dec. 29, 1950, ch. 1184, 64 Stat. 1125;
Pub. L. 85-726, title XIV, §1401(b), Aug. 23, 1958,
72 Stat. 806; Pub. L. 85-791, §4, Aug. 28, 1958, 72
Stat. 943; Pub. L. 86-107, §1, July 23, 1959, 73 Stat.
243; Pub. L. 98-443, §9(m), Oct. 4, 1984, 98 Stat.
1708; Pub. L. 98-620, title IV, §402(10)(B), Nov. 8,
1984, 98 Stat. 3358, Pub. L. 104-88, title III,
§318(2), Dec. 29, 1995, 109 Stat. 949.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in subsec. (e), are de-
fined in section 12 of this title.

CODIFICATION

In subsec. (a), ‘‘part A of subtitle VII of title 49’ sub-
stituted for ‘‘the Federal Aviation Act of 1958 [49 App.
U.S.C. 1301 et seq.]” on authority of Pub. L. 103-272,
§6(b), July 5, 1994, 108 Stat. 1378, the first section of
which enacted subtitles II, III, and V to X of Title 49.

AMENDMENTS

1995—Subsec. (a). Pub. L. 104-88 substituted ‘‘Surface
Transportation Board where applicable to common car-
riers subject to jurisdiction under subtitle IV of title
49> for ‘‘Interstate Commerce Commission where appli-
cable to common carriers subject to the Interstate
Commerce Act, as amended”’.

1984—Subsec. (a). Pub. L. 98-443, §9(m)(1), substituted
‘‘Secretary of Transportation where applicable to air
carriers and foreign air carriers subject to the Federal
Aviation Act of 1958 for ‘‘Civil Aeronautics Board
where applicable to air carriers and foreign air carriers
subject to the Civil Aeronautics Act of 1938".

Subsec. (b). Pub. L. 98-443, §9(m)(2), substituted
‘““Commission, Board, or Secretary’’ for ‘‘Commission or
Board” wherever appearing.

Subsecs. (¢), (d). Pub. L. 98-443, §9(m)(3), substituted
‘‘commission, board, or Secretary’’ for ‘‘commission or
board’ wherever appearing.

Subsec. (e). Pub. L. 98-620 struck out provision that
such proceedings in the court of appeals had to be given
precedence over other cases pending therein, and had to
be in every way expedited.

Pub. L. 98-443, §9(m)(3), substituted ‘‘commission,
board, or Secretary’ for ‘‘commission or board’’.

Subsecs. (f) to (j), (). Pub. L. 98-443, §9(m)(3), sub-
stituted ‘‘commission, board, or Secretary’ for ‘‘com-
mission or board’’ wherever appearing.

1959—Pub. L. 86-107 amended section generally, and
among other changes, authorized the Commission or
Board, upon notice and opportunity for hearing, in
cases where a petition for review has not been filed
within the time allowed, to reopen and alter, modify, or
set aside, in whole or in part, any report or order,
whenever conditions of fact or law have so changed as
to require such action or if the public interest so re-
quires, and added subsecs. (g) to (k), providing for final-
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ity of orders, and subsec. (I), prescribing the civil pen-
alty for violation of orders.

1958—Pub. L. 85-791, §4(a), struck out ‘‘a transcript
of”” after ““Until” in last sentence of second par.

Pub. L. 85-791, §4(b), substituted in first sentence of
third par., “file the record in the proceeding, as pro-
vided in section 2112 of title 28 for ‘‘certify and file
with its application a transcript of the entire record in
the proceeding, including all the testimony taken and
the report and order of the Commission or Board”’, and
in second sentence of third par., struck out ‘‘and tran-
script’” after ‘‘application’, inserted ‘‘concurrently
with the Commission or Board until the filing of the
record”, and struck out ‘‘upon the pleadings, testi-
mony, and proceedings set forth in such transcript”
after ‘“‘make and enter”.

Pub. L. 85-791, §4(c), substituted in second sentence of
fourth par., ‘‘transmitted by the clerk of the court to”
for ‘‘served upon’ and ‘‘shall file in the court the
record in the proceeding, as provided in section 2112 of
title 28 for ‘‘forthwith shall certify and file in the
court a transcript of the record in the proceeding, as
hereinbefore provided’’, and in third sentence of fourth
paragraph substituted ‘‘such petition’ for ‘‘the tran-
script’” and inserted ‘‘determined as provided in section
1009(e) of title 5,”.

Pub. L. 85-791, §4(d), substituted in fifth par., ‘“Upon
the filing of the record with it the” for ‘“The”’.

1950—Act Dec. 29, 1950, amended section generally to
allow the Attorney General to intervene and appear in
any proceeding brought by any Commission or Board to
enforce sections 13, 14, 18, and 19 of this title, but the
amendment in nowise affects the jurisdiction of the De-
partment of Justice to enforce these sections in the
courts.

1938—Act June 23, 1938, inserted ‘‘in the Civil Aero-
nautics Authority where applicable to air carriers and
foreign air carriers subject to the Civil Aeronautics Act
of 1938”’, and ‘‘authority” after ‘‘commission’ wherever
appearing.

1935—Act Aug. 23, 1935, changed the name of Federal
Reserve Board to Board of Governors of the Federal Re-
serve System.

1934—Act June 19, 1934, amended first par.

Statutory Notes and Related Subsidiaries
CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, as amended by act
May 24, 1949, substituted ‘‘court of appeals’ for ‘‘circuit
court of appeals”.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 1301 of Title 49, Transpor-
tation.

EFFECTIVE DATE OF 1984 AMENDMENTS

Amendment by Pub. L. 98-620 not applicable to cases
pending on Nov. 8, 1984, see section 403 of Pub. L. 98-620,
set out as an Effective Date note under section 1657 of
Title 28, Judiciary and Judicial Procedure.

Amendment by Pub. L. 98-443 effective Jan. 1, 1985,
see section 9(v) of Pub. L. 98-443, set out as a note under
section 5314 of Title 5, Government Organization and
Employees.

EFFECTIVE DATE OF 1959 AMENDMENT

Section 2 of Pub. L. 86-107 provided that: ‘“The
amendments made by section 1 [amending this section]
shall have no application to any proceeding initiated
before the date of enactment of this Act [July 23, 1959]
under the third or fourth paragraph of section 11 of the
Act entitled ‘An Act to supplement existing laws
against unlawful restraints and monopolies, and for
other purposes’, approved October 15, 1914 (38 Stat. 734,
as amended; 15 U.S.C. 21) [this section]. Each such pro-
ceeding shall be governed by the provisions of such sec-
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tion as they existed on the day preceding the date of
enactment of this Act.”

Executive Documents
TRANSFER OF FUNCTIONS

For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May
24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§21a. Actions and proceedings pending prior to
June 19, 1936; additional and continuing vio-
lations

Nothing herein contained shall affect rights of
action arising, or litigation pending, or orders of
the Federal Trade Commission issued and in ef-
fect or pending on review, based on section 13 of
this title, prior to June 19, 1936: Provided, That
where, prior to June 19, 1936, the Federal Trade
Commission has issued an order requiring any
person to cease and desist from a violation of
section 13 of this title, and such order is pending
on review or is in effect, either as issued or as
affirmed or modified by a court of competent ju-
risdiction, and the Commission shall have rea-
son to believe that such person has committed,
used or carried on, since June 19, 1936, or is com-
mitting, using or carrying on, any act, practice
or method in violation of any of the provisions
of said section 13 of this title, it may reopen
such original proceedings and may issue and
serve upon such person its complaint, supple-
mentary to the original complaint, stating its
charges in that respect. Thereupon the same
proceedings shall be had upon such supple-
mentary complaint as provided in section 21 of
this title. If upon such hearing the Commission
shall be of the opinion that any act, practice, or
method charged in said supplementary com-
plaint has been committed, used, or carried on
since June 19, 1936, or is being committed, used
or carried on, in violation of said section 13 of
this title, it shall make a report in writing in
which it shall state its findings as to the facts
and shall issue and serve upon such person its
order modifying or amending its original order
to include any additional violations of law so
found. Thereafter the provisions of section 21 of
this title, as to review and enforcement of or-
ders of the Commission shall in all things apply
to such modified or amended order. If upon re-
view as provided in said section 21 of this title
the court shall set aside such modified or
amended order, the original order shall not be
affected thereby, but it shall be and remain in
force and effect as fully and to the same extent
as if such supplementary proceedings had not
been taken.

(June 19, 1936, ch. 592, §2, 49 Stat. 1527.)

Editorial Notes
REFERENCES IN TEXT

Nothing herein contained, referred to in text, prob-
ably means nothing contained in act June 19, 1936, ch.
592, 49 Stat. 1526, popularly known as the Robinson-Pat-
man Antidiscrimination Act and also as the Robinson-
Patman Price Discrimination Act, which enacted sec-
tions 13a, 13b, and 21a of this title and amended section
13 of this title. For complete classification of this Act
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to the Code, see Short Title note set out under section
13 of this title and Tables.

Executive Documents
TRANSFER OF FUNCTIONS
For transfer of functions of Federal Trade Commis-
sion, with certain exceptions, to Chairman of such
Commission, see Reorg. Plan No. 8 of 1950, §1, eff. May

24, 1950, 15 F.R. 3175, 64 Stat. 1264, set out under section
41 of this title.

§ 22, District in which to sue corporation

Any suit, action, or proceeding under the anti-
trust laws against a corporation may be brought
not only in the judicial district whereof it is an
inhabitant, but also in any district wherein it
may be found or transacts business; and all proc-
ess in such cases may be served in the district of
which it is an inhabitant, or wherever it may be
found.

(Oct. 15, 1914, ch. 323, §12, 38 Stat. 736.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

§23. Suits by United States; subpoenas for wit-
nesses

In any suit, action, or proceeding brought by
or on behalf of the United States subpoenas for
witnesses who are required to attend a court of
the United States in any judicial district in any
case, civil or criminal, arising under the anti-
trust laws may run into any other district: Pro-
vided, That in civil cases no writ of subpoena
shall issue for witnesses living out of the dis-
trict in which the court is held at a greater dis-
tance than one hundred miles from the place of
holding the same without the permission of the
trial court being first had upon proper applica-
tion and cause shown.

(Oct. 15, 1914, ch. 323, §13, 38 Stat. 736.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

§24. Liability of directors and agents of corpora-
tion

Whenever a corporation shall violate any of
the penal provisions of the antitrust laws, such
violation shall be deemed to be also that of the
individual directors, officers, or agents of such
corporation who shall have authorized, ordered,
or done any of the acts constituting in whole or
in part such violation, and such violation shall
be deemed a misdemeanor, and upon conviction
therefor of any such director, officer, or agent
he shall be punished by a fine of not exceeding
$5,000 or by imprisonment for not exceeding one
year, or by both, in the discretion of the court.

(Oct. 15, 1914, ch. 323, §14, 38 Stat. 736.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.
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§ 25. Restraining violations; procedure

The several district courts of the United
States are invested with jurisdiction to prevent
and restrain violations of this Act, and it shall
be the duty of the several United States attor-
neys, in their respective districts, under the di-
rection of the Attorney General, to institute
proceedings in equity to prevent and restrain
such violations. Such proceedings may be by
way of petition setting forth the case and pray-
ing that such violation shall be enjoined or oth-
erwise prohibited. When the parties complained
of shall have been duly notified of such petition,
the court shall proceed, as soon as may be, to
the hearing and determination of the case; and
pending such petition, and before final decree,
the court may at any time make such tem-
porary restraining order or prohibition as shall
be deemed just in the premises. Whenever it
shall appear to the court before which any such
proceeding may be pending that the ends of jus-
tice require that other parties should be brought
before the court, the court may cause them to
be summoned whether they reside in the district
in which the court is held or not, and subpoenas
to that end may be served in any district by the
marshal thereof.

(Oct. 15, 1914, ch. 323, §15, 38 Stat. 736; June 25,
1948, ch. 646, §1, 62 Stat. 909.)

Editorial Notes
REFERENCES IN TEXT

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, which is classified generally to sec-
tions 12, 13, 14 to 19, 20, 21, and 22 to 27 of this title, and
sections 52 and 53 of Title 29, Labor. For further details
and complete classification of this Act to the Code, see
References in Text note set out under section 12 of this
title and Tables.

Statutory Notes and Related Subsidiaries
CHANGE OF NAME

Act June 25, 1948, eff. Sept. 1, 1948, substituted
‘““United States attorneys’ for ‘district attorneys of
the United States’. See section 541 et seq. of Title 28,
Judiciary and Judicial Procedure.

§ 26. Injunctive relief for private parties; excep-
tion; costs

Any person, firm, corporation, or association
shall be entitled to sue for and have injunctive
relief, in any court of the United States having
jurisdiction over the parties, against threatened
loss or damage by a violation of the antitrust
laws, including sections 13, 14, 18, and 19 of this
title, when and under the same conditions and
principles as injunctive relief against threat-
ened conduct that will cause loss or damage is
granted by courts of equity, under the rules gov-
erning such proceedings, and upon the execution
of proper bond against damages for an injunc-
tion improvidently granted and a showing that
the danger of irreparable loss or damage is im-
mediate, a preliminary injunction may issue:
Provided, That nothing herein contained shall be
construed to entitle any person, firm, corpora-
tion, or association, except the United States, to
bring suit for injunctive relief against any com-
mon carrier subject to the jurisdiction of the
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Surface Transportation Board under subtitle IV
of title 49. In any action under this section in
which the plaintiff substantially prevails, the
court shall award the cost of suit, including a
reasonable attorney’s fee, to such plaintiff.

(Oct. 15, 1914, ch. 323, §16, 38 Stat. 737; Pub. L.
94-435, title III, §302(3), Sept. 30, 1976, 90 Stat.
1396; Pub. L. 104-88, title III, §318(3), Dec. 29, 1995,
109 Stat. 949.)

Editorial Notes
REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

AMENDMENTS

1995—Pub. L. 104-88 substituted ‘‘for injunctive relief
against any common carrier subject to the jurisdiction
of the Surface Transportation Board under subtitle IV
of title 49 for ‘‘in equity for injunctive relief against
any common carrier subject to the provisions of the
Act to regulate commerce, approved February fourth,
eighteen hundred and eighty-seven, in respect of any
matter subject to the regulation, supervision, or other
jurisdiction of the Interstate Commerce Commission.”

1976—Pub. L. 94-435 inserted provision authorizing
court to award costs, including attorneys’ fees, to a
successful plaintiff.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 104-88 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 1301 of Title 49, Transpor-
tation.

§26a. Restrictions on the purchase of gasohol
and synthetic motor fuel

(a) Limitations on the use of credit instruments;
sales, resales, and transfers

Except as provided in subsection (b), it shall
be unlawful for any person engaged in com-
merce, in the course of such commerce, directly
or indirectly to impose any condition, restric-
tion, agreement, or understanding that—

(1) limits the use of credit instruments in
any transaction concerning the sale, resale, or
transfer of gasohol or other synthetic motor
fuel of equivalent usability in any case in
which there is no similar limitation on trans-
actions concerning such person’s conventional
motor fuel; or

(2) otherwise unreasonably discriminates
against or unreasonably limits the sale, re-
sale, or transfer of gasohol or other synthetic
motor fuel of equivalent usability in any case
in which such synthetic or conventional motor
fuel is sold for use, consumption, or resale
within the United States.

(b) Credit fees; equivalent conventional motor
fuel sales; labeling of pumps; product liabil-
ity disclaimers; advertising support; fur-
nishing facilities

(1) Nothing in this section or in any other pro-
vision of law in effect on December 2, 1980, which
is specifically applicable to the sale of petro-
leum products shall preclude any person referred
to in subsection (a) from imposing a reasonable
fee for credit on the sale, resale, or transfer of
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the gasohol or other synthetic motor fuel re-
ferred to in subsection (a) if such fee equals no
more than the actual costs to such person of ex-
tending that credit.

(2) The prohibitions in this section shall not
apply to any person who makes available suffi-
cient supplies of gasohol and other synthetic
motor fuels of equivalent usability to satisfy his
customers’ needs for such products, if the gas-
ohol and other synthetic fuels are made avail-
able on terms and conditions which are equiva-
lent to the terms and conditions on which such
person’s conventional motor fuel products are
made available.

(3) Nothing in this section shall—

(A) preclude any person referred to in sub-
section (a) from requiring reasonable labeling
of pumps dispensing the gasohol or other syn-
thetic motor fuel referred to in subsection (a)
to indicate, as appropriate, that such gasohol
or other synthetic motor fuel is not manufac-
tured, distributed, or sold by such person;

(B) preclude such person from issuing appro-
priate disclaimers of product liability for dam-
age resulting from use of the gasohol or other
synthetic motor fuel;

(C) require such person to provide adver-
tising support for the gasohol or other syn-
thetic motor fuel; or

(D) require such person to furnish or provide,
at such person’s own expense, any additional
pumps, tanks, or other related facilities re-
quired for the sale of the gasohol or other syn-
thetic motor fuel.

(e) “United States” defined

As used in this section, ‘“‘United States” in-
cludes the several States, the District of Colum-
bia, any territory of the United States, and any
insular possession or other place under the juris-
diction of the United States.

(Oct. 15, 1914, ch. 323, §26, as added Pub. L. 96-493,
§2, Dec. 2, 1980, 94 Stat. 2568.)

Statutory Notes and Related Subsidiaries
SHORT TITLE

For short title of Pub. L. 96-493 as the ‘‘Gasohol Com-
petition Act of 1980’, see section 1 of Pub. L. 96-493, set
out as a Short Title of 1980 Amendment note under sec-
tion 1 of this title.

§26b. Application of antitrust laws to profes-
sional major league baseball

(a) Major league baseball subject to antitrust
laws

Subject to subsections (b) through (d), the
conduct, acts, practices, or agreements of per-
sons in the business of organized professional
major league baseball directly relating to or af-
fecting employment of major league baseball
players to play baseball at the major league
level are subject to the antitrust laws to the
same extent such conduct, acts, practices, or
agreements would be subject to the antitrust
laws if engaged in by persons in any other pro-
fessional sports business affecting interstate
commerce.

(b) Limitation of section

No court shall rely on the enactment of this
section as a basis for changing the application of
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the antitrust laws to any conduct, acts, prac-
tices, or agreements other than those set forth
in subsection (a). This section does not create,
permit or imply a cause of action by which to
challenge under the antitrust laws, or otherwise
apply the antitrust laws to, any conduct, acts,
practices, or agreements that do not directly re-
late to or affect employment of major league
baseball players to play baseball at the major
league level, including but not limited to—

(1) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or
participating in the business of organized pro-
fessional baseball relating to or affecting em-
ployment to play baseball at the minor league
level, any organized professional baseball ama-
teur or first-year player draft, or any reserve
clause as applied to minor league players;

(2) the agreement between organized profes-
sional major league baseball teams and the
teams of the National Association of Profes-
sional Baseball Leagues, commonly known as
the ‘“‘Professional Baseball Agreement’, the
relationship between organized professional
major league baseball and organized profes-
sional minor league baseball, or any other
matter relating to organized professional base-
ball’s minor leagues;

(3) any conduct, acts, practices, or agree-
ments of persons engaging in, conducting or
participating in the business of organized pro-
fessional baseball relating to or affecting fran-
chise expansion, location or relocation, fran-
chise ownership issues, including ownership
transfers, the relationship between the Office
of the Commissioner and franchise owners, the
marketing or sales of the entertainment prod-
uct of organized professional baseball and the
licensing of intellectual property rights owned
or held by organized professional baseball
teams individually or collectively;

(4) any conduct, acts, practices, or agree-
ments protected by Public Law 87-331 (15
U.S.C. § 1291 et seq.) (commonly known as the
‘‘Sports Broadcasting Act of 1961°’);

(5) the relationship between persons in the
business of organized professional baseball and
umpires or other individuals who are em-
ployed in the business of organized profes-
sional baseball by such persons; or

(6) any conduct, acts, practices, or agree-
ments of persons not in the business of orga-
nized professional major league baseball.

(c) Standing to sue

Only a major league baseball player has stand-
ing to sue under this section. For the purposes
of this section, a major league baseball player
is—

(1) a person who is a party to a major league
player’s contract, or is playing baseball at the
major league level; or

(2) a person who was a party to a major
league player’s contract or playing baseball at
the major league level at the time of the in-
jury that is the subject of the complaint; or

(3) a person who has been a party to a major
league player’s contract or who has played
baseball at the major league level, and who
claims he has been injured in his efforts to se-
cure a subsequent major league player’s con-
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tract by an alleged violation of the antitrust
laws: Provided however, That for the purposes
of this paragraph, the alleged antitrust viola-
tion shall not include any conduct, acts, prac-
tices, or agreements of persons in the business
of organized professional baseball relating to
or affecting employment to play baseball at
the minor league level, including any orga-
nized professional baseball amateur or first-
year player draft, or any reserve clause as ap-
plied to minor league players; or

(4) a person who was a party to a major
league player’s contract or who was playing
baseball at the major league level at the con-
clusion of the last full championship season
immediately preceding the expiration of the
last collective bargaining agreement between
persons in the business of organized profes-
sional major league baseball and the exclusive
collective bargaining representative of major
league baseball players.

(d) Conduct, acts, practices, or agreements sub-
ject to antitrust laws

(1) As used in this section, ‘‘person’” means
any entity, including an individual, partnership,
corporation, trust or unincorporated association
or any combination or association thereof. As
used in this section, the National Association of
Professional Baseball Leagues, its member
leagues and the clubs of those leagues, are not
“in the business of organized professional major
league baseball”.

(2) In cases involving conduct, acts, practices,
or agreements that directly relate to or affect
both employment of major league baseball play-
ers to play baseball at the major league level
and also relate to or affect any other aspect of
organized professional baseball, including but
not limited to employment to play baseball at
the minor league level and the other areas set
forth in subsection (b), only those components,
portions or aspects of such conduct, acts, prac-
tices, or agreements that directly relate to or
affect employment of major league players to
play baseball at the major league level may be
challenged under subsection (a) and then only to
the extent that they directly relate to or affect
employment of major league baseball players to
play baseball at the major league level.

(3) As used in subsection (a), interpretation of
the term ‘‘directly’ shall not be governed by
any interpretation of section 151 et seq. of title
29, United States Code (as amended).

(4) Nothing in this section shall be construed
to affect the application to organized profes-
sional baseball of the nonstatutory labor exemp-
tion from the antitrust laws.

(5) The scope of the conduct, acts, practices, or
agreements covered by subsection (b) shall not
be strictly or narrowly construed.

(Oct. 15, 1914, ch. 323, §27, as added Pub. L.
105-297, §3, Oct. 27, 1998, 112 Stat. 2824.)

Editorial Notes

REFERENCES IN TEXT

The antitrust laws, referred to in text, are defined in
section 12 of this title.

Public Law 87-331, referred to in subsec. (b)(4), is Pub.
L. 87-331, Sept. 30, 1961, 75 Stat. 732, which is classified



§27

generally to chapter 32 (§1291 et seq.) of this title. For
complete classification of this Act to the Code, see Ta-
bles.

CODIFICATION

Another section 27 of act Oct. 15, 1914, ch. 323, was re-
numbered section 28 and is classified to section 27 of
this title.

Statutory Notes and Related Subsidiaries

PURPOSE

Pub. L. 105-297, §2, Oct. 27, 1998, 112 Stat. 2824, pro-
vided that: ‘It is the purpose of this legislation to state
that major league baseball players are covered under
the antitrust laws (i.e., that major league baseball
players will have the same rights under the antitrust
laws as do other professional athletes, e.g., football and
basketball players), along with a provision that makes
it clear that the passage of this Act [enacting this sec-
tion and provisions set out as a note under section 1 of
this title] does not change the application of the anti-
trust laws in any other context or with respect to any
other person or entity.”

§ 27. Effect of partial invalidity

If any clause, sentence, paragraph, or part of
this Act shall, for any reason, be adjudged by
any court of competent jurisdiction to be in-
valid, such judgment shall not affect, impair, or
invalidate the remainder thereof, but shall be
confined in its operation to the clause, sentence,
paragraph, or part thereof directly involved in
the controversy in which such judgment shall
have been rendered.

(Oct. 15, 1914, ch. 323, §28, formerly §26, 38 Stat.
740; renumbered §27, Pub. L. 96-493, §2, Dec. 2,
1980, 94 Stat. 25668; renumbered §28, Pub. L.
107-273, div. C, title IV, §14102(d), Nov. 2, 2002, 116
Stat. 1922.)

Editorial Notes

REFERENCES IN TEXT

This Act, referred to in text, is act Oct. 15, 1914, ch.
323, 38 Stat. 730, known as the Clayton Act, which is
classified generally to sections 12, 13, 14 to 19, 21, and
22 to 27 of this title, and sections 52 and 53 of Title 29,
Labor. For further details and complete classification
of this Act to the Code, see References in Text note set
out under section 12 of this title and Tables.

§ 27a. Transferred

Editorial Notes

CODIFICATION

Section, act Oct. 15, 1914, ch. 323, §27, as added Pub.
L. 105-297, §3, Oct. 27, 1998, 112 Stat. 2824, which related
to application of antitrust laws to professional major
league baseball, was transferred to section 26b of this
title.

§28. Repealed. Pub. L. 98-620, title IV, §402(11),
Nov. 8, 1984, 98 Stat. 3358

Section, acts Feb. 11, 1903, ch. 544, §1, 32 Stat. 823;
June 25, 1910, ch. 428, 36 Stat. 8564; Mar. 3, 1911, ch. 231,
§291, 36 Stat. 1167; Apr. 6, 1942, ch. 210, §1, 56 Stat. 198;
June 25, 1948, ch. 646, §32(a), 62 Stat. 991; May 24, 1949,
ch. 139, §127, 63 Stat. 107; Dec. 21, 1974, Pub. L. 93-528,
§4, 88 Stat. 1708, related to expedition of actions by the
United States involving general public importance.
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Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF REPEAL
Repeal not applicable to cases pending on Nov. 8, 1984,
see section 403 of Pub. L. 98-620, set out as an Effective

Date note under section 1657 of Title 28, Judiciary and
Judicial Procedure.

§29. Appeals
(a) Court of appeals; review by Supreme Court

Except as otherwise expressly provided by this
section, in every civil action brought in any dis-
trict court of the United States under the Act
entitled ‘““An Act to protect trade and commerce
against unlawful restraints and monopolies’,
approved July 2, 1890, or any other Acts having
like purpose that have been or hereafter may be
enacted, in which the United States is the com-
plainant and equitable relief is sought, any ap-
peal from a final judgement entered in any such
action shall be taken to the court of appeals
pursuant to sections 1291 and 2107 of title 28. Any
appeal from an interlocutory order entered in
any such action shall be taken to the court of
appeals pursuant to sections 1292(a)(1) and 2107
of title 28 but not otherwise. Any judgment en-
tered by the court of appeals in any such action
shall be subject to review by the Supreme Court
upon a writ of certiorari as provided in section
1254(1) of title 28.

(b) Direct appeals to Supreme Court

An appeal from a final judgment pursuant to
subsection (a) shall lie directly to the Supreme
Court, if, upon application of a party filed with-
in fifteen days of the filing of a notice of appeal,
the district judge who adjudicated the case en-
ters an order stating that immediate consider-
ation of the appeal by the Supreme Court is of
general public importance in the administration
of justice. Such order shall be filed within thirty
days after the filing of a notice of appeal. When
such an order is filed, the appeal and any cross
appeal shall be docketed in the time and manner
prescribed by the rules of the Supreme Court.
The Supreme Court shall thereupon either (1)
dispose of the appeal and any cross appeal in the
same manner as any other direct appeal author-
ized by law, or (2) in its discretion, deny the di-
rect appeal and remand the case to the court of
appeals, which shall then have jurisdiction to
hear and determine the same as if the appeal
and any cross appeal therein had been docketed
in the court of appeals in the first instance pur-
suant to subsection (a).

(Feb. 11, 1903, ch. 544, §2, 32 Stat. 823; Mar. 3,
1911, ch. 231, §291, 36 Stat. 1167; June 9, 1944, ch.
239, 58 Stat. 272; June 25, 1948, ch. 646, §17, 62
Stat. 989; Pub. L. 93-528, §5, Dec. 21, 1974, 88 Stat.
1709.)

Editorial Notes
REFERENCES IN TEXT

The Act entitled ‘“‘An Act to protect trade and com-
merce against unlawful restraints and monopolies”, ap-
proved July 2, 1890, referred to in subsec. (a), is known
as the Sherman Act, and is classified to sections 1 to 7
of this title.

CODIFICATION

Section was previously set out in both this section
and in section 45 of former Title 49, Transportation.
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AMENDMENTS

1974—Pub. L. 93-528 substituted provisions for appeals
to the court of appeals from civil actions in district
courts where equitable relief is sought, review by the
Supreme Court of judgments of courts of appeals, and
for direct appeals to the Supreme Court of cases involv-
ing general public importance, for provisions that ap-
peals from final judgments of district courts lie to the
Supreme Court only.

1948—Act June 25, 1948, amended section generally to
strike out provisions relating to time for appeal, proce-
dure, etc. See sections 2101 and 2109 of Title 28, Judici-
ary and Judicial Procedure.

1944—Act June 9, 1944, provided for certification of
case to circuit court of appeals when there was no
quorum of Justices of the Supreme Court qualified to
participate in the consideration of the case and for des-
ignation of circuit judges in the event of disqualifica-
tion from hearing the case.

Statutory Notes and Related Subsidiaries

CHANGE OF NAME

Act Mar. 3, 1911, which transferred the powers and du-
ties of the circuit courts to the district courts, sub-
stituted ‘‘district court” for ‘‘circuit court”.

EFFECTIVE DATE OF 1974 AMENDMENT

Pub. L. 93-528, §7, Dec. 21, 1974, 88 Stat. 1710, provided
that: “The amendment made by section 5 of this Act
[amending this section] shall not apply to an action in
which a notice of appeal to the Supreme Court has been
filed on or before the fifteenth day following the date
of enactment of this Act [Dec. 21, 1974]. Appeal in any
such action shall be taken pursuant to the provisions of
section 2 of the Act of February 11, 1903 (32 Stat. 823),
as amended (156 U.S.C. 29; [former] 49 U.S.C. 45) which
were in effect on the day preceding the date of enact-
ment of this Act.”

EFFECTIVE DATE OF 1948 AMENDMENT

Section 38 of act June 25, 1948, provided that the
amendment made by that act is effective Sept. 1, 1948.

EFFECTIVE DATE OF 1944 AMENDMENT

Act June 9, 1944, ch. 239, 58 Stat. 272, provided in part:
“This Act [this section] shall apply to every case pend-
ing before the Supreme Court of the United States on
the date of its enactment [June 9, 1944].”

SHORT TITLE

Act Feb. 11, 1903, which enacted sections 28 and 29 of
this title, is commonly known as the ‘“‘Expediting Act’.

§30. Repealed. Pub. L. 107-273, div. C, title IV,
§14102(H, Nov. 2, 2002, 116 Stat. 1922

Section, act Mar. 3, 1913, ch. 114, 37 Stat. 731, provided
that depositions for use in suits in equity brought
under sections 1 to 7 of this title would be open to pub-
lic.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF REPEAL

Repeal effective Nov. 2, 2002, and applicable to cases
pending on or after Nov. 2, 2002, see section 14103 of
Pub. L. 107-273, set out as an Effective Date of 2002
Amendment note under section 3 of this title.

§31. Repealed. Pub. L. 107-273, div. C, title IV,
§14102(a), Nov. 2, 2002, 116 Stat. 1921

Section, act Aug. 24, 1912, ch. 390, §11, 37 Stat. 567, re-
lated to closure of Panama Canal to violators of anti-
trust laws.
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EFFECTIVE DATE OF REPEAL

Repeal effective Nov. 2, 2002, and applicable only with
respect to cases commenced on or after Nov. 2, 2002, see
section 14103 of Pub. L. 107-273, set out as a note under
section 3 of this title.

§§ 32, 33. Repealed. Pub. L. 91-452, title II, §§ 209,
210, Oct. 15, 1970, 84 Stat. 929

Section 32, act Feb. 25, 1903, ch. 755, §1, 32 Stat. 904,
granted immunity from prosecution to witnesses testi-
fying or producing evidence, documentary or otherwise,
in any proceeding, suit, or prosecution under section 1
to 11 of this title. See section 6001 et seq. of Title 18,
Crimes and Criminal Procedure.

Section 33, act June 30, 1906, ch. 3920, 34 Stat. 798, pro-
vided that, under the immunity provisions of former
section 32 of this title, immunity was to extend only to
a natural person who, in obedience to a subpoena, testi-
fied or produced evidence.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF REPEAL

Repeal effective on sixtieth day following Oct. 15,
1970, see section 260 of Pub. L. 91-452, set out as an Ef-
fective Date; Savings Provision note under section 6001
of Title 18, Crimes and Criminal Procedure.

SAVINGS PROVISION

Repeal of sections by Pub. L. 91-452 not to affect any
immunity to which any individual was entitled under
sections by reason of any testimony given before the
sixtieth day following Oct. 15, 1970, see section 260 of
Pub. L. 91-452, set out as an Effective Date; Savings
Provision note under section 6001 of Title 18, Crimes
and Criminal Procedure.

§ 34. Definitions applicable to sections 34 to 36

For purposes of sections 34 to 36 of this title—
(1) the term ‘‘local government’ means—

(A) a city, county, parish, town, township,
village, or any other general function gov-
ernmental unit established by State law, or

(B) a school district, sanitary district, or
any other special function governmental
unit established by State law in one or more
States,

(2) the term ‘“‘person’ has the meaning given
it in subsection (a) of the first section of the
Clayton Act [15 U.S.C. 12(a)], but does not in-
clude any local government as defined in para-
graph (1) of this section, and

(3) the term ‘‘State’ has the meaning given
it in section 4G(2) of the Clayton Act (156 U.S.C.
15g(2)).

(Pub. L. 98-544, §2, Oct. 24, 1984, 98 Stat. 2750.)

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Pub. L. 98-544, §6, Oct. 24, 1984, 98 Stat. 2751, provided
that: ‘““This Act [enacting this section, sections 35 and
36 of this title, and provisions set out as a note under
section 1 of this title] shall take effect thirty days be-
fore the date of the enactment of this Act [Oct. 24,
1984].”
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§35. Recovery of damages, etc., for antitrust vio-
lations from any local government, or official
or employee thereof acting in an official ca-
pacity

(a) Prohibition in general

No damages, interest on damages, costs, or at-
torney’s fees may be recovered under section 4,
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or
15¢) from any local government, or official or
employee thereof acting in an official capacity.

(b) Preconditions for attachment of prohibition;
prima facie evidence for nonapplication of
prohibition

Subsection (a) shall not apply to cases com-

menced before the effective date of this Act un-
less the defendant establishes and the court de-
termines, in light of all the circumstances, in-
cluding the stage of litigation and the avail-
ability of alternative relief under the Clayton
Act, that it would be inequitable not to apply
this subsection to a pending case. In consider-
ation of this section, existence of a jury verdict,
district court judgment, or any stage of litiga-
tion subsequent thereto, shall be deemed to be
prima facie evidence that subsection (a) shall
not apply.

(Pub. L. 98-544, §3, Oct. 24, 1984, 98 Stat. 2750.)

Editorial Notes

REFERENCES IN TEXT

For the effective date of this Act, referred to in sub-
sec. (b), see Effective Date note below.

The Clayton Act, referred to in subsecs. (a) and (b), is
act Oct. 15, 1914, ch. 323, 38 Stat. 730, which is classified
generally to sections 12, 13, 14 to 19, 21, and 22 to 27 of
this title and to sections 52 and 53 of Title 29, Labor.
For further details and complete classification of this
Act to the Code, see References in Text note set out
under section 12 of this title and Tables.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE

Section effective thirty days before Oct. 24, 1984, see
section 6 of Pub. L. 98-544, set out as a note under sec-
tion 34 of this title.

§36. Recovery of damages, etc., for antitrust vio-
lations on claim against person based on offi-
cial action directed by local government, or
official or employee thereof acting in an offi-
cial capacity

(a) Prohibition in general

No damages, interest on damages, costs or at-
torney’s fees may be recovered under section 4,
4A, or 4C of the Clayton Act (15 U.S.C. 15, 15a, or
15¢) in any claim against a person based on any
official action directed by a local government,
or official or employee thereof acting in an offi-
cial capacity.

(b) Nonapplication of prohibition for cases com-
menced before effective date of provisions

Subsection (a) shall not apply with respect to
cases commenced before the effective date of
this Act.

(Pub. L. 98-544, §4, Oct. 24, 1984, 98 Stat. 2750.)
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Editorial Notes

REFERENCES IN TEXT

For effective date of this Act, referred to in subsec.
(b), see Effective Date note below.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE
Section effective thirty days before Oct. 24, 1984, see

section 6 of Pub. L. 98-544, set out as a note under sec-
tion 34 of this title.

§ 37. Immunity from antitrust laws
(a) Inapplicability of antitrust laws

Except as provided in subsection (d), the anti-
trust laws, and any State law similar to any of
the antitrust laws, shall not apply to charitable
gift annuities or charitable remainder trusts.

(b) Immunity

Except as provided in subsection (d), any per-
son subjected to any legal proceeding for dam-
ages, injunction, penalties, or other relief of any
kind under the antitrust laws, or any State law
similar to any of the antitrust laws, on account
of setting or agreeing to rates of return or other
terms for, negotiating, issuing, participating in,
implementing, or otherwise being involved in
the planning, issuance, or payment of charitable
gift annuities or charitable remainder trusts
shall have immunity from suit under the anti-
trust laws, including the right not to bear the
cost, burden, and risk of discovery and trial, for
the conduct set forth in this subsection.

(c) Treatment of certain annuities and trusts

Any annuity treated as a charitable gift annu-
ity, or any trust treated as a charitable remain-
der trust, either—

(1) in any filing by the donor with the Inter-
nal Revenue Service; or

(2) in any schedule, form, or written docu-
ment provided by or on behalf of the donee to
the donor;

shall be conclusively presumed for the purposes
of this section and section 37a of this title to be
respectively a charitable gift annuity or a chari-
table remainder trust, unless there has been a
final determination by the Internal Revenue
Service that, for fraud or otherwise, the donor’s
annuity or trust did not qualify respectively as
a charitable gift annuity or charitable remain-
der trust when created.
(d) Limitation

Subsections (a) and (b) shall not apply with re-
spect to the enforcement of a State law similar
to any of the antitrust laws, with respect to
charitable gift annuities, or charitable remain-
der trusts, created after the State enacts a stat-
ute, not later than December 8, 1998, that ex-
pressly provides that subsections (a) and (b)
shall not apply with respect to such charitable
gift annuities and such charitable remainder
trusts.

(Pub. L. 104-63, §2, Dec. 8, 1995, 109 Stat. 637; Pub.
L. 10526, §2(1), July 3, 1997, 111 Stat. 241.)
Editorial Notes
REFERENCES IN TEXT

For definition of ‘‘antitrust laws’’, referred to in text,
see section 37a(1) of this title.
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AMENDMENTS

1997—Pub. L. 105-26 amended section generally. Prior
to amendment, section related to modification of anti-
trust laws to allow two or more charitable organiza-
tions to use, or to agree to use, the same annuity rate
in issuing one or more charitable gift annuities and to
limitations on such conduct.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1997 AMENDMENT

Pub. L. 105-26, §3, July 3, 1997, 111 Stat. 242, provided
that: “This Act [see Short Title of 1997 Amendments
note set out under section 1 of this title], and the
amendments made by this Act, shall apply with respect
to all conduct occurring before, on, or after the date of
the enactment of this Act [July 3, 1997] and shall apply
in all administrative and judicial actions pending on or
commenced after the date of the enactment of this
Act.”

EFFECTIVE DATE

Pub. L. 104-63, §4, Dec. 8, 1995, 109 Stat. 688, provided
that: “This Act [enacting this section, section 37a of
this title, and provisions set out as a note under sec-
tion 1 of this title] shall apply with respect to conduct
occurring before, on, or after the date of the enactment
of this Act [Dec. 8, 1995].”

STUDY AND REPORT

Pub. L. 105-26, §4, July 3, 1997, 111 Stat. 242, provided
that:

‘‘(a) STUDY AND REPORT.—The Attorney General shall
carry out a study to determine the effect of this Act
[see Short Title of 1997 Amendments note set out under
section 1 of this title] on markets for noncharitable an-
nuities, charitable gift annuities, and charitable re-
mainder trusts. The Attorney General shall prepare a
report summarizing the results of the study.

“(b) DETAILS OF STUDY AND REPORT.—The report re-
ferred to in subsection (a) shall include any informa-
tion on possible inappropriate activity resulting from
this Act and any recommendations for legislative
changes, including recommendations for additional en-
forcement resources.

‘‘(c) SUBMISSION OF REPORT.—The Attorney General
shall submit the report referred to in subsection (a) to
the Chairman and the ranking member of the Com-
mittee on the Judiciary of the House of Representa-
tives, and to the Chairman and the ranking member of
the Committee on the Judiciary of the Senate, not
later than 27 months after the date of the enactment of
this Act [July 3, 1997].”

§ 37a. Definitions

For purposes of this section and section 37 of
this title:
(1) Antitrust laws

The term ‘“‘antitrust laws’ has the meaning
given it in subsection (a) of section 12 of this
title, except that such term includes section 45
of this title to the extent that such section 45
applies to unfair methods of competition.

(2) Charitable remainder trust

The term ‘‘charitable remainder trust’ has
the meaning given it in section 664(d) of title
26.

(3) Charitable gift annuity

The term ‘‘charitable gift annuity’ has the
meaning given it in section 501(m)(5) of title
26.

(4) Final determination

The term ‘‘final determination” includes an

Internal Revenue Service determination, after
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exhaustion of donor’s and donee’s administra-
tive remedies, disallowing the donor’s chari-
table deduction for the year in which the ini-
tial contribution was made because of the
donee’s failure to comply at such time with
the requirements of section 501(m)(5) or 664(d),
respectively, of title 26.

(5) Person

The term ‘‘person’ has the meaning given it
in subsection (a) of section 12 of this title.

(6) State

The term ‘‘State’ has the meaning given it
in section 15g(2) of this title.

(Pub. L. 104-63, §3, Dec. 8, 1995, 109 Stat. 687; Pub.
L. 105-26, §2(2), July 3, 1997, 111 Stat. 242.)

Editorial Notes
AMENDMENTS

1997—Pars. (1), (2). Pub. L. 105-26, §2(2)(A)-(C), added
par. (2), redesignated former par. (2) as (1), and struck
out heading and text of former par. (1). Text read as fol-
lows: ‘““The term ‘annuity rate’ means the percentage of
the fair market value of a gift (determined as of the
date of the gift) given in exchange for a charitable gift
annuity, that represents the amount of the annual pay-
ment to be made to 1 or 2 annuitants over the life of ei-
ther or both under the terms of the agreement to give
such gift in exchange for such annuity.”’

Pars. (4) to (6). Pub. L. 105-26, §2(2)(D), (E), added par.
(4) and redesignated former pars. (4) and (5) as (5) and
(6), respectively.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-26 applicable with respect
to all conduct occurring before, on, or after July 3, 1997,
and applicable in all administrative and judicial ac-
tions pending on or commenced after July 3, 1997, see
section 3 of Pub. L. 105-26, set out as a note under sec-
tion 37 of this title.

EFFECTIVE DATE

Section applicable with respect to conduct occurring
before, on, or after Dec. 8, 1995, see section 4 of Pub. L.
104-63, set out as a note under section 37 of this title.

§37b. Confirmation of antitrust status of grad-
uate medical resident matching programs

(a) Findings and purposes
(1) Findings

Congress makes the following findings:

(A) For over 50 years, most United States
medical school seniors and the large major-
ity of graduate medical education programs
(popularly known as ‘‘residency programs’’)
have chosen to use a matching program to
match medical students with residency pro-
grams to which they have applied. These
matching programs have been an integral
part of an educational system that has pro-
duced the finest physicians and medical re-
searchers in the world.

(B) Before such matching programs were
instituted, medical students often felt pres-
sure, at an unreasonably early stage of their
medical education, to seek admission to, and
accept offers from, residency programs. As a
result, medical students often made binding
commitments before they were in a position
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to make an informed decision about a med-
ical specialty or a residency program and be-
fore residency programs could make an in-
formed assessment of students’ qualifica-
tions. This situation was inefficient, cha-
otic, and unfair and it often led to place-
ments that did not serve the interests of ei-
ther medical students or residency pro-
grams.

(C) The original matching program, now
operated by the independent non-profit Na-
tional Resident Matching Program and pop-
ularly known as ‘‘the Match”’, was developed
and implemented more than 50 years ago in
response to widespread student complaints
about the prior process. This Program in-
cludes on its board of directors individuals
nominated by medical student organizations
as well as by major medical education and
hospital associations.

(D) The Match uses a computerized mathe-
matical algorithm, as students had rec-
ommended, to analyze the preferences of
students and residency programs and match
students with their highest preferences from
among the available positions in residency
programs that listed them. Students thus
obtain a residency position in the most high-
ly ranked program on their list that has
ranked them sufficiently high among its
preferences. Each year, about 85 percent of
participating United States medical stu-
dents secure a place in one of their top 3
residency program choices.

(BE) Antitrust lawsuits challenging the
matching process, regardless of their merit
or lack thereof, have the potential to under-
mine this highly efficient, pro-competitive,
and long-standing process. The costs of de-
fending such litigation would divert the
scarce resources of our country’s teaching
hospitals and medical schools from their
crucial missions of patient care, physician
training, and medical research. In addition,
such costs may lead to abandonment of the
matching process, which has effectively
served the interests of medical students,
teaching hospitals, and patients for over half
a century.

(2) Purposes

It is the purpose of this section to—

(A) confirm that the antitrust laws do not
prohibit sponsoring, conducting, or partici-
pating in a graduate medical education resi-
dency matching program, or agreeing to do
s0; and

(B) ensure that those who sponsor, conduct
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(i) has the meaning given such term in
subsection (a) of section 12 of this title, ex-
cept that such term includes section 45 of
this title to the extent such section 45 ap-
plies to unfair methods of competition;
and

(ii) includes any State law similar to the
laws referred to in clause (i).

(B) Graduate medical education program

The term ‘‘graduate medical education
program’ means—

(i) a residency program for the medical
education and training of individuals fol-
lowing graduation from medical school;

(ii) a program, known as a specialty or
subspecialty fellowship program, that pro-
vides more advanced training; and

(iii) an institution or organization that
operates, sponsors or participates in such a
program.

(C) Graduate medical education residency
matching program

The term ‘‘graduate medical education
residency matching program’ means a pro-
gram (such as those conducted by the Na-
tional Resident Matching Program) that, in
connection with the admission of students to
graduate medical education programs, uses
an algorithm and matching rules to match
students in accordance with the preferences
of students and the preferences of graduate
medical education programs.

(D) Student

The term ‘‘student” means any individual
who seeks to be admitted to a graduate med-
ical education program.

(2) Confirmation of antitrust status

It shall not be unlawful under the antitrust
laws to sponsor, conduct, or participate in a
graduate medical education residency match-
ing program, or to agree to sponsor, conduct,
or participate in such a program. Evidence of
any of the conduct described in the preceding
sentence shall not be admissible in Federal
court to support any claim or action alleging
a violation of the antitrust laws.

(3) Applicability

Nothing in this section shall be construed to
exempt from the antitrust laws any agreement
on the part of 2 or more graduate medical edu-
cation programs to fix the amount of the sti-
pend or other benefits received by students
participating in such programs.

(c) Effective date

This section shall take effect on April 10, 2004,

shall apply to conduct whether it occurs prior
to, on, or after April 10, 2004, and shall apply to
all judicial and administrative actions or other
proceedings pending on April 10, 2004.

(Pub. L. 108-218, title II, §207, Apr. 10, 2004, 118
Stat. 611.)

§ 38. Association of marine insurance companies;
application of antitrust laws

or participate in such matching programs
are not subjected to the burden and expense
of defending against litigation that chal-
lenges such matching programs under the
antitrust laws.

(b) Application of antitrust laws to graduate
medical education residency matching pro-
grams

(1) Definitions
In this subsection:
(A) Antitrust laws

The term ‘“‘antitrust laws”’—

(a) Whenever used in this section—

(1) The term ‘‘association’ means any asso-
ciation, exchange, pool, combination, or other
arrangement for concerted action; and
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(2) The term ‘‘marine insurance companies”
means any persons, companies, or associa-
tions, authorized to write marine insurance or
reinsurance under the laws of the TUnited
States or of a State, Territory, District, or
possession thereof.

(b) Nothing contained in the ‘‘antitrust laws”
as designated in section 12 of this title, shall be
construed as declaring illegal an association en-
tered into by marine insurance companies for
the following purposes: To transact a marine in-
surance and reinsurance business in the United
States and in foreign countries and to reinsure
or otherwise apportion among its membership
the risks undertaken by such association or any
of the component members.

(June 5, 1920, ch. 250, §29, 41 Stat. 1000.)

Editorial Notes
CODIFICATION

Section was classified to section 885 of the former Ap-
pendix to Title 46, prior to the completion of the enact-
ment of Title 46, Shipping, by Pub. L. 109-304, Oct. 6,
2006, 120 Stat. 1485.

CHAPTER 2—FEDERAL TRADE COMMISSION;
PROMOTION OF EXPORT TRADE AND PRE-
VENTION OF UNFAIR METHODS OF COM-
PETITION

SUBCHAPTER I—FEDERAL TRADE COMMISSION

Sec.

41. Federal Trade Commission established; mem-
bership; vacancies; seal.

42. Employees; expenses.

43. Office and place of meeting.

44, Definitions.

45. Unfair methods of competition unlawful; pre-
vention by Commission.

45a.. Labels on products.

45b. Consumer review protection.

45c. Unfair and deceptive acts and practices relat-

ing to circumvention of ticket access con-
trol measures.

45d. Unfair or deceptive acts or practices with re-
spect to substance use disorder treatment
service and products.

4b5e. Office for the prevention of fraud targeting
seniors.

45f. Collection, verification, and disclosure of in-
formation by online marketplaces to inform
consumers.

46. Additional powers of Commission.

46a. Concurrent resolution essential to authorize
investigations

47. Reference of suits under antitrust statutes to
Commission.

48. Information and assistance from depart-
ments.

49. Documentary evidence; depositions; wit-
nesses.

50. Offenses and penalties.

51. Effect on other statutory provisions.

52. Dissemination of false advertisements.

53. False advertisements; injunctions and re-
straining orders.

54. False advertisements; penalties.

55. Additional definitions.

56. Commencement, defense, intervention and su-

pervision of litigation and appeal by Com-
mission or Attorney General.
57 Separability clause.

Unfair or deceptive acts or practices rule-
making proceedings.
57a-1. Omitted.
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