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1 So in original. Probably should be section ‘‘1534(e)(3)’’. 

(C) the court shall review all questions of 
law de novo; and 

(D) a finding of fact shall be accorded def-
erence by the reviewing court and shall not 
be set aside unless such finding was clearly 
erroneous, except that in the case of a re-
view under paragraph (2) in which an alien 
lawfully admitted for permanent residence 
was denied a written summary of classified 
information under section 1534(c)(3) 1 of this 
title, the Court of Appeals shall review ques-
tions of fact de novo. 

(d) Certiorari 

Following a decision by the Court of Appeals 
pursuant to subsection (c), the alien or the At-
torney General may petition the Supreme Court 
for a writ of certiorari. In any such case, any in-
formation transmitted to the Court of Appeals 
under seal shall, if such information is also sub-
mitted to the Supreme Court, be transmitted 
under seal. Any order of removal shall not be 
stayed pending disposition of a writ of certio-
rari, except as provided by the Court of Appeals 
or a Justice of the Supreme Court. 

(e) Appeal of detention order 

(1) In general 

Sections 3145 through 3148 of title 18 per-
taining to review and appeal of a release or de-
tention order, penalties for failure to appear, 
penalties for an offense committed while on 
release, and sanctions for violation of a re-
lease condition shall apply to an alien to 
whom section 1537(b)(1) of this title applies. In 
applying the previous sentence—

(A) for purposes of section 3145 of such 
title an appeal shall be taken to the United 
States Court of Appeals for the District of 
Columbia Circuit; and 

(B) for purposes of section 3146 of such title 
the alien shall be considered released in con-
nection with a charge of an offense punish-
able by life imprisonment. 

(2) No review of continued detention 

The determinations and actions of the At-
torney General pursuant to section 
1537(b)(2)(C) of this title shall not be subject to 
judicial review, including application for a 
writ of habeas corpus, except for a claim by 
the alien that continued detention violates 
the alien’s rights under the Constitution. Ju-
risdiction over any such challenge shall lie ex-
clusively in the United States Court of Ap-
peals for the District of Columbia Circuit. 

(June 27, 1952, ch. 477, title V, § 505, as added Pub. 
L. 104–132, title IV, § 401(a), Apr. 24, 1996, 110 Stat. 
1263; amended Pub. L. 104–208, div. C, title III, 
§ 354(a)(3), Sept. 30, 1996, 110 Stat. 3009–642.)

Editorial Notes 

AMENDMENTS 

1996—Subsec. (c)(1). Pub. L. 104–208, § 354(a)(3)(A), sub-
stituted ‘‘Subject to paragraph (2), the decision’’ for 
‘‘The decision’’. 

Subsec. (c)(2). Pub. L. 104–208, § 354(a)(3)(D), added par. 
(2). Former par. (2) redesignated (3). 

Subsec. (c)(3). Pub. L. 104–208, § 354(a)(3)(C), redesig-
nated par. (2) as (3). Former par. (3) redesignated (4). 

Subsec. (c)(3)(D). Pub. L. 104–208, § 354(a)(3)(B), in-
serted before period at end ‘‘, except that in the case of 
a review under paragraph (2) in which an alien lawfully 
admitted for permanent residence was denied a written 
summary of classified information under section 
1534(c)(3) of this title, the Court of Appeals shall review 
questions of fact de novo’’. 

Subsec. (c)(4). Pub. L. 104–208, § 354(a)(3)(C), redesig-
nated par. (3) as (4).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–208 effective as if included 
in the enactment of subtitle A of title IV of the 
Antiterrorism and Effective Death Penalty Act of 1996, 
Pub. L. 104–132, see section 358 of Pub. L. 104–208, set out 
as a note under section 1182 of this title. 

ABOLITION OF IMMIGRATION AND NATURALIZATION 
SERVICE AND TRANSFER OF FUNCTIONS 

For abolition of Immigration and Naturalization 
Service, transfer of functions, and treatment of related 
references, see note set out under section 1551 of this 
title. 

REFERENCES TO ORDER OF REMOVAL DEEMED TO 
INCLUDE ORDER OF EXCLUSION AND DEPORTATION 

For purposes of carrying out this chapter, any ref-
erence in law to an order of removal is deemed to in-
clude a reference to an order of exclusion and deporta-
tion or an order of deportation, see section 309(d)(2) of 
Pub. L. 104–208, set out in an Effective Date of 1996 
Amendments note under section 1101 of this title. 

§ 1536. Custody and release pending removal 
hearing 

(a) Upon filing application 

(1) In general 

Subject to paragraphs (2) and (3), the Attor-
ney General may—

(A) take into custody any alien with re-
spect to whom an application under section 
1533 of this title has been filed; and 

(B) retain such an alien in custody in ac-
cordance with the procedures authorized by 
this subchapter. 

(2) Special rules for permanent resident aliens 

(A) Release hearing 

An alien lawfully admitted for permanent 
residence shall be entitled to a release hear-
ing before the judge assigned to hear the re-
moval hearing. Such an alien shall be de-
tained pending the removal hearing, unless 
the alien demonstrates to the court that the 
alien—

(i) is a person lawfully admitted for per-
manent residence in the United States; 

(ii) if released upon such terms and con-
ditions as the court may prescribe (includ-
ing the posting of any monetary amount), 
is not likely to flee; and 

(iii) will not endanger national security, 
or the safety of any person or the commu-
nity, if released. 

(B) Information considered 

The judge may consider classified informa-
tion submitted in camera and ex parte in 
making a determination whether to release 
an alien pending the removal hearing. 
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(3) Release if order denied and no review 
sought 

(A) In general 

Subject to subparagraph (B), if a judge of 
the removal court denies the order sought in 
an application filed pursuant to section 1533 
of this title, and the Attorney General does 
not seek review of such denial, the alien 
shall be released from custody. 

(B) Application of regular procedures 

Subparagraph (A) shall not prevent the ar-
rest and detention of the alien pursuant to 
subchapter II. 

(b) Conditional release if order denied and re-
view sought 

(1) In general 

If a judge of the removal court denies the 
order sought in an application filed pursuant 
to section 1533 of this title and the Attorney 
General seeks review of such denial, the judge 
shall release the alien from custody subject to 
the least restrictive condition, or combination 
of conditions, of release described in section 
3142(b) and clauses (i) through (xiv) of section 
3142(c)(1)(B) of title 18 that—

(A) will reasonably assure the appearance 
of the alien at any future proceeding pursu-
ant to this subchapter; and 

(B) will not endanger the safety of any 
other person or the community. 

(2) No release for certain aliens 

If the judge finds no such condition or com-
bination of conditions, as described in para-
graph (1), the alien shall remain in custody 
until the completion of any appeal authorized 
by this subchapter. 

(June 27, 1952, ch. 477, title V, § 506, as added Pub. 
L. 104–132, title IV, § 401(a), Apr. 24, 1996, 110 Stat. 
1265.)

Statutory Notes and Related Subsidiaries 

ABOLITION OF IMMIGRATION AND NATURALIZATION 
SERVICE AND TRANSFER OF FUNCTIONS 

For abolition of Immigration and Naturalization 
Service, transfer of functions, and treatment of related 
references, see note set out under section 1551 of this 
title. 

§ 1537. Custody and release after removal hear-
ing 

(a) Release 

(1) In general 

Subject to paragraph (2), if the judge decides 
that an alien should not be removed, the alien 
shall be released from custody. 

(2) Custody pending appeal 

If the Attorney General takes an appeal 
from such decision, the alien shall remain in 
custody, subject to the provisions of section 
3142 of title 18. 

(b) Custody and removal 

(1) Custody 

If the judge decides that an alien shall be re-
moved, the alien shall be detained pending the 

outcome of any appeal. After the conclusion of 
any judicial review thereof which affirms the 
removal order, the Attorney General shall re-
tain the alien in custody and remove the alien 
to a country specified under paragraph (2). 

(2) Removal 

(A) In general 

The removal of an alien shall be to any 
country which the alien shall designate if 
such designation does not, in the judgment 
of the Attorney General, in consultation 
with the Secretary of State, impair the obli-
gation of the United States under any treaty 
(including a treaty pertaining to extra-
dition) or otherwise adversely affect the for-
eign policy of the United States. 

(B) Alternate countries 

If the alien refuses to designate a country 
to which the alien wishes to be removed or 
if the Attorney General, in consultation 
with the Secretary of State, determines that 
removal of the alien to the country so des-
ignated would impair a treaty obligation or 
adversely affect United States foreign pol-
icy, the Attorney General shall cause the 
alien to be removed to any country willing 
to receive such alien. 

(C) Continued detention 

If no country is willing to receive such an 
alien, the Attorney General may, notwith-
standing any other provision of law, retain 
the alien in custody. The Attorney General, 
in coordination with the Secretary of State, 
shall make periodic efforts to reach agree-
ment with other countries to accept such an 
alien and at least every 6 months shall pro-
vide to the attorney representing the alien 
at the removal hearing a written report on 
the Attorney General’s efforts. Any alien in 
custody pursuant to this subparagraph shall 
be released from custody solely at the dis-
cretion of the Attorney General and subject 
to such conditions as the Attorney General 
shall deem appropriate. 

(D) Fingerprinting 

Before an alien is removed from the United 
States pursuant to this subsection, or pursu-
ant to an order of removal because such 
alien is inadmissible under section 
1182(a)(3)(B) of this title, the alien shall be 
photographed and fingerprinted, and shall be 
advised of the provisions of section 1326(b) of 
this title. 

(c) Continued detention pending trial 

(1) Delay in removal 

The Attorney General may hold in abeyance 
the removal of an alien who has been ordered 
removed, pursuant to this subchapter, to allow 
the trial of such alien on any Federal or State 
criminal charge and the service of any sen-
tence of confinement resulting from such a 
trial. 

(2) Maintenance of custody 

Pending the commencement of any service 
of a sentence of confinement by an alien de-
scribed in paragraph (1), such an alien shall re-
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