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(2) Waiver 

(A) In general 

In the case of a national emergency de-
clared by the President under the National 
Emergencies Act (50 U.S.C. 1601 et seq.) or a 
major disaster declared by the President 
under section 5170 of title 42, the Secretary 
may waive a requirement in subparagraph 
(A), (B) or (C) of paragraph (1) if the Sec-
retary determines there is an insufficient 
supply of a covered item that meets such re-
quirement. 

(B) Notice 

Not later than 60 days after the date on 
which the Secretary determines a waiver 
under subparagraph (A) is necessary, the 
Secretary shall provide to the Committee on 
Homeland Security and Governmental Af-
fairs and the Committee on Appropriations 
of the Senate and the Committee on Home-
land Security, the Committee on Oversight 
and Reform, and the Committee on Appro-
priations of the House of Representatives 
notice of such determination, which shall in-
clude the following: 

(i) Identification of the national emer-
gency or major disaster declared by the 
President. 

(ii) Identification of the covered item for 
which the Secretary intends to issue the 
waiver. 

(iii) A description of the demand for the 
covered item and corresponding lack of 
supply from contractors able to meet the 
criteria described in subparagraph (B) or 
(C) of paragraph (1). 

(c) Pricing 

The Secretary shall ensure that covered items 

are purchased at a fair and reasonable price, 

consistent with the procedures and guidelines 

specified in the Federal Acquisition Regulation. 

(d) Report 

Not later than one year after December 23, 

2022, and annually thereafter, the Secretary 

shall provide to the Committee on Homeland Se-

curity, the Committee on Oversight and Reform, 

the Committee on Small Business, and the Com-

mittee on Appropriations of the House of Rep-

resentatives, and the Committee on Homeland 

Security and Governmental Affairs, the Com-

mittee on Small Business and Entrepreneurship, 

and the Committee on Appropriations of the 

Senate a briefing on instances in which vendors 

have failed to meet deadlines for delivery of cov-

ered items and corrective actions taken by the 

Department in response to such instances. 

(e) Effective date 

This section applies with respect to a contract 

entered into by the Department or any frontline 

operational component on or after the date that 

is 180 days after December 23, 2022. 

(Pub. L. 107–296, title VIII, § 836, as added Pub. L. 

117–263, div. G, title LXXI, § 7112(a), Dec. 23, 2022, 

136 Stat. 3628.)

Editorial Notes 

REFERENCES IN TEXT 

The National Emergencies Act, referred to in subsec. 

(b)(2)(A), is Pub. L. 94–412, Sept. 14, 1976, 90 Stat. 1255, 

which is classified principally to chapter 34 (§ 1601 et 

seq.) of Title 50, War and National Defense. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 1601 of Title 50 and Ta-

bles.

PART E—HUMAN RESOURCES MANAGEMENT 

§ 411. Establishment of human resources manage-
ment system 

(a) Authority 

(1) Sense of Congress 

It is the sense of Congress that—

(A) it is extremely important that employ-

ees of the Department be allowed to partici-

pate in a meaningful way in the creation of 

any human resources management system 

affecting them; 

(B) such employees have the most direct 

knowledge of the demands of their jobs and 

have a direct interest in ensuring that their 

human resources management system is 

conducive to achieving optimal operational 

efficiencies; 

(C) the 21st century human resources man-

agement system envisioned for the Depart-

ment should be one that benefits from the 

input of its employees; and 

(D) this collaborative effort will help se-

cure our homeland. 

(2), (3) Omitted 

(b) Effect on personnel 

(1) Nonseparation or nonreduction in grade or 
compensation of full-time personnel and 
part-time personnel holding permanent po-
sitions 

Except as otherwise provided in this chap-

ter, the transfer under this chapter of full-

time personnel (except special Government 

employees) and part-time personnel holding 

permanent positions shall not cause any such 

employee to be separated or reduced in grade 

or compensation for 1 year after the date of 

transfer to the Department. 

(2) Positions compensated in accordance with 
Executive Schedule 

Any person who, on the day preceding such 

person’s date of transfer pursuant to this 

chapter, held a position compensated in ac-

cordance with the Executive Schedule pre-

scribed in chapter 53 of title 5 and who, with-

out a break in service, is appointed in the De-

partment to a position having duties com-

parable to the duties performed immediately 

preceding such appointment shall continue to 

be compensated in such new position at not 

less than the rate provided for such position, 

for the duration of the service of such person 

in such new position. 

(3) Coordination rule 

Any exercise of authority under chapter 97 

of title 5, including under any system estab-

lished under such chapter, shall be in conform-

ance with the requirements of this subsection. 

(Pub. L. 107–296, title VIII, § 841, Nov. 25, 2002, 116 

Stat. 2229.)
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Editorial Notes 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (b)(1), (2), was in 

the original ‘‘this Act’’, meaning Pub. L. 107–296, Nov. 

25, 2002, 116 Stat. 2135, known as the Homeland Security 

Act of 2002, which is classified principally to this chap-

ter. For complete classification of this Act to the Code, 

see Short Title note set out under section 101 of this 

title and Tables. 

CODIFICATION 

Section is comprised of section 841 of Pub. L. 107–296. 

Subsec. (a)(2), (3) of section 841 of Pub. L. 107–296 en-

acted chapter 97 (§ 9701) of Title 5, Government Organi-

zation and Employees.

Statutory Notes and Related Subsidiaries 

INDEPENDENT INVESTIGATION AND IMPLEMENTATION 

PLAN 

Pub. L. 117–81, div. F, title LXIV, § 6404, Dec. 27, 2021, 

135 Stat. 2400, provided that: 

‘‘(a) IN GENERAL.—Not later than 120 days after the 

date of the enactment of this Act [Dec. 27, 2021], the 

Comptroller General of the United States shall inves-

tigate whether the application in the Department of 

Homeland Security of discipline and adverse actions for 

managers and non-managers are administered in an eq-

uitable and consistent manner that results in the same 

or substantially similar disciplinary outcomes across 

the Department that are appropriately calibrated to 

address the identified misconduct, taking into account 

relevant aggravating and mitigating factors. 

‘‘(b) CONSULTATION.—In carrying out the investiga-

tion described in subsection (a), the Comptroller Gen-

eral of the United States shall consult with the Under 

Secretary for Management of the Department of Home-

land Security and the employee engagement steering 

committee established pursuant to subsection (b)(1) of 

section 711 of the Homeland Security Act of 2002 [6 

U.S.C. 351(b)(1)] (as added by section 6401(a) of this Act). 

‘‘(c) ACTION BY UNDER SECRETARY FOR MANAGEMENT.—

Upon completion of the investigation described in sub-

section (a), the Under Secretary for Management of the 

Department of Homeland Security shall review the 

findings and recommendations of such investigation 

and implement a plan, in consultation with the em-

ployee engagement steering committee established pur-

suant to subsection (b)(1) of section 711 of the Home-

land Security Act of 2002, to correct any relevant defi-

ciencies identified by the Comptroller General of the 

United States in such investigation. The Under Sec-

retary for Management shall direct the employee en-

gagement steering committee to review such plan to 

inform committee activities and action plans author-

ized under such section 711 [6 U.S.C. 351].’’

§ 412. Labor-management relations 

(a) Limitation on exclusionary authority 

(1) In general 

No agency or subdivision of an agency which 

is transferred to the Department pursuant to 

this chapter shall be excluded from the cov-

erage of chapter 71 of title 5 as a result of any 

order issued under section 7103(b)(1) of such 

title 5 after June 18, 2002, unless—

(A) the mission and responsibilities of the 

agency (or subdivision) materially change; 

and 

(B) a majority of the employees within 

such agency (or subdivision) have as their 

primary duty intelligence, counterintel-

ligence, or investigative work directly re-

lated to terrorism investigation. 

(2) Exclusions allowable 

Nothing in paragraph (1) shall affect the ef-

fectiveness of any order to the extent that 

such order excludes any portion of an agency 

or subdivision of an agency as to which—

(A) recognition as an appropriate unit has 

never been conferred for purposes of chapter 

71 of such title 5; or 

(B) any such recognition has been revoked 

or otherwise terminated as a result of a de-

termination under subsection (b)(1). 

(b) Provisions relating to bargaining units 

(1) Limitation relating to appropriate units 

Each unit which is recognized as an appro-

priate unit for purposes of chapter 71 of title 5 

as of the day before the effective date of this 

chapter (and any subdivision of any such unit) 

shall, if such unit (or subdivision) is trans-

ferred to the Department pursuant to this 

chapter, continue to be so recognized for such 

purposes, unless—

(A) the mission and responsibilities of such 

unit (or subdivision) materially change; and 

(B) a majority of the employees within 

such unit (or subdivision) have as their pri-

mary duty intelligence, counterintelligence, 

or investigative work directly related to ter-

rorism investigation. 

(2) Limitation relating to positions or employ-
ees 

No position or employee within a unit (or 

subdivision of a unit) as to which continued 

recognition is given in accordance with para-

graph (1) shall be excluded from such unit (or 

subdivision), for purposes of chapter 71 of such 

title 5, unless the primary job duty of such po-

sition or employee—

(A) materially changes; and 

(B) consists of intelligence, counterintel-

ligence, or investigative work directly re-

lated to terrorism investigation.

In the case of any positions within a unit (or 

subdivision) which are first established on or 

after the effective date of this chapter and any 

employees first appointed on or after such 

date, the preceding sentence shall be applied 

disregarding subparagraph (A). 

(c) Waiver 

If the President determines that the applica-

tion of subsections (a), (b), and (d) would have a 

substantial adverse impact on the ability of the 

Department to protect homeland security, the 

President may waive the application of such 

subsections 10 days after the President has sub-

mitted to Congress a written explanation of the 

reasons for such determination. 

(d) Coordination rule 

No other provision of this chapter or of any 

amendment made by this chapter may be con-

strued or applied in a manner so as to limit, su-

persede, or otherwise affect the provisions of 

this section, except to the extent that it does so 

by specific reference to this section. 

(e) Rule of construction 

Nothing in section 9701(e) of title 5 shall be 

considered to apply with respect to any agency 

or subdivision of any agency, which is excluded 
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1 So in original. Probably should be ‘‘agency’’. 
2 See References in Text note below. 1 So in original. There is no subsec. (b). 

from the coverage of chapter 71 of title 5 by vir-

tue of an order issued in accordance with section 

7103(b) of such title 5 and the preceding provi-

sions of this section (as applicable), or to any 

employees of any such agency or subdivision or 

to any individual or entity representing any 

such employees or any representatives thereof. 

(Pub. L. 107–296, title VIII, § 842, Nov. 25, 2002, 116 

Stat. 2234.)

Editorial Notes 

REFERENCES IN TEXT 

This chapter, referred to in subsecs. (a)(1), (b)(1), and 

(d), was in the original ‘‘this Act’’, meaning Pub. L. 

107–296, Nov. 25, 2002, 116 Stat. 2135, known as the Home-

land Security Act of 2002, which is classified principally 

to this chapter. For complete classification of this Act 

to the Code, see Short Title note set out under section 

101 of this title and Tables. 

The effective date of this chapter, referred to in sub-

sec. (b), is 60 days after Nov. 25, 2002, see section 4 of 

Pub. L. 107–296, set out as an Effective Date note under 

section 101 of this title. 

§ 413. Use of counternarcotics enforcement ac-
tivities in certain employee performance ap-
praisals 

(a) In general 

Each subdivision of the Department that is a 

National Drug Control Program Agency shall in-

clude as one of the criteria in its performance 

appraisal system, for each employee directly or 

indirectly involved in the enforcement of Fed-

eral, State, or local narcotics laws, the perform-

ance of that employee with respect to the en-

forcement of Federal, State, or local narcotics 

laws, relying to the greatest extent practicable 

on objective performance measures, including—

(1) the contribution of that employee to sei-

zures of narcotics and arrests of violators of 

Federal, State, or local narcotics laws; and 

(2) the degree to which that employee co-

operated with or contributed to the efforts of 

other employees, either within the Depart-

ment or other Federal, State, or local agen-

cies, in counternarcotics enforcement. 

(b) Definitions 

For purposes of this section—

(1) the term ‘‘National Drug Control Pro-

gram Agency’’ means—

(A) a National Drug Control Program 

Agency 1, as defined in section 1701(7) 2 of 

title 21 (as last in effect); and 

(B) any subdivision of the Department that 

has a significant counternarcotics responsi-

bility, as determined by—

(i) the counternarcotics officer, ap-

pointed under section 458 of this title; or 

(ii) if applicable, the counternarcotics of-

ficer’s successor in function (as deter-

mined by the Secretary); and

(2) the term ‘‘performance appraisal system’’ 

means a system under which periodic apprais-

als of job performance of employees are made, 

whether under chapter 43 of title 5, or other-

wise. 

(Pub. L. 107–296, title VIII, § 843, as added Pub. L. 

108–458, title VII, § 7408(a), Dec. 17, 2004, 118 Stat. 

3854.)

Editorial Notes 

REFERENCES IN TEXT 

Section 1701(7) of title 21, referred to in subsec. 

(b)(1)(A), was redesignated section 1701(11) of title 21 by 

Pub. L. 115–271, title VIII, § 8216(4), Oct. 24, 2018, 132 

Stat. 4117. 

§ 414. Homeland Security Rotation Program 

(a) 1 Establishment 

(1) In general 

Not later than 180 days after October 4, 2006, 

the Secretary shall establish the Homeland 

Security Rotation Program (in this section re-

ferred to as the ‘‘Rotation Program’’) for em-

ployees of the Department. The Rotation Pro-

gram shall use applicable best practices, in-

cluding those from the Chief Human Capital 

Officers Council. 

(2) Goals 

The Rotation Program established by the 

Secretary shall—

(A) be established in accordance with the 

Human Capital Strategic Plan of the Depart-

ment; 

(B) provide middle and senior level em-

ployees in the Department the opportunity 

to broaden their knowledge through expo-

sure to other components of the Depart-

ment; 

(C) expand the knowledge base of the De-

partment by providing for rotational assign-

ments of employees to other components; 

(D) build professional relationships and 

contacts among the employees in the De-

partment; 

(E) invigorate the workforce with exciting 

and professionally rewarding opportunities; 

(F) incorporate Department human capital 

strategic plans and activities, and address 

critical human capital deficiencies, recruit-

ment and retention efforts, and succession 

planning within the Federal workforce of 

the Department; and 

(G) complement and incorporate (but not 

replace) rotational programs within the De-

partment in effect on October 4, 2006. 

(3) Administration 

(A) In general 

The Chief Human Capital Officer shall ad-

minister the Rotation Program. 

(B) Responsibilities 

The Chief Human Capital Officer shall—

(i) provide oversight of the establish-

ment and implementation of the Rotation 

Program; 

(ii) establish a framework that supports 

the goals of the Rotation Program and 

promotes cross-disciplinary rotational op-

portunities; 

(iii) establish eligibility for employees to 

participate in the Rotation Program and 
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select participants from employees who 

apply; 

(iv) establish incentives for employees to 

participate in the Rotation Program, in-

cluding promotions and employment pref-

erences; 

(v) ensure that the Rotation Program 

provides professional education and train-

ing; 

(vi) ensure that the Rotation Program 

develops qualified employees and future 

leaders with broad-based experience 

throughout the Department; 

(vii) provide for greater interaction 

among employees in components of the 

Department; and 

(viii) coordinate with rotational pro-

grams within the Department in effect on 

October 4, 2006. 

(4) Allowances, privileges, and benefits 

All allowances, privileges, rights, seniority, 

and other benefits of employees participating 

in the Rotation Program shall be preserved. 

(5) Reporting 

Not later than 180 days after the date of the 

establishment of the Rotation Program, the 

Secretary shall submit a report on the status 

of the Rotation Program, including a descrip-

tion of the Rotation Program, the number of 

employees participating, and how the Rota-

tion Program is used in succession planning 

and leadership development to the appropriate 

committees of Congress. 

(Pub. L. 107–296, title VIII, § 844, as added Pub. L. 

109–295, title VI, § 622(a), Oct. 4, 2006, 120 Stat. 

1416.) 

§ 415. Homeland Security Education Program 

(a) Establishment 

The Secretary, acting through the Adminis-

trator, shall establish a graduate-level Home-

land Security Education Program in the Na-

tional Capital Region to provide educational op-

portunities to senior Federal officials and se-

lected State and local officials with homeland 

security and emergency management respon-

sibilities. The Administrator shall appoint an 

individual to administer the activities under 

this section. 

(b) Leveraging of existing resources 

To maximize efficiency and effectiveness in 

carrying out the Program, the Administrator 

shall use existing Department-reviewed Master’s 

Degree curricula in homeland security, includ-

ing curricula pending accreditation, together 

with associated learning materials, quality as-

sessment tools, digital libraries, exercise sys-

tems and other educational facilities, including 

the National Domestic Preparedness Consor-

tium, the National Fire Academy, and the 

Emergency Management Institute. The Admin-

istrator may develop additional educational pro-

grams, as appropriate. 

(c) Student enrollment 

(1) Sources 

The student body of the Program shall in-

clude officials from Federal, State, local, and 

tribal governments, and from other sources 

designated by the Administrator. 

(2) Enrollment priorities and selection criteria 

The Administrator shall establish policies 

governing student enrollment priorities and 

selection criteria that are consistent with the 

mission of the Program. 

(3) Diversity 

The Administrator shall take reasonable 

steps to ensure that the student body rep-

resents racial, gender, and ethnic diversity. 

(d) Service commitment 

(1) In general 

Before any employee selected for the Pro-

gram may be assigned to participate in the 

program, the employee shall agree in writ-

ing—

(A) to continue in the service of the agen-

cy sponsoring the employee during the 2-

year period beginning on the date on which 

the employee completes the program, unless 

the employee is involuntarily separated 

from the service of that agency for reasons 

other than a reduction in force; and 

(B) to pay to the Government the amount 

of the additional expenses incurred by the 

Government in connection with the employ-

ee’s education if the employee is voluntarily 

separated from the service to the agency be-

fore the end of the period described in sub-

paragraph (A). 

(2) Payment of expenses 

(A) Exemption 

An employee who leaves the service of the 

sponsoring agency to enter into the service 

of another agency in any branch of the Gov-

ernment shall not be required to make a 

payment under paragraph (1)(B), unless the 

head of the agency that sponsored the edu-

cation of the employee notifies that em-

ployee before the date on which the em-

ployee enters the service of the other agency 

that payment is required under that para-

graph. 

(B) Amount of payment 

If an employee is required to make a pay-

ment under paragraph (1)(B), the agency 

that sponsored the education of the em-

ployee shall determine the amount of the 

payment, except that such amount may not 

exceed the pro rata share of the expenses in-

curred for the time remaining in the 2-year 

period. 

(3) Recovery of payment 

If an employee who is required to make a 

payment under this subsection does not make 

the payment, a sum equal to the amount of 

the expenses incurred by the Government for 

the education of that employee is recoverable 

by the Government from the employee or his 

estate by—

(A) setoff against accrued pay, compensa-

tion, amount of retirement credit, or other 

amount due the employee from the Govern-

ment; or 
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1 So in original. Probably should be ‘‘law’’. 

(B) such other method as is provided by 

lay 1 for the recovery of amounts owing to 

the Government. 

(Pub. L. 107–296, title VIII, § 845, as added Pub. L. 

109–295, title VI, § 623(a), Oct. 4, 2006, 120 Stat. 

1418.)

Statutory Notes and Related Subsidiaries 

CHANGE OF NAME 

The reference to the ‘‘Administrator’’ in text prob-

ably means the Administrator of the Federal Emer-

gency Management Agency. Any reference to the Ad-

ministrator of the Federal Emergency Management 

Agency in title VI of Pub. L. 109–295 or an amendment 

by title VI to be considered to refer and apply to the 

Director of the Federal Emergency Management Agen-

cy until Mar. 31, 2007, see section 612(f)(2) of Pub. L. 

109–295, set out as a note under section 313 of this title. 

§ 416. Use of protective equipment or measures 
by employees 

None of the funds made available in this or 

any other Act for fiscal year 2013 and thereafter 

may be used to propose or effect a disciplinary 

or adverse action, with respect to any Depart-

ment of Homeland Security employee who en-

gages regularly with the public in the perform-

ance of his or her official duties solely because 

that employee elects to utilize protective equip-

ment or measures, including but not limited to 

surgical masks, N95 respirators, gloves, or hand-

sanitizers, where use of such equipment or meas-

ures is in accord with Department of Homeland 

Security policy, and Centers for Disease Control 

and Prevention and Office of Personnel Manage-

ment guidance. 

(Pub. L. 113–6, div. D, title V, § 540, Mar. 26, 2013, 

127 Stat. 373.)

Editorial Notes 

REFERENCES IN TEXT 

This Act, referred to in text, means div. D of Pub. L. 

113–6, Mar. 26, 2013, 127 Stat. 342, known as the Depart-

ment of Homeland Security Appropriations Act, 2013. 

For complete classification of this Act to the Code, see 

Tables. 

CODIFICATION 

Section was enacted as part of the Department of 

Homeland Security Appropriations Act, 2013, and not as 

part of the Homeland Security Act of 2002 which com-

prises this chapter. 

§ 417. Rotational cybersecurity research program 

To enhance the Department’s cybersecurity 

capacity, the Secretary may establish a rota-

tional research, development, and training pro-

gram for—

(1) detail to the Cybersecurity and Infra-

structure Security Agency (including the na-

tional cybersecurity and communications in-

tegration center authorized by section 659 of 

this title) of Coast Guard Academy graduates 

and faculty; and 

(2) detail to the Coast Guard Academy, as 

faculty, of individuals with expertise and expe-

rience in cybersecurity who are employed by—

(A) the Agency (including the center); 

(B) the Directorate of Science and Tech-

nology; or 

(C) institutions that have been designated 

by the Department as a Center of Excellence 

for Cyber Defense, or the equivalent. 

(Pub. L. 107–296, title VIII, § 846, as added Pub. L. 

116–283, div. G, title LVXXXII [LXXXII], 

§ 8278(a), Jan. 1, 2021, 134 Stat. 4687.)

PART F—FEDERAL EMERGENCY PROCUREMENT 

FLEXIBILITY 

§ 421. Definition 

In this part, the term ‘‘executive agency’’ has 

the meaning given that term under section 133 

of title 41. 

(Pub. L. 107–296, title VIII, § 851, Nov. 25, 2002, 116 

Stat. 2235.)

Editorial Notes 

CODIFICATION 

In text, ‘‘section 133 of title 41’’ substituted for ‘‘sec-

tion 4(1) of the Office of Federal Procurement Policy 

Act (41 U.S.C. 403(1))’’ on authority of Pub. L. 111–350, 

§ 6(c), Jan. 4, 2011, 124 Stat. 3854, which Act enacted 

Title 41, Public Contracts. 

§ 422. Procurements for defense against or recov-
ery from terrorism or nuclear, biological, 
chemical, or radiological attack 

The authorities provided in this part apply to 

any procurement of property or services by or 

for an executive agency that, as determined by 

the head of the executive agency, are to be used 

to facilitate defense against or recovery from 

terrorism or nuclear, biological, chemical, or ra-

diological attack, but only if a solicitation of of-

fers for the procurement is issued during the 1-

year period beginning on November 25, 2002. 

(Pub. L. 107–296, title VIII, § 852, Nov. 25, 2002, 116 

Stat. 2235.) 

§ 423. Increased simplified acquisition threshold 
for procurements in support of humanitarian 
or peacekeeping operations or contingency 
operations 

(a) Temporary threshold amounts 

For a procurement referred to in section 422 of 

this title that is carried out in support of a hu-

manitarian or peacekeeping operation or a con-

tingency operation, the simplified acquisition 

threshold definitions shall be applied as if the 

amount determined under the exception pro-

vided for such an operation in those definitions 

were—

(1) in the case of a contract to be awarded 

and performed, or purchase to be made, inside 

the United States, $200,000; or 

(2) in the case of a contract to be awarded 

and performed, or purchase to be made, out-

side the United States, $300,000. 

(b) Simplified acquisition threshold definitions 

In this section, the term ‘‘simplified acquisi-

tion threshold definitions’’ means the following: 

(1) Section 134 of title 41. 

(2) Section 153 of title 41. 
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