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tracts except in those circumstances where their use 

can be fully justified and where appropriate safeguards 

have been put in place to protect the taxpayer. In addi-

tion, there shall be a preference for fixed-price type 

contracts. Cost-reimbursement contracts shall be used 

only when circumstances do not allow the agency to 

define its requirements sufficiently to allow for a fixed-

price type contract. Moreover, the Federal Government 

shall ensure that taxpayer dollars are not spent on con-

tracts that are wasteful, inefficient, subject to misuse, 

or otherwise not well designed to serve the Federal 

Government’s needs and to manage the risk associated 

with the goods and services being procured. The Fed-

eral Government must have sufficient capacity to man-

age and oversee the contracting process from start to 

finish, so as to ensure that taxpayer funds are spent 

wisely and are not subject to excessive risk. Finally, 

the Federal Government must ensure that those func-

tions that are inherently governmental in nature are 

performed by executive agencies and are not 

outsourced. 

I hereby direct the Director of the Office of Manage-

ment and Budget (OMB), in collaboration with the Sec-

retary of Defense, the Administrator of the National 

Aeronautics and Space Administration, the Adminis-

trator of General Services, the Director of the Office of 

Personnel Management, and the heads of such other 

agencies as the Director of OMB determines to be ap-

propriate, and with the participation of appropriate 

management councils and program management offi-

cials, to develop and issue by July 1, 2009, Government-

wide guidance to assist agencies in reviewing, and cre-

ating processes for ongoing review of, existing con-

tracts in order to identify contracts that are wasteful, 

inefficient, or not otherwise likely to meet the agen-

cy’s needs, and to formulate appropriate corrective ac-

tion in a timely manner. Such corrective action may 

include modifying or canceling such contracts in a 

manner and to the extent consistent with applicable 

laws, regulations, and policy. 

I further direct the Director of OMB, in collaboration 

with the aforementioned officials and councils, and 

with input from the public, to develop and issue by Sep-

tember 30, 2009, Government-wide guidance to: 

(1) govern the appropriate use and oversight of sole-

source and other types of noncompetitive contracts and 

to maximize the use of full and open competition and 

other competitive procurement processes; 

(2) govern the appropriate use and oversight of all 

contract types, in full consideration of the agency’s 

needs, and to minimize risk and maximize the value of 

Government contracts generally, consistent with the 

regulations to be promulgated pursuant to section 864 

of Public Law 110–417; 

(3) assist agencies in assessing the capacity and abil-

ity of the Federal acquisition workforce to develop, 

manage, and oversee acquisitions appropriately; and 

(4) clarify when governmental outsourcing for serv-

ices is and is not appropriate, consistent with section 

321 of Public Law 110–417 (31 U.S.C. 501 note). 

Executive departments and agencies shall carry out 

the provisions of this memorandum to the extent per-

mitted by law. This memorandum is not intended to, 

and does not, create any right or benefit, substantive 

or procedural, enforceable at law or in equity by any 

party against the United States, its departments, agen-

cies, or entities, its officers, employees, or agents, or 

any other person. 

The Director of OMB is hereby authorized and di-

rected to publish this memorandum in the Federal Reg-

ister. 

BARACK OBAMA. 

§ 3102. Delegation and assignment of powers, 
functions, and responsibilities 

(a) IN GENERAL.—Except to the extent ex-

pressly prohibited by another law, the head of 

an executive agency may delegate to another of-

ficer or official of that agency any power under 

this division. 

(b) PROCUREMENTS FOR OR WITH ANOTHER 

AGENCY.—Subject to subsection (a), to facilitate 

the procurement of property and services cov-

ered by this division by an executive agency for 

another executive agency, and to facilitate joint 

procurement by executive agencies—

(1) the head of an executive agency may del-

egate functions and assign responsibilities re-

lating to procurement to any officer or em-

ployee within the agency; 

(2) the heads of 2 or more executive agencies, 

consistent with section 1535 of title 31 and reg-

ulations prescribed under section 1074 of the 

Federal Acquisition Streamlining Act of 1994 

(Public Law 103–355, 31 U.S.C. 1535 note), may 

by agreement delegate procurement functions 

and assign procurement responsibilities from 

one executive agency to another of those exec-

utive agencies or to an officer or civilian em-

ployee of another of those executive agencies; 

and 

(3) the heads of 2 or more executive agencies 

may establish joint or combined offices to ex-

ercise procurement functions and responsibil-

ities. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3743.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

3102 ............ 41:261. June 30, 1949, ch. 288, title 
III, § 311, as added Pub. L. 
103–355, title I, § 1552, Oct. 
13, 1994, 108 Stat. 3299. 

§ 3103. Acquisition programs 

(a) CONGRESSIONAL POLICY.—It is the policy of 

Congress that the head of each executive agency 

should achieve, on average, 90 percent of the 

cost, performance, and schedule goals estab-

lished for major acquisition programs of the 

agency. 

(b) ESTABLISHMENT OF GOALS.—

(1) BY HEAD OF EXECUTIVE AGENCY.—The head 

of each executive agency shall approve or de-

fine the cost, performance, and schedule goals 

for major acquisition programs of the agency. 

(2) BY CHIEF FINANCIAL OFFICER.—The chief 

financial officer of an executive agency shall 

evaluate the cost goals proposed for each 

major acquisition program of the agency.

(c) IDENTIFICATION OF NONCOMPLIANT PRO-

GRAMS.—When it is necessary to implement the 

policy set out in subsection (a), the head of an 

executive agency shall—

(1) determine whether there is a continuing 

need for programs that are significantly be-

hind schedule, over budget, or not in compli-

ance with performance or capability require-

ments; and 

(2) identify suitable actions to be taken, in-

cluding termination, with respect to those 

programs. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3743.)



Page 86TITLE 41—PUBLIC CONTRACTS§ 3104

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

3103 ............ 41:263. June 30, 1949, ch. 288, title 
III, § 313, as added Pub. L. 
103–355, title V, § 5051(a), 
Oct. 13, 1994, 108 Stat. 3351; 
Pub. L. 105–85, div. A, title 
VIII, § 851(a), Nov. 18, 1997, 
111 Stat. 1851. 

§ 3104. Small business concerns 

It is the policy of Congress that a fair propor-

tion of the total purchases and contracts for 

property and services for the Federal Govern-

ment shall be placed with small business con-

cerns. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3744.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

3104 ............ 41:252(b). June 30, 1949, ch. 288, title 
III, § 302(b), 63 Stat. 393; 
July 12, 1952, ch. 703, 
§ 1(m), 66 Stat. 594; Pub. L. 
98–369, div. B, title VII, 
§ 2714(a)(1)(A), July 18, 
1984, 98 Stat. 1184. 

The word ‘‘declared’’ is omitted as unnecessary. 

§ 3105. New contracts and grants and merit-based 
selection procedures 

(a) CONGRESSIONAL POLICY.—It is the policy of 

Congress that—

(1) an executive agency should not be re-

quired by legislation to award—

(A) a new contract to a specific non-Fed-

eral Government entity; or 

(B) a new grant for research, development, 

test, or evaluation to a non-Federal Govern-

ment entity; and

(2) a program, project, or technology identi-

fied in legislation be procured or awarded 

through merit-based selection procedures.

(b) NEW CONTRACT AND NEW GRANT DE-

SCRIBED.—For purposes of this section—

(1) a contract is a new contract unless the 

work provided for in the contract is a continu-

ation of the work performed by the specified 

entity under a prior contract; and 

(2) a grant is a new grant unless the work 

provided for in the grant is a continuation of 

the work performed by the specified entity 

under a prior grant.

(c) REQUIREMENTS FOR AWARDING NEW CON-

TRACT OR NEW GRANT.—A provision of law may 

not be construed as requiring a new contract or 

a new grant to be awarded to a specified non-

Federal Government entity unless the provision 

of law specifically—

(1) refers to this section; 

(2) identifies the particular non-Federal Gov-

ernment entity involved; and 

(3) states that the award to that entity is re-

quired by the provision of law in contraven-

tion of the policy set forth in subsection (a).

(d) EXCEPTION.—This section does not apply to 

a contract or grant that calls on the National 

Academy of Sciences to investigate, examine, or 

experiment on a subject of science or art of sig-

nificance to an executive agency and to report 

on those matters to Congress or an agency of 

the Federal Government. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3744.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

3105(a) ........ 41:253(i)(1). June 30, 1949, ch. 288, title 
III, § 303(i), as added Pub. 
L. 103–355, title VII, 
§ 7203(b)(1)(B), Oct. 13, 1994, 
108 Stat. 3380; Pub. L. 
104–106, title XLI, 
§ 4101(b)(1), Feb. 10, 1996, 
110 Stat. 642. 

41:266(a). June 30, 1949, ch. 288, title 
III, § 316, as added Pub. L. 
103–355, title VII, 
§ 7203(b)(2), Oct. 13, 1994, 
108 Stat. 3381; Pub. L. 
104–106, title XLIII, 
§ 4321(e)(9), Feb. 10, 1996, 
110 Stat. 675. 

3105(b) ........ 41:253(i)(3). 
41:266(c). 

3105(c) ........ 41:253(i)(2). 
41:266(b). 

3105(d) ........ 41:253(i)(4). 
41:266(d). 

§ 3106. Erection, repair, or furnishing of public 
buildings and improvements not authorized, 
and certain contracts not permitted, by this 
division 

This division does not—

(1) authorize the erection, repair, or fur-

nishing of a public building or public improve-

ment; or 

(2) permit a contract for the construction or 

repair of a building, road, sidewalk, sewer, 

main, or similar item using procedures other 

than sealed-bid procedures under section 

3301(b)(1)(A) of this title if the conditions set 

forth in section 3301(b)(1)(A) of this title apply 

or the contract is to be performed outside the 

United States. 

(Pub. L. 111–350, § 3, Jan. 4, 2011, 124 Stat. 3745.)

HISTORICAL AND REVISION NOTES 

Revised
Section 

Source (U.S. Code) Source (Statutes at Large) 

3106 ............ 41:252(c)(1). June 30, 1949, ch. 288, title 
III, § 302(c)(1), 63 Stat. 393; 
July 12, 1952, ch. 703, 
§ 1(m), 66 Stat. 594; Pub. L. 
85–800, §§ 2, 3, Aug. 28, 1958, 
72 Stat. 966; Pub. L. 89–343, 
§ 2, Nov. 8, 1965, 79 Stat. 
1303; Pub. L. 89–348, § 1(2), 
Nov. 8, 1965, 79 Stat. 1310; 
Pub. L. 90–268, § 4, Mar. 16, 
1968, 82 Stat. 50; Pub. L. 
93–356, § 3, July 25, 1974, 88 
Stat. 390; Pub. L. 98–191, 
§ 9(a)(1), Dec. 1, 1983, 97 
Stat. 1331; Pub. L. 98–369, 
div. B, title VII, 
§ 2714(a)(1)(B), July 18, 
1984, 98 Stat. 1184. 

In paragraph (1), the words ‘‘but such authorization 

shall be required in the same manner as heretofore’’ are 

omitted as unnecessary.

CHAPTER 33—PLANNING AND SOLICITATION 

Sec. 

3301. Full and open competition. 

3302. Requirements for purchase of property and 

services pursuant to multiple award con-

tracts. 
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